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CASES 


ARGUED  AND  DETERMINED 

IS  THE 

Sbupxtmt  ©ourt  of  Victoria, 

IN    EQUITY, 

BSPOBX 

HIS  HONOR  ROBERT  MOLESWORTH,  Esq., 

OKS  OF  THB  JUDOBfl  OF  TRB  COURT, 

AND    ON    APPEAL   TO    THE    FULL    COUET. 


LEMPRIERE    v.    ware.  1870. 

SquatHitff  Si€tiion — Freehold  land — Selection — Purchase  ^Manager— Fiduciary  rela-  q^  6  7  8  27 
Hen — IntettiUe's  personal  estate — Invettmeni  in  land — Trustee  and  c.  q,  t.  December '  12. 

«7.  O.  W,,  a  squatter,  died  intestate,  leaving  large  real  and  personal  estate.  \g7\ 

His  widow  took  out  administration  and  appointed  J,  W.  as  manager  of  the  v^^^v-nI/ 
intestate's  station.  Lands  on  the  station  were  opened  for  selection  under  the  Februarjf  1 
"ZMnd  Act  18G2."  J.  TPlfhy  various  servants  employed  on  the  station,  selected 
larsre  portions  of  these  lands,  the  pnrchase-money  and  rents  for  which  were  in  the 
first  place  paid  ont  of  the  personal  estate  of  t7.  G.  W.;  but  were  subsequently 
repaid  to  that  estate  by  J.  W.,  by  means  of  money  borrowed  by  him  from  a  bank 
on  the  security  of  the  Crown  grants  of  the  land  selected.  Other  lands  on  the 
■tation  were,  at  different  times,  put  up  by  the  Government  for  sale  by  auction, 
and  were  purchased  by  J,  W,,  on  express  promises  by  him  to  hold  these  lands  for 
the  benefit  of  the  personal  estate  of  J.  G.  W.,  and  were  paid  for  by  money 
borrowed  by  J.  W.  from  a  bank  on  the  secarity  of  the  Crown  grants  of  the  land 
purchased.  All  these  lands  continued  to  be  occupied  as  part  of  the  station,  and 
the  interest  upon  the  borrowed  money  was  paid  out  of  the  personal  estate  of 
J*.  Q.  W.  being  debited  in  the  administration  accounts  as  "  rent."  On  suit  by 
those  beneficially  entitled  to  the  personal  estate  of  J.  O,  W.  against  J,  W.,  who 
.  clumed  to  be  absolutely  entitled  to  all  the  lands  purchased. 

Held,  that  Jl  7F1  should  be  deemed  to  have  purchased  as  a  trustee  for  the 
personal  estate  of  J,  G.  W,,  and  reference  to  Master  to  inquire  what  parts  of 
sucli  personal  estate  might  conveniently  be  applied  in  paying  the  sum  due  to 
J*.  W.  on  account  of  such  purchases. 


Senible,  that  an  agent  in  the  management  of  a  squatting  station  is  not,  as  such, 
disqualified  from  purchasing  land  on  the  station  put  up  for  sale  by  the  Govern- 
ment ;  although  his  agency  might  give  him  peculiar  means  of  knowing  its  value. 

JjSBEMIAR  GEORGE  WARE  died  on  the  22nd  October,  1869, 
intestate,  leaving  a  widow,  two  sons,  and  four  daughters — all  infants — 
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1870.       surviving  tim.     In  November,  1859,  his  widow  obtained  letters   of 
Lemphierb   administration  of  his  personal  estate.      In  March,   1860,  the    suit 

,„^*  of  Ware  v.  Ware  was  instituted  in  this  Court  for  the  administration  of 

Wahe. 

the  real  and  personal  estate  of  the  intestate,  and  in  March,  1865,  the 
Defendant  Joseph  Ware  was  appointed  receiver  in  that  suit.  On  the 
20th  March,  1862,  the  testator's  widow  married  Mr.  J.  W,  M,  Aitheny 
having  first  executed  a  settlement  of  all  her  share  in  the  testator's 
personal  estate.;  of 'which  settlement  the  Plaintiffs  were  the  present 
trustees.  On  the  3rd  October,  1864,  Mrs.  Aitken,  in  exercise  of  a 
power  in  the  settlement,  made  her  will  whereby  she  appointed  the 
settled  property  amongst  all  her  children,  including  those  by  her 
second  marriage,  and  appointed  the  Plaintiff  Lempriere,  and  the 
Defendants  J.  W.  M.  Aithen  and  W,  M'Eohie,  executors.  On  the 
19th  June,  1867,  Mrs.  Aithen  died,  and  her  will  was  proved  by 
Lempriere  and  Aithen^  leave  being  reserved  to  M^Rohie,  who  was  out 
of  the  jurisdiction,  to  come  in  and  prove,  which  he  never  did.  On 
the  27th  August,  1867,  letters  of  administration  de  bonis  non  of  the 
personal  estate  oft/.  G.  Ware  w  ere  grajited  to  the  Defendant  JoAti  Ware. 

Shortly  after  Mrs.  Ware  obtained  the  original  letters  of  adminis- 
tration she  appointed  the  Defendant  John  Ware  her  agent  for  the 
management  of  the  testator's  estate;  and  he  continued  to  act  as 
such  until  after  the  appointment  of  the  receiver  in  March,  1865.  A. 
portion  of  the  testator's  estate  consisted  of  the  Koort  Koort  Nong 
Station  and  the  stock  depasturing  thereon.  In  April,  1861,  portions 
of  Crown  land  constituting  part  of  the  Koort  Koort  Nong  station  were 
proclaimed  open  for  selection  under  the  Land  Act  No.  117,  and  the 
Defendant  John  Ware  caused  applications  for  these  lands  to  be  made  in 
the  names  of  different  persons,  who  were  then  servants  employed 
on  the  station ;  and,  as  alleged  by  the  bill,  this  was  done  after  consulta- 
tion with  Mrs.  Ware  and  by  her  direction  as  administratrix,  with  the 
intention  that  the  purchase-money  should  be  paid  out  of  the  intestate's 
personal  estate,  and  the  land  be  acquired  for  the  benefit  of  that  estate. 
The  purchase  money  for  these  lands  (2458  acres)  was,  in  the  first 
instance,  paid  by  John  Ware^  who  repaid  himself  out  of  the  administra- 
tion funds  of  the  intestate's  estate ;  but  subsequently  in  July,  1862, 
treated  this  as  a  loan  to  himself,  which  he  purported  to  repay  bj 
depositing  the  amount  to  the  credit  of  the  administration  account  at 
the  Bank.  This  amount  however  was,  in  fact,  borrowed  by  him  from 
the  Bank  on  deposit  of  the  title  deeds  of  the  land  purchased.  In  May, 
1862,  and  again  in  June  and  August,  1863,  in  March,  July,  September 
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and  Noyember  1864,  and  in  December,  1866,  other  lands — part  of  the  1870. 
same  station — were  put  up  by  the  Government  for  sale  by  auction ;  Lbicfbiebb 
and,  as  alleged  by  the  bill,  by  arrangement  between  Aitken  acting  ^* 
tinder  the  direction  of  his  wife  as  administratrix,  and  John  Ware^  the 
latter  undertook  to  purchase  these  lands  on  behalf  of  the  intestate's 
estate.  Aitken  accordingly  forbore  to  bid  at  the  sales,  and  the  lands 
were  purchased  by  John  Ware  to  the  extent  of  8,473  acres.  The 
purchase-money  for  all  these  lands  was  paid  by  John  Ware  with  money 
borrowed  from  the  bank  upon  security  of  the  Crown  grants  to  him  of 
the  land,  the  interest  upon  which  was  paid  out  of  the  administration 
funds  and  debited  in  the  administration  accounts  as  "rent"  the  lands 
continuing  to  be  occupied  as  part  of  the  station,  and  the  cattle  of  the 
intestate's  estate  depasturing  over  them.  All  rates  and  assessments 
in  respect  of  the  purchased  lands,  and  also  the  expense  of  fencing 
and  other  improvements  upon  them  were  paid  out  of  the  administra- 
tion funds.  The  present  suit  was  instituted  by  the  trustees  of  Mrs. 
Aiiken'a  settlement  seeking  to  have  it  declared  that  John  Ware  had, 
in  making  these  purchases,  acted  as  the  agent  of  the  administratrix ; 
for  the  execution  of  a  declaration  of  trust  to  that  effect  by  him; 
and  that  he  might  be  declared  entitled  to  charge  the  personal  estate 
of  the  intestate  with  the  amount  of  the  purchase-money  of  the  lands, 
it  being  alleged  in  the  bill  that  there  were  ample  funds  in  Court 
for  this  purpose. 

The  eldest  daughter  of  the  intestate  had  married  Mr.  F.  J.  Hickling^ 
and  upon  the  occasion  of  this  marriage  a  settlement  had  been  executed, 
of  which  Joseph  Ware,  Thoa.  Dowling,  and  J,  W.  M.  Aitken  were 
the  Trustees.  John  Ware  and  Joseph  Ware  also  took  contingent 
interests  under  the  will  of  Mrs.  Aitken  after  the  death  of  all  her 
children  without  issue.  The  Defendants  to  the  suit  were  John  Ware, 
the  children  of  Mrs.  Aitken  by  both  marriages,  F.  J.  Hickling,  Joseph 
Ware,  J,  W.  M.  Aitken,  Thoe,  Bowling  and  Wm,  WBohie. 

The  Defendant  John  Ware  by  his  answer  denied  that  he  purchased 
the  lands  as  agent  for  the  administratrix  or  ever  agreed  to  hold  them 
in  trust  for  the  persons  interested  in  the  personal  estate  of  the  intestate, 
other  than  the  intestate's  own  children ;  and  alleged  that  the  lands 
were  purchased  on  his  own  account  only,  but  stated  that  he  always  and 
still  intended  to  appropriate  such  lands  for  the  benefit  of  all  or  such 
of  the  intestate's  children  as  he  might  think  proper;  had  executed 
a  codicil  to  his  will  to  effect  such  intent ;  and  was  willing  to  execute  a 
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V. 

Ware. 


1870.  declaration  of  trust  to  give  effect  at  once  to  the  proTisions  of  the  codicil. 
Lemprikrb  The  Defendant,  M'JRohie,  put  in  an  answer  and  disclaimer.  At  the 
taking  of  evidence  John  Ware  proposed  to  put  in  the  codicil  referred  to 
in  his  answer.  This  was  objected  to  by  the  Plaintiffs  as  inadmissible 
in  evidence,  and  rejected  by  the  Court.  The  suit  now  came  on  for 
hearing.  As  issues  were  ultimately  directed  as  to  the  facts  in  dispute, 
the  evidence  as  to  them  is  not  stated  at  length. 


Mr.  J.  W.  Stephen  and  IMr.  Holroyd  for  the  Plaintiffs. — The 
Defendant,  John  Ware,  occupied  a  very  confidential  relation  to  the 
administratrix.  This  incapacitated  him  from  purchasing  on  his  own 
behalf  lands  on  the  station,  which  itself  formed  a  part  of  the  estate  of 
the  intestate  under  his  superintendence  and  management,  as  agent  of 
the  administratrix.  To  constitute  such  a  disability  it  is  not  necessary 
that  the  specific  relation  of  trustee  and  cestui  que  trust  should  be 
established.  In  Larnach  v.  Alleyne  (a)  it  was  held  that  a  next  friend 
of  infant  Plaintiffs  could  not  himself  purchase  the  property,  the  subject 
matter  of  the  suit.  Wherever  there  is  a  fiduciary  relation  the 
incapacity  arises :  Lees  v.  Nuttall  (5),  Hobday  v.  Peters  {c)y  Fox 
V.  MacJcreth  (d),  Wedderhum  v,  Wedderhum  (e),  White  v.  White  (/*), 
Taylor  v.  Salmon  (y).  No  question  arises  here  as  to  the  policy  of  the 
Land  Act  in  not  allowing  a  selection  by  a  trustee  or  agent,  for  here  aU 
the  lands  except  the  first  parcels  were  purchased  at  auction  ;  and  even  as 
to  those  selected  the  Court  will  recognize  the  rights  of  the  principal  or 
cestui  que  trust  where  the  selection  has  been  made  bj  an  agent  or 
a  trustee:  JRaleiyh  v,  Olover  (h). 

Mr.  Well  and  Mr.  De  Verdon  for  the  Defendants,  F.  J.  Hichling 
and  the  children  of  Mrs.  AitJcen  by  both  marriages,  supported  the  case 
made  by  the  bill. 


Mr.  Bunny  and  Mr.  Lawes  for  the  Defendant  John  Ware. — This 
Defendant  is  brought  before  the  Court  on  an  allegation  that  he  pur- 
chased this  land  as  an  agent,  which  he  denies  by  his  answer ;  and  the 
Court  will  not  make  a  decree  against  him  in  the  face  of  that  denial : 
Cooth  V.  Jackson  (j).  John  Ware  was  in  no  sense  a  trustee  of  the 
intestate's  property,  or  of  the  station  upon  which  this  land  was  situate. 


1  W.  &  W.,  Eq.  342. 
1  R.  &  M.,  53. 
28  Beay.,  349. 

1  W.  &  T.  L.  C,  92. 

2  Keen,  750,  Aflfd.  4  M.  &  C,  41. 


(/)  Sup.  Ct.  Vic,  Feb.  6, 1861. 

{g)  4  M.  &  Cr.,  134. 

A)  3  W.  W.  &  A'B.,  Eq.  163. 

0  6VeB.,  39. 


8 


CASES  IN  EQUITY.  E 

Even  if  lie  were,  the  purchase  of  the  fee  of  the  land  is  entirely  distinct        1^70. 
from  its  occupation   as  a  station,   and  therefore  is   not  bound  by    Lekfbibbb 
the  trust :  Acheson  v.  Fair  (k).     The  purchase  of  the  land  in  no  way       ^'''' 
flows  out  of  its  occupation  as  a  station     It  might,  perhaps,  be  other- 
wise if  the  land  in  question  were  the  pre-emptive  section  which  the 
pastoral  occupant  had  a  right  to  purchase  by  virtue  of  his  occupancy. 
But  here  the  purchase  is  altogether  dehors  the  occupancy,  and.  the 
Defendant  was  entitled  to  purchase  free  of  any  trust  for  the  estate : 
Zteneh  v.  Lench  (J),  Randall  v,  Russell  {m).     All  the  relief  sought  in 
this  suit  might  have  been  obtained  in  the  existing  suit  of  Ware  v. 
Ware,    This  cause  should,  therefore,  be  transferred  to  that  suit,  and 
the  present  Plaintiffs  should  pay  the  costs  of  all  parties  of  this  suit : 
Orrell  v.  JBusch  (n). 

Mr.  Worihington  for  the  Defendant,  Joseph  Ware, 

The  Defendants  J.  W,  M,  Aiiken,  Bowling  and  M^Robie,  did  not 
appear. 

Mr.  J".  W,  Stephen,  in  reply,  cited  Austin  v.  Chambers  (o). 

Cur.  adv.  vult. 


His  Honor  made  an  order  directing  the  trial  of  the  following  October  27. 
issues : — (I)  Whether,  shortly  before  the  Crown  hmd  sale  in  the  bill 
mentioned,  27th  May,  1862,  the  Defendant  Johii  Ware,  the  elder, 
promised  the  Defendant  James  Ware  Manifold  Aitken,  to  hold  land 
which  he  should  purchase — part  of  the  Koort  Koort  Nong  station — 
at  the  said  sale,  for  the  benefit  of  the  personal  estate  of  Jeremiah 
George  Ware,  deceased.  (2)  Whether,  shortly  before  the  Crown  land 
sale  in  the  bill  mentioned  30th  June,  1803,  the  Defendant  John  Ware, 
tiie  elder,  promised  the  Defendant,  J,  W.  M.  Aitken,  to  hold  land  which 
he  should  purchase — partof  the  Koort  Koort  Nong  station — at  the  said 
Side,  for  the  benefit  of  the  personal  estate  of  J.  G.  Ware,  deceased. 
(3)  Whether,  shortly  before  the  Crown  land  sale  in  the  biU  mentioned 
80th  June,  1863,  the  Defendant,  John  Ware,  the  elder,  promised  the 
Defendant  J,  W,  M,  Aitken  to  hold  land  which  he  had  theretofore 

(t)    8  Dr.  &  War.,  525.  (»)   L.  R.,  5  Chy.,  467. 

(D    lOVa.,611.  (o)    6C.  &F.,  1. 

(»}  8Mer.,197. 
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1870.        purchaeed — ^part  of  the  Koort  K'oort  Nong  station — for  the  benefit  of 
Leufbiebe   the  personal  estate  of  J.  O.  Ware,  deceased.     (4)  Whether,  shortly 
„/•  before  the  Crown  land  sale  in  the  bill  mentioned  30th  June,  1863,  the 

Defendant,  John  Ware,  the  elder,  promised  the  Defendant,  «/*.  7FI  JtL 
Aitken,  to  hold  land  which  he  should  thereafter  purchase — ^part  of  the 
Koort  Koort  Nong  station — for  the  benefit  of  the  personal  estate  of 
J,  O,  Warcy  deceased.  The  parties  to  the  suit  to  be  at  liberty  to  read 
the  evidence  given  in  the  cause  by  any  witness.  The  direction  of 
such  issues  to  be  without  prejudice  to  all  questions  between  the  partieB. 
Eeserve  further  directions  and  costs.     Liberty  to  apply. 


December  12.      The  cause  now  came  on  for  ftirther  directions  after  trial  of  the  issues 
which  had  aU  been  found  in  fevor  of  the  Plaintiffs. 

Mr.  J.  W,  Stephen  and  Mr.  Holroyd  for  the  Plaintiffs,  and  Mr.  Webh 
and  Mr.  De  Verdon  for  F.  J,  Hickling  and  the  children  of  Mrs.  Aiiken 
by  both  marriages,  added  nothing  to  their  former  arguments. 

Mr.  Bunny  and  Mr.  Lawes  for  John  Ware, — The  case  made  by  the 
bill  is  one  of  agency.  The  finding  of  the  jury  is  that  John  Ware 
**  promised,"  <&c.  There  is  no  consideration  shewn  for  these  promises 
and  they  are  in  no  way  binding  upon  the  Defendant:  Lue<u  v, 
James  (jf). 

Mr.  J,  W,  Stephen  in  reply. 

Cur.  ath.  vuU. 


1871.       Me.  Justice  Moleswobth: — 

February  1. 

Mr.  Jeremiah  George  Ware  owner  of  the  Koort  Koort  Nong  station 

died  22nd  October,  1859,  intestate,  leaving  his  widow,  Mrs.  Anne 
Young  Ware^  a  son  and  heir,  Jerry  George  Ware,  and  five  other  children, 
all  then  and  now  infants.  He  had  purchased  the  freehold  of  a  con- 
siderable part  of  his  station,  and  used  it  for  grazing  mixed  with  the 
rest,  and  was  by  it  and  other  property  wealthy.  His  widow  took 
administration,  16th  November,  1859,  and  in  the  following  March 
a  suit  for  the  administration  of  all  the  estate  was  commenced  in  this 
Court,  which  continues.     A  receiver  was  appointed,  not  until  1865,  up 

ip)   7  Hare,  410. 
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to  which  time  Mrs.  Ware  managed  the  station  with  the  advice  of  the        3871. 
Defendant,  Mr.  John  Ware,  her  brother-in-law.     She  had  an  account    Lempriekb 
as  administratrix  with  the  Q-eelong  branch  of  the  London  Chartered  ^- 

Yv  AUE. 

Bank,  and  she  gave  John  Ware  authority  to  draw  upon  it,  and  also 
to  draw  and  endorse  negotiable  securities  in  her  name  as  administratrix, 
which  he  did  for  various  purposes  of  management  of  the  station. 

In  April,  1861,  portions  of  the  station  were  proclaimed  open  for 
selectors  of  freehold  and  leasehold  interests  under  the  Act  No.  117.  The 
owners  of  station  property  have  generally  wished  to  purchase  J)ortions 
of  their  runs  set  up  for  sale,  and  where  they  have  been  infants,  they 
were  placed  at  some  disadvantage,  in  not' being  able  to  apply  their  own 
money  for  the  purpose.  According  to  evidence,  John  Ware  and 
another  friend,  Mr.  Robertson,  urged  Mrs.  Ware  to  arrange  to  become 
the  purchaser  for  her  eldest  and  second  sons  as  to  different  parts. 
This  she  refused,  objecting  to  having  her  money  invested  in  land.  It 
is  to  be  observed,  as  to  the  contrast  between  this  and  her  subsequent 
conduct  and  wishes,  that  the  proposition  was  for  the  investment  of  her 
own  property.  Lands,  part  of  the  station,  were  sold  and  leased 
nominally  to  selectors,  persons  who  were  servants  of  Mrs.  Ware  on  the 
station,  under  John  Ware^s  directions,  he  paying  or  providing  the 
purchase  money  and  rent,  and  taking  assignments  of  the  selectors' 
conveyances,  such  lands  being  used  without  interruption  with  the  rest 
of  the  station.  Whether  with  or  without  Mrs.  Ware^s  knowledge  does 
not  appear,  he  repaid  himself  the  £1  an  acre  purchase  money  and  the 
first  year*B  rent,  and  interest,  by  a  bill  of  exchange  drawn  by  himself 
on  Mrs.  Ware,  as  administratrix,  and  accepted  by  himself,  as  her 
agent,  2nd  May,  1861,  at  five  months'  date.  This  was  renewed  with 
an  addition  for  interest,  and  the  renewed  bill  presented  and  paid  out 
of  the  administration  funds  at  the  bank,  8th  January,  1862,  and  the 
balance  of  the  selectors'  purchase-money  was  paid  afterwards,  4th 
August,  1862,  by  his  cheque,  out  of  the  same  fund. 

Mrs.  Ware  married  the  Defendant,  Mr.  J,  W.  M,  Aitken,  20th 
March,  1862.  Before  her  marriage  a  settlement  was  executed  affecting 
her  right  to  dower  of  the  real  and  her  third  of  the  personal  estate  of 
her  former  husband.  The  whole  was  settled  to  her  separate  use,  as  to 
iB  15,000  under  her  complete  control,  as  to  the  rest  for  her  for  life, 
remainder  to  her  children  by  any  marriage.  The  Plaintiffs,  Messrs. 
Lempriere  and  Murray,  are  now  the  trustees  of  that  settlement.  Mrs. 
AUken^g  marriage  made  a  change  in  her  residence,  but  little  in  the 
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1871.       management  of  the  station,  or  in  John  Ware^s  influence  as  to  it,  or  the 
Lbmpbibbb   administration  account  at  the  bank,  transferred  to  her  new  name,  as  to 
which  his  powers  were  renewed  by  Aitken. 


V, 

Waeb. 


John  Ware  had  an  account  at  the  same  bank,  and  after  4th  April 
opened  a  distinct  private  account,  No.  2,  at  that  bank,  which  he 
appears  to  have  employed  as  to  his  dealings  as  to  lands  of  the  station 
before  and  afterwards  purchased,  and  to  have  secured  by  deposit  of  his 
purchase  deeds  of  them  and  other  property.  He  replaced  on  the 
21st  July  the  greater  part,  and  on  11th  September,  1862,  the  rest  of 
the  purchase-money  in  the  administration  account,  by  drafts  on  his 
account  No.  2. 

I  come  now  to  matters  as  to  which  there  is  a  good  deal  of  conflict 
between  the  evidence  of  John  Ware  and  Aitken  upon  which  I  have 
taken  the  opinion  of  a  jury,  and  which  was  in  favor  of  Aitken  in  the 
main  part ;  and  I,  therefore,  generally  adopt  his  version  of  detaik. 
There  was  to  be  further  sale  of  parts  of  the  station,  under  No.  117  sec.  48, 
at  Camperdown,  27th  May,  1862.  Aitken  was  instructed  and  provided 
by  his  wife  with  means  to  purchase.  He  told  John  Ware  of  his 
instructions,  who  said  he  had  come  for  the  same  purpose;  that  a 
difficulty  might  arise  if  the  land  were  bought  in  her  name  as  an 
administratrix,  and  he  wished  to  be  allowed  to  purchase  in  his  own 
name,  as  he  had  before  acted  as  her  agent,  and  would  hold  it  on  behalf 
of  the  general  estate,  and  that  he  (Aitken)  said  that  upon  that  condition 
he  might  purchase ;  that  accordingly,  he  forbore  to  bid,  and  John 
Ware  purchased. 

Another  land  sale  of  portions  of  the  station  was  to  occur,  under  the 
"  Land  Act  1862,"  30th  June,  1863.  On  the  evening  before  it,  there 
was  an  altercation  at  the  station  between  Mrs.  Aitken  and  John  Ware^ 
the  former  requiring  the  latter  to  execute  some  declaration  of  trust 
Aitken  went  to  the  sale  next  day,  similarly  instructed  and  provided, 
and  before  the  sale  stated  he  would  bid  for  the  land  unless  John  Ware 
would  execute  a  deed  of  trust  or  declaration  of  trust  before  a  vntness. 
A  witness  was  called  in,  and,  without  going  through  the  details,  1  shall 
state  the  finding  of  the  jury — that  John  Ware  promised  Aitken  to  hold 
the  lands  theretofore  purchased,  and  which  he  should  purchase  at  the 
then  approaching  sale  and  thereafter,  for  the  benefit  of  the  personal 
estate  of  Jeremiah  Qeorge  Ware,  Aitken  accordingly  forbore  to  bid, 
and  John  Ware  purchased  then,  and  on  the  28th  August,  1863, 15th 
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Marcli,  26th  July,  30tb  September,  15th  November,  1864,  and  22nd        1871. 
December,  1865,  various  portions  of  the  station.     John  Ware  paid  all    Lempbibbb 
these  purchase  moneys  by  money  drawn  from  the  bank  on  his  No.  2  ''• 

account,  taking  conveyances  to  himself,  which  he  deposited  with  the 
bank  to  secure  it.  As  far  as  I  see,  he  has  only  paid  by  incurring  this 
separated  debt  to  the  bank. 

The  station  has  been  in  the  unchanged  possession  of  the  adminis- 
tratrix, and  since  1865  of  the  receiver,  the  Defendant,  Mr.  Joseph  Ware 
(a  brother  of  John  Ware,  who  has  also  left  the  matter  very  much  under 
his  management),  and  the  flocks  belonging  to  the  personal  estate  have 
been  grazing  over  the  purchased  lands.  John  Ware  has  paid  himself 
the  interest  on  the  purchase  moneys  under  the  name  of  rent,  and  it  has 
so  appeared  in  the  receiver's  accounts  before  the  Master,  and  all  rates, 
assessments,  expenses  of  fencing,  and  other  improvements  upon  the 
purchased  lands  have  been  paid  out  of  the  personal  estate. 

Mrs.  Aitken  died  19th  June,  1867,  having  previously  made  a  will  by 
which,  after  leaving  £5,000  to  her  husband  and  smaller  legacies,  she 
left  her  settled  property  among  her  children  by  both  marriages  equally. 
Administration  de  bonis  nan  of  Jeremiah  George  Ware,  22nd  August, 
1867,  was  granted  to  John  Ware,  The  object  of  the  present  bill, 
24th  November,  1869,  is  to  have  John  Ware  declared  a  trustee  as  to  all 
the  purchases  for  the  personal  estate.  His  dispute  with  Mrs.  Ai^en 
was,  and  with  the  present  Plaintiffs  is,  as  to  his  having  purchased  for 
the  personal  estate.  He  says  he  wants  no  benefit  to  himself ;  that  he 
intends  the  property  for  his  brother's  children,  as  he  may  wish  to 
distribute  it ;  that  he  is  ready  to  execute  a  declaration  of  trust  to  that 
effect,  but  that  he  should  not  be  deemed  to  have  pledged  his  credit  and 
speculated  in  a  great  degree  for  the  benefit  of  his  brother's  widow's 
second  husband  and  his  children.  This  aspect  of  his  intentions  puts 
him  in  a  very  different  character  as  to  fairness  and  liberality,  but  he 
camiot  claim  any  qualified  right,  but  is  forced  to  put  forward  his  legal 
rights  as  if  he  were  claiming  as  unshackled  owner  of  the  property. 
No  evidence  has  been  offered  that  the  selectors  of  the  land  acquired  in 
186  L  intended  to  benefit  the  family  rather  than  John  Ware, 

It  has  been  argued  for  the  Plaintiffs  that  John  Ware,  as  agent  for 
Mrs.  Ware  could  not  purchase  for  his  own  benefit.  I  do  not  concur  in 
this  argument ;  his  agency  in  the  management  of  a  squatting  station 
might  give  him  peculiar  means  of  knowing  its  value;  but  that  has 
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1871.       never  been  held  as  a  reason  for  disabling  a  servant  from  purcbasing. 

Lekpbiebe   Take  the  ease  of  a  land  steward,  &c.     There  is  a  class  of  cases  in  which 

^'  persons  connected  with  a  tenant  interest  have  been  held  disqualified 

W  ABB* 

from  dealing  with  the  landlord  for  renewals,  &c.,  for  their  personal 
benefit ;  but  that  is  because  landlords  are  disposed  to  deal  with  tenants 
preferentially.  There  is  no  disposition  in  the  Qovemment  here  to  gi?e 
preferences  to  squatters  as  purchasers.  If  John  Ware  had  professed  to 
purchase  for  himself,  I  would  hold  him  as  competent  as  any  other  person. 
As  to  the  land  procured  through  selectors,  its  price  was  paid  out  of  the 
administration  funds  from  January  to  July,  1862,  and  that  I  think 
entitles  those  interested  in  the  personal  estate  to  insist  that  the  pur- 
chase was  in  trust  for  it.  This  conclusion  would  be  irrespective  of 
Mrs.  Ware^s  concurrence  in,  or  ignorance  of,  the  application.  As  to 
the  purchases  at  land  sales  I  have  the  finding  of  the  jury  that  John 
Warey  before  the  purchases,  promised  to  hold  them  in  trust  for  the 
personal  estate,  and  that  is  coupled  with  evidence  that  his  promises 
prevented  Mrs.  Aitken  from  purchasing;  and,  therefore,  that  his 
claims  to  hold  for  himself  would  be  a  fraud  upon  her.  She  would  be 
guilty  of  a  misapplication  of  the  administration  Ainds  in  purchasing 
freehold  property.  There  are  many  cases  in  which  investments  by 
trustees  contrary  to  their  duties  as  such  have  been  held  subject  to  the 
trusts,  but  I  have  not  been  referred  to  or  found  any  case  in  which 
their  intentions  to  make  such  investments  have  been,  as  it  were 
specifically  executed.  As  to  all  the  purchases,  possession  has  prac- 
tically been  with  those  entitled  to  the  personal  estate ;  and  bo  far  as 
interest  and  expenses  go,  the  personal  estate  has  been  subjected,' as  if 
the  purchases  formed  part  of  it,  and  this  virtually  by  John  Ware^B 
action.  There  is  no  pretence  that  there  was  any  actual  agreement  for 
tenancy ;  the  interest  was  charged,  and  the  annual  value  of  the  land 
was  so  large  as  compared  with  the  interest  of  the  purchase-money,  that 
those  concerned  for  the  infants  were  not  led  to  have  the  relations 
between  them  and  John  Wctre  more  definitely  fixed.  I  think  the 
relief  sought  in  this  suit  is  not  inconsistent  with  the  administration 
suit,  but  so  far  extraneous  to  it  that  a  distinct  suit  was  proper. 

I  have  had  a  great  deal  of  doubt  in  coming  to  a  conclusion  for  the 
Plaintiffs.  I  shall  make  a  decree  in  their  favour,  with  costs  of  suit  and 
issues  against  John  Ware.  I  do  not  think  I  should  make  either  the 
Plaintiffs  or  him  pay  the  costs  of  the  other  Defendants,  but  leave  them, 
80  far  as  this  suit  goes,  to  abide.  The  Plaintiffs  should  pay  the  costs 
of  M^BohiBy  the  trustee  of  Mrs.  Aitken^t  wiU  who  disclaimed,  not  having 
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them  over.    I  believe  that  it  is  not  properly  before  me  in  this, suit  that        1871. 
the  Defendant  John  Ware  has  become  tenant  of  the  station ;  as  to  that   Levfbisbb 
tenancy,  I  do  not  know  how  the  lands,  the  subject  of  this  suit,  have 
been  regarded.     The  above  direction  of  accounts  may  require  some 
modification  in  this  respect.    The  matter,  if  necessary,  may  be  men- 
tioned on  9th  February  next,  and  I  stay  the  decree  in  the  meantime. 


V. 

Wabe. 


« 


M 
<( 
« 
<« 
« 
« 
«( 
ft 
t€ 
€€ 
« 
M 
« 
U 


Bedare  that  in  the  several  parchaBes  of  Crown  lands  in  bill  mentioned,  parts  of 
the  Koort  Koort  Nong  station,  the  Defendant,  John  Ware,  the  elder^  should  be 
deemed  to  have  purchased  as  a  trustee  for  the  personal  estate  of  Jeremiah  Oeorge 
Ware,  in  the  bill  mentioned,  and  for  the  benefit  of  the  persons  interested  therein, 
according  to  their  respective  rights  and  interests.  Refer  it  to  the  Master  to  take 
an  account  of  the  said  purchases  respectively,  giving  the  said  John  Ware  credit  for 
the  purchase  moneys,  interest,  costs,  charges,  and  expenses  attending  the  same, 
and  all  just  allowances,  and  charging  him  with  the  rents,  issues,  and  profits  which 
he  has  received  of  the  said  purchased  lands  before  he  became  tenant  thereof.  Refer 
it  to  the  Master  to  inquire  and  report  what  parts  of  the  personal  estate  of  the  said 
Jeremiah  Choree  Ware  may  conveniently  be  applied  in  paying  the  sum  which  may 
be  due  to  the  said  John  Ware,  on  account  of  the  said  purchases.  Order  the  said 
Defendant,  John  Ware,  to  pay  the  Plaintifis  the  costs  of  this  suit,  and  of  the  trials 
of  the  issues  at  law.  Order  the  Plaintiffs  to  pay  the  costs  of  the  Defendant, 
Wm,  M'JSohie.    Reserve  iiirther  directions  and  future  costs.    Liberty  to  apply." 


Solicitors :  Nuti  ^  Blake — &male — Taylor  Sf  Bttckland — J,  M,  Davies 
for  Woolley  ^  Bearwood. 


BIJLLEN   V.    PHELAK 

Patiies — TVuHee  and  c,q.t, — Rtdea  of  Court,  cap.  v.,  *.  10 — Trustee  out  ofjurisdie- 
iion — TenatUfor  life — Power  of  appointment  amongst  a  close. 

T.  L.,  after  charging  lus  real  estate  with  payment  of  his  debts,  devised  all  his 
property  to  P.  and  B.  in  trust  for  M.  A.  L.,  for  life,  with  remainder  to  her 
children  as  she  should  appoint,  and  in  default  of  appointment  to  her  heirs.  This 
power  had  never  been  exercised.  In  a  suit  against  P.,  B.,  and  M.  A.  L.,  to 
establish  a  charge  against  T.  L*s  real  assets, 

Seld,  that  P.  and  B.  would,  under  Rules  of  Court,  cap.  v.,  sec.  10,  sufficiently 
represent  all  the  cq.t,,  but  that  B.  being  out  of  the  jurisdiction,  and  only  a 
nominal  Defendant^  all  the  children  of  M.  A.  L.  wore  necessary  parties. 


vOHN  DUNN  by  his  will  devised  all  his  real  and  personal  estate 
to  l^mothy  Lane  upon  certain  trusts  for  the  benefit  of  the  testator's 
widow  and  children.  The  testator  died  in  February,  1852,  leaving 
a  widow  and  two  children.    The  widow  re-married  one  R,  JP.  Uniacke, 


1870. 

December  5. 

1871. 
February  1. 


Phelan. 
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1870.  who  subsequently  died.  One  of  the  testator's  children  died  under  age; 
BuLLEN  ^T^^  the  other,  a  daughter,  in  April,  1869,  married  David  JR.  Fenivich, 
On  the  occasion  of  her  marriage  a  settlement  was  executed  whereby 
all  her  real  and  personal  estate  was  conveyed  to  Bullen  and  AlUn,  the 
trustees  of  the  settlement.  Timothy  Lane  died  on  the  3rd  November, 
I860,  having  by  his  will  and  codicil,  after  charging  his  real  estate  with 
payment  of  his  debts,  devised  all  his  property  to  Patrick  FJielan 
and  the  Rev.  John  Barry y  in  trust  for  his  daughter,  Mary  Anne  ZanCy 
for  life,  with  remainder  to  her  children  as  she  should  appoint,  and  in 
default  of  appointment  to  her  heirs,  and  appointed  Fhelan  and  Barry 
trustees  and  executors  of  his  will.  This  power  of  appointment  had 
never  been  exercised. 

This  suit  was  instituted  by  Bullen  and  Allen,  as  trustees  of  Mrs. 
Fenwick's  marriage  settlement,  against  Phelan  and  Barry,  charging 
that  Timothy  JLane,  in  his  lifetime,  had  by  himself  and  his  agent 
James  Macohoy  received  personal  estate  of  the  testator,  Dunn,  and 
also  rents  and  profits  of  his  real  etstate,  to  a  large  amount,  for  which 
he  had  not  duly  accounted;  and  praying  accounts  of  the  real  and 
personal  estate  of  Dunn,  and  payment  out  of  the  estate  of  Timothy 
Lane  of  what  might  be  found  due  ;  and,  if  necessary,  accounts  of  the 
real  and  personal  estate  of  Timothy  Lane.  Mr.  and  Mrs.  Fenunck  and 
Mrs.  Uniacke  and,  by  amendment,  Mary  Ann  Latie  and  her  husband 
James  Rogan  Lane  were  made  defendants  to  the  bill.  Lane^s  will  had 
been  proved  by  Bhelan  and  Barry,  but  in  1863  Barry  left  the  colony,  and 
had  ever  since  been,  and  still  was,  residing  out  of  the  jurisdiction.  The 
Defendants,  Mr.  and  Mrs.  Lane,  by  their  answer,  alleged  that  all  the 
personal  estate  of  Timothy  Lane  had  been  disposed  of  in  payment  of 
his  debts ;  that  they,  the  Defendants,  had  infant  children  (naming 
them)  who  were  interested  under  the  will  of  Timothy  Lane  in  his  real 
estate;  and  submitted  that  such  children  were  necessary  parties  to 
the  suit.     The  suit  now  came  on  for  hearing. 

Mr.  Bunny  and  Mr.  Webb  for  the  Plaintiffs. 

Mr.  Atkins  for  the  Defendant  Bhelan, 

Mr.  J.  W,  Stephen  for  the  Defendants,  Lane  and  wife. 

None  of  the  other  Defendants  had  answered,  and  the  suit  was  set 
down  as  undefended  against  them. 
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Mr.  Atkins  and  Mp.  J,  W.  Stephen^  for  their  respective  clients,  urged        1870. 
the  objection  for  want  of  parties,  and  cited  Berry  v.  Askham  (q),  and      Btjllbn 
Sill  V,  LedhrooJe  (r).  . 


Mp.  Bunny  and  Mr.  Webb  for  the  Plaintiffs,  contra, — By  the  Supreme 
Court  Eules,  cap.  v.,  r.  10,  the  trustees  of  Timothy  Lane's  will  sufficiently 
represent  all  those  beneficially  interested  under  it.  The  analagous 
English  rule  (16  &  16  Fic, cap.  Ixxxvi.,  sec.  42,  r.  9)  was  acted  upon  in  Sale 
V.  Kitson  (*).  Even  if  this  rule  would  not  apply,  it  is  sufficient  if  the 
tenant  for  life  be  made  a  Defendant  as  is  done  here ;  and  those  entitled 
in  remainder  are  not  necessary  parties.  Marriott  v.  Kirkham  (<), 
DanielVs  Chancery  Practice,  ed.  1845,  p.  254.  Forbes  v.  Peacock  (v), 
shews  that  the  cestuis  que  trustent  even  under  the  old  practice  were  not 
necessary  parties  to  a  sale  of  real  estate  charged  with  the  payment  of 
debts.  Neither  can  they  be  necessary  parties  to  a  suit  to  enforce 
payment  of  debts,  out  of  real  estate  charged  with  the  payment  of  debts, 
as  this  is.  There  is  only  a  power  of  appointment  amongst  Mrs.  Lane^s 
children,  and  until  that  power  is  exercised  they,  none  of  them,  have 
any  such  interest  as  to  render  them  necessary  parties.  Supposing  the 
appointment  to  be  exercised  in  favor  of  one  only  the  others  wiU  have 
no  interest  whatever. 

Mr.  Atkins  and  Mr.  J,  W,  Stephen  respectively,  in  reply. 

Cur,  adv.  vult 


Phelav. 


Mb.  Jitsticb  Moleswobth  : —  I87i. 

Februofy  1. 

This  case  stood  over  upon  an  objection  for  want  of  parties.  The  bill 
seeks  to  establish  a  charge  against  the  assets  of  Mr.  Timothy  Lane, 
His  personal  assets  are  apparently  insufficient ;  so  that  the  claim,  if 
established,  will  fall  on  his  real  estate.  By  his  will  and  codicil,  he  lefb 
his  real  estate  to  the  Defendants,  Mr.  Phelan  and  the  Kev.  Mr.  Barry, 
charged  with  his  debts  and  subject  thereto,  upon  trust  for  his  daughter, 
(now  Mrs.  James  Hogan  Lane),  for  her  separate  use  for  life,  with 
remainder  to  her  children  as  she  should  appoint,  in  default  of  appoint- 
ment to  her  heirs. 

2  Vem.,  26.  {t)    31  L.  J.  N.  S.  Chy.,  312. 

6  Jnr.,  1078.  \v)    1  PhiL,  717. 

10  Hare^  App.  L 
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1871. 

BlTLLEN 
V. 

Phblan. 


The  bill  was  filed  against  Phelan  only,  and  nominally  Barry,  as 
having  proved  the  will  but  not  acted,  and  being  out  of  the  jurisdiction. 
Phelan,  in  his  answer,  stated  that  after  the  institution  of  the  suit  he 
had  been  removed  from  the  trust  by  a  decree  of  this  Court ;  but  that 
has  not  been  proved,  so  I  do  not  act  upon  it.  He  also  insisted  that 
Mrs.  Lane,  her  husband  and  children  were  necessary  parties.  The 
Plaintiffs  amended  their  bill  making  James  Sogan  Lane  and  his  wife, 
but  not  their  children,  parties.  Lane  and  wife,  in  their  answer,  also 
insisted  that  the  children  were  necessary  parties.  Their  answer  noticed 
an  order  of  this  Court  vesting  the  legal  estate  devised  to  Phelan  and 
Barry,  in  Phelan  only,  but  that  has  not  been  proved.  This  objection 
for  want  of  parties  was  urged  at  the  opening  of  the  case. 


Prior  to  the  English  Act,  15  &,  16  Vic,,  cap.  lixxvi.,  in  England,  and 
our  Bules  of  Court,  cap.  v.,  sec.  10,  here,  the  Lanes'  children  would  be 
necessary  parties,  as  were  all  persons  having  contingent  estates  prior 
to  an  estate  of  inheritance,  and  that  notwithstanding  the  power  of  sale 
in  the  trustees.  See  Calvert  on  Parties,  151,  and  cases  cited ;  also 
Oldham  V.  Wilhins  (w).  The  above  Act,  and  our  rule,  would  make 
Phelan  and  Barry  sufficiently  represent  all  the  cestuis  que  trustent,  but 
I  do  not  think  that  this  power  of  representation  extends  to  one  trustee, 
the  other  being  out  of  the  jurisdiction  and  not  a  party,  except  at  his 
election.  In  Marriott  v.  Kirhham  {x)  the  Act  was  held  to  extend  to  a 
surviving  trustee  which  is  a  different  matter  and  comes  within  the 
words  of  the  Act;  and  a  tenant  for  life,  as  to  a  matter  of  discretion,  was 
held  to  represent  her  children,  which  I  could  hold  also  if  it  were  a 
matter  of  discretion.  Sale  v,  Kitson  (y)  was  a  case  under  the  Act. 
The  cases  in  Daniell,  ed.  1845,  p.  254,  were  upon  rules  which  preceded 
the  Act  15  <&  16  Vic.,  which  would  not  extend  to  the  case  of  a  trustee 
out  of  the  jurisdiction.  The  case  might  be  different  as  to  executors, 
who  have  more  individual  powers  than  trustees  have. 

On  the  whole,  I  think  the  objection  for  want  of  parties  well  founded, 
and  must  direct  the  case  to  stand  over  for  amendment  for  want  of 
parties,  Mrs.  Lane^a  children.  Plaintiffs  to  pay  the  costs  of  the  day  to 
the  Defendants  appearing.  Amendment  to  be  within  a  month.  If 
Plaintiffs  refuse  option,  bill  dismissed,  <fcc. 

Solicitors:   Gaunson — W.  S,  Wbolcott. 


(w)    II.  E.  R,  59. 

(of)    31  L.  J.,  Chy.,  812. 


(y)   10  Hare,  App.  1. 
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JONES   V.    TATLOB.  1870. 

Oct  *J   13 
Muttppropriation  of  assett — Liability  of  co-executor — Breach  of  trust — Liability  of  '__' 

co-partner  of  executor — Administration  suit — Parties'—Trustees  of  creditor's  deed,  1871. 

An  executor  obtained  the  sig^tiire  of  his  co-executor  to  cheques  on  their  joint     Feb,  1,  16. 
account  as  executors,  by  representing  to  him  that  he  was  going  to  invest  the 
money  at  higher  interest  than  the  bank  allowed ;  and  having  obtained  the  assets 
of  the  testator  by  means  of  such  cheques  misappropriated  them, 

Seldy  that  the  co-executor  was  liable  for  such  misappropriation. 


Two  executors,  A.  and  B.,  advanced  a  portion  of  the  assets  of  the  estate  to  B. 
and  his  co-partner  C  upon  the  joint  acceptance  of  B,  and  (7.,  which  was  handed 
to  A.  and  paid  at  maturity.     A,  having  misappropriated  the  money, 

Reldf  that  the  joint  estate  of  B.  and  O.  was  liable  for  it ;  and  they  having 
executed  a  creditors*  deed,  that  the  trustees  of  that  deed  were  properly  made 
parties  to  a  suit  to  administer  the  estate  of  the  testator,  in  which  {inter  aUa)  such 
liability  was  sought  to  be  enforced. 

JoB:^  JOima  by  Ws  wlll  dated  12tli  December,  1867,  gave  all  bis 
estate,  real  and  personal,  to  bis  wife,  tbe  Plaintiff,  and  appointed  tbe 
Defendants  Thomas  and  John  Taylor^  executors.  On  tbe  14tb  Decem- 
ber, 1867,  tbe  testator  died,  and  on  tbe  15tb  February,  1868,  tbe  will 
was  proved  by  botb  executors.  Tbe  estate  was  got  in  by  tbem,  and  on 
l-ttb  April,  1868,  John  Taylor  paid  in  to  tbe  credit  of  bis  private 
account  in  tbe  Englisb  and  Scottisb  Bank,  Melbourne,  £587  14«.,  part 
of  tbe  testator's  estate,  wbere  it  remained  until  tbe  24tb  April  follow- 
ing, wben  be  paid  it  into  a  joint  account  opened  in  a  bank  at  Sandburst 
by  bimself  and  bis  co-executor,  Thomas  Taylor,  On  tbe  28tb  October, 
1868,  tbe  two  executors  signed  a  cbeque  for  £300,  wbicb  was  taken  by 
John  Taylor  and  paid  by  bim  mto  tbe  credit  of  tbe  business  account  of 
himself  and  bis  partner  William  Bryant,  witb  tbe  knowledge  and  con* 
Bent  of  Bryant,  Tbe  firm  of  Bryant  and  Taylor  gave  as  security  for  it 
an  acceptance  signed  by  John  Taylor  in  tbe  name  of  tbe  firm,  to  tbe 
draft  of  Thomas  Taylor^  wbo  immediately  got  it  discounted  at  bis  own 
bank,  and  applied  tbe  proceeds  to  bis  own  use.  Wben  tbe  bill  matured 
it  was  paid  by  Bryant  and  Taylor,  Thomas  Taylor  also  applied  to  bis 
own  use,  by  means  of  cbeques  wbicb  be  fraudulently  induced  his  co- 
executor  to  sign,  tbe  remainder  of  tbe  £587  14js.,  witb  tbe  exception 
of  about  £75,  wbicb  be  gave  to  tbe  Plaintiff  at  different  times,  telling 
ber  tbat  it  was  interest  on  tbe  surplus  of  ber  late  husband's  estate, 
wbicb  was  deposited  in  tbe  b^nk. 
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1870.  The  Plaintiff  having  discovered  the  misapplication  of  the  monqr, 

Thomas  Taylor  was  prosecuted  and  convicted  of  fraud  as  a  trustee  (z) ; 
and  this  suit  was  instituted  against  him,  John  Taylor,  and  William  Bryant 
for  administration  of  the  testator's  estate,  and  seeking  also  that  the  firm 
of  Bryant  and  Taylor  should  be  held  liable  for  the  £300  advanced  to  it. 
After  the  bill  was  served  on  the  three  above-named  Defendants,  John 
Taylor  and  William  Bryant  assigned  their  joint  and  separate  estates  to 
trustees  for  creditors,  and  submitted  by  their  answers  that  the  trustees 
of  the  statutory  deed  of  assignment  were  necessary  parties.  With 
a  view  of  avoiding  expense  Plaintiff's  solicitors  wrote  to  the  trustees 
asking  to  be  allowed  to  rank  on  the  joint  estate  of  Bryant  and  Taylor 
for  the  £300,  and  on  the  separate  estate  of  John  Taylor  for  the  other 
sums  sought  to  be  recovered  by  the  suit.  This  the  trustees  refused 
and  the  bOl  was  amended  by  making  them  parties,  stating  the  fact  of 
the  assignment,  and  the  application  to  the  trustees ;  and  praying  that 
the  trustees  might  be  ordered  to  pay  to  the  Plaintiff  out  of  the  joint 
and  separate  estates  of  Bryant  and  Taylor  a  dividend  rateably  with  the 
other  creditors  upon  what  should  be  found  due  from  their  estates  upon 
the  taking  of  accounts ;  and  that,  if  necessary,  the  trusts  of  the  deed  of 
assignment  might  be  administered  under  the  direction  of  the  Court. 

Thomas  Taylor  left  the  suit  undefended ;  John  Taylor  and  Bryant 
answered,  but  the  latter  did  not  appear  at  the  hearing. 

Mr.  Wehh  and  Mr.  Dwyer  for  the  Plaintiff. — The  Plaintiff  is  entitled 
as  against  John  Taylor  and  Thomas  Taylor^  the  executors,  to  a  general 
account  of  the  testator's  estate.  As  against  the  firm  of  Bryant  and 
Taylor  she  is  entitled  to  a  declaration  that  their  joint  estate  is  liable 
for  the  £300  advanced  to  the  firm ;  and  as  against  the  trustees  of 
Bryant  and  Taylor^ s  estate  she  is  entitled  to  a  decree  for  payment  of  a 
dividend  on  that  sum  rateably  with  their  other  creditors :  Ex  parte 
Seaton,  In  re  Moxon  (o).  The  acceptance  was  given  to  Thomas 
Taylor  in  his  private  capacity,  and  the  payment  of  it  at  maturity  has 
no  more  validity  as  against  the  Plaintiff,  than  if  it  had  been  to  a 
stranger.  The  trustees  are  necessary  parties,  inasmuch  as  they  stand 
in  the  same  position  as  an  official  assignee  would :  Qlossop  v, 
Hawhes  (ft).  The  Plaintiff  is  also  entitled  as  against  all  the  Defen- 
dants to  her  full  costs  of  this  suit,  as  she  did  everything  she  could  to 
avoid  it,  having  written  to  the  trustees  to  be  allowed  to  rank  only  as 

(«)    Vide  neg,  v.  Taylor,  Ante,  VoL  I.,        (a)    Buck,  386. 
L.,84.  (b)    Cooper,  61. 
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for  a  diyidend,  which  they  refused.  The  questions  sought  to  be  decided 
by  this  suit  could  not  be  tried  under  sec.  121  of  the  "  Insolvency  Statute,^* 
as  the  Court  could  not  administer  the  testator's  estate  under  that 
section,  nor  could  all  the  necessary  parties  be  brought  before  the 
Court, 
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The  Defendant  John  Taylor,  in  person,  submitted  that  he  was  not 
liable  either  for  the  £300,  or  for  the  amount  misappropriated  by  Thomas 
Taylor^  who  had  obtained  his  signature  for  drawing  the  money  out  of  the 
bank  on  the  pretence  that  he  was  going  to  invest  it  at  higher  interest 
than  could  be  got  for  it  in  the  bank. 

Mr.  Solroyd  for  the  trustees. — ^There  was  no  necessity  for  the 
PlaintiflT  to  make  the  trustees  parties ;  she  should  first  have  established 
her  case  agaiast  the  Defendants  Bryant  and  Taylor.  Further,  the 
£300  has  been,  in  fact,  repaid  by  the  firm,  and  it  should  not  be  called 
upon  to  pay  it  twice,  as  Thomas  Taylor,  who  appropriat^ed  it,  was  alone 
liable  for  it.  But  even  if  the  trustees  are  necessary  parties,  and  if  the 
Plaintiff  be  entitled  to  a  dividend  she  is  not  entitled  to  the  costs  of 
this  suit,  otherwise  than  out  of  the  testator's  estate. 


Mr.  WM  in  reply. 


Cur.  adv.  vult. 


Mb.  Justice  Moleswobth:- 


Octoher  13. 


This  is  a  suit  instituted  by  the  widow  of  the  late  John  Jones,  who 
died  on  14th  December,  1867,  for  the  administration  of  the  assets  of 
her  husband.  By  will  he  left  her  all  his  property,  and  appointed  as 
executors,  Thomas  Taylor,  of  Sandhurst,  and  John  Taylor,  of  Melbourne. 
The  property  which  was  all  personal  estate,  was  got  in,  and  after 
paying  the  debts,  an  overplus  of  £587  was  deposited  in  the  bank  at 
Sandhurst,  in  the  joint  names  of  the  two  executors.  Their  duty  was 
then  simply  to  pay  the  Plaintiff  the  money,  as  there  was  nothing  more 
to  be  done.  Instead  of  doing  so,  after  the  money  was  lodged,  it  was 
drawn  out  by  one  or  both  of  the  executors,  and  is  not  now  forthcoming. 
I  hold  both  of  them  liable  for  the  money. 

Of  the  testator's  assets  £300  was  given  to  one  of  the  executors — 
t7oA»  Taylor — ^who  was  in  partnership  with  William  Bryant.    This  was 

T.  B,     TOL,  n. — ^BQ.  0 
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secured  by  an  acc^ptance  of  Bryant  and  Taylor  drawn  in  favor  of 
Thomas  Taylor,  in  bis  private  capacity.  Bryant  was  aware  tbat  the 
money  tbe  firm  received  was  a  trust  fund.  Thomas  Taylor  bad  tbe  bill 
discounted,  and  applied  the  proceeds  to  bis  own  use.  Bryant  and 
Taylor y  however,  did  pay  tbe  amount  to  tbe  acceptor,  but  they  remain 
liable  to  the  Plaintiff  as  having  been  parties  to  tbe  breach  of  trust. 
The  Plaintiff  instituted  this  suit  to  enforce  tbat  liability.  After  the 
suit  was  instituted  Taylor  and  Bryant  executed  a  statutory  assignment 
of  their  estate,  for  tbe  benefit  of  all  their  creditors,  to  Shaw  and  Jenner. 
Bryant  and  John  Taylor,  by  their  answer,  insisted  tbat  Shaw  and 
Jenner  should  be  made  parties  to  the  suit.  I  think  this  is  tbe  only 
way  to  ascertain  the  liability  of  the  trustees ;  but  I  regret  tbat  some 
arrangement  was  not  made  by  which  tbe  liability  of  tbe  assets  of  Taylor 
and  Bryant  might  have  been  ascertained  by  less  expensive  means. 


I  have  bad  a  good  deal  of  difficulty  as  to  tbe  costs  of  this  suit.  I 
think  tbe  Plaintiff  is  entitled  to  a  dividend,  but  I  do  not  think  that 
this  fund,  in  whicb  all  tbe  other  creditors  are  interested  as  well,  should 
bear  tbe  whole  of  tbe  Plaintiff's  costs.  The  decree  I  propose  to  make 
is  as  foUows  : — 
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"  Refei  it  to  the  Master  to  take  an  account  of  the  personal  estate  of  John  Jbnet, 
deceased,  in  will  mentioned,  which  came  to  the  hands  of  his  executors,  Thomas 
Taylor  and  John  Taylor,  respectively,  or  of  any  person  for  their  nse ;  also,  of  hii 
iiinera]  and  testamentary  expenses  and  debts,  and  of  payments  made  thereout  to 
the  Plaiutiif.  Let  the  Master  ascertain  the  sum  for  which  they  respectively  became 
liable  to  the  Plaintiff  in  relation  thereto  over  and  above  all  just  credits  and  allow* 
ances.  Declare  that  the  said  Thomas  Taylor  and  John  Taylor  became  liable  each 
for  the  other  as  to  all  moneys  lodged  to  their  joint  credit  in  the  Sandhurst  branch 
of  the  Commercial  Bank,  which  were  afterwards  misappropriated  by  either;  but 
direct  the  Master  to  report  if  either  or  which  of  them  was  primarily  liable  for  such 
misappropriation.  Declare  that  the  partnership  of  John  Taylor  and  William 
Bryant  was  liable  at  the  commencement  of  this  suit  for  the  sum  of  £300  lent  and 
advanced  to  them  out  of  the  assets  of  the  said  John  Jones,  as  a  misinvestment,  and 
that  the  Plaintiff  is  entitled  to  a  dividend  upon  the  said  sum  and  upon  her  costs  of 
this  suit  when  ascertained,  out  of  the  trust  property  comprised  in  the  indenture  of 
the  12th  day  of  May,  1870,  in  bill  mentioned,  proportionately  with  the  other 
creditors  of  the  said  John  Taylor  and  William  Bryant,  if  not  otherwise  paid. 
Order  the  Defendant,  Thomas  Taylor,  to  pay  the  Plaintiff  her  costs  of  this  suit 
heretofore  incurred.  Refer  it  to  the  Master  to  tax.  Reserve  further  directions  and 
costs  not  herein  disposed  of.    Liberty  to  apply." 


1871.  The  Master,  by  bis  Beport,  found  that  tbe  Defendants  John  and 

Februaru  7.    ^^o*'^^  Taylor,  bad  received  personal  estate  of  tbe  testator  to  the 

amount  of  £882  6s,  7d.,  and  properly  paid  thereout  £238  15#.  6d., 
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leaving  a  balance  of  £643  11*.  Id,  due  by  tbem  to  the  estate,  for  wHcli  1®^!* 
the  Master  found  them  both  liable,  but  the  Defendant  Thomas  Taylor, 
primarily  so.  The  Plaintiff^s  costs  up  to  the  decree  had  been  taxed  at 
£215  0*.  Sd,  A  dividend  of  twelve  shillings  in  the  pound  upon  these 
costs,  and  upon  the  £300  mentioned  in  the  decree  had  been  paid  by 
the  Defendants  Shaw  and  Jenner  to  the  Plaintiff. 

The  case  now  came  on  for  further  directions. 

Mr.  Webh  for  the  Plaintiff. 

The  Defendant  John  Taylor  in  person. 

No  appearance  for  the  other  Defendants. 

Our,  adv.  vtdt 


His  Honor  made  the  following  decree : —  February  16. 

**  Order  the  Defendants,  John  Taylor  and  Thomas  Taylor,  to  pay  Plaintiff's  costs, 
"subsequent  to  former  decree.  Befer  to  tax.  Direct  that  Defendant,  Thomat 
"  Te^lor,  have  credit  as  against  FUintifT's  costs,  already  taxed  for  such  sum  as 
"  Plaintiff  has  received  as  a  dividend  thereon  from  Defendants,  Shaw  and  Jenner, 
"  Order  Defendant  Thomas  Taylor,  within  one  month  after  service  of  this  decree,  to 
"  pay  Plaintiff  £643  lis.  Id,  balance  found  due  by  Master's  report,  after  deducting 
"  thereout  what  Plaintiff  has  received  as  a  dividend  upon  the  £300  in  original  decree 
"mentioned.  Order  Defendant  John  Taylor,  within  six  weeks  after  service  of 
"this  decree  to  pay  Plaintiff  £343  lis.  Id.  (being  difference  between  said  sum  of 
'*£643  lis.  Id.  and  said  sum  of  £300)  after  deducting  thereout  what  Defendant 
"  Thomas  Taylor  may  have  paid  to  Plaintiff  in  excess  of  said  sum  of  £300.  Liberty 
« to  apply." 

Solicitors :   Wisevoould  ^  Oibhs — Anderson  Sf  Sandilands. 


o2 


20 


SUPEEME  COTJET:   VICTOEIA. 


1871.  BEEW  V.  JONES. 

Feb.  10,  23. 


« 


Transfer  of  Land  Statute" — Sheriff* »  Sale — Vrior  Purchaser — Unpaid  Vendor, 

Purchase  at  a  Sheriff's  sale  of  the  interest  of  a  registered  proprietor,  perfected 
by  transfer,  held  void  as  against  the  Plaintift'^s  interest  as  prior  purchaser  from  the 
registered  proprietor,  but  good  as  against  the  registered  proprietor's  right  and 
interest  in  respect  of  unpaid  purchase  money. 

Bill,  charging  fraud  and  collusion  against  a  Solicitor  dismissed  as  against  him, 
but  without  costs. 


s 


'UIT  to  have  the  registered  proprietor  of  land  under  the  "  Transfer 
of  Land  Statute,''  declared  a  trustee  for  the  Plaintiffs,  on  the  ground 
that  the  certificate  of  title  had  been  obtained  by  fraud  and  in  collusion 
with  the  Plaintiffs'  solicitor.  The  Plaintiffs  were  George  Bretv  and 
his  wife,  and  the  official  assignee  o^  Brew.  The  land,  the  subject  of  the 
suit,  had  been  purchased  from  Defendant,  Kennedy,  by  Mrs.  Brew, 
before  her  marriage,  and  before  the  issue  of  the  Crown  grant  to  the 
vendor.  The  Defendant  Jones  subsequently  bought,  at  a  Sheriff*B 
sale,  under  an  execution  against  the  vendor.  The  Defendant  I^orton 
who  had  formerly  acted  as  solicitor  for  the  wife  in  the  matter  of  her 
purchase,  and  for  the  husband  in  the  matter  of  an  advance  by  Jone^ 
on  the  security  of  the  land,  procured  as  for  Jones,  the  Crown  grant 
to  Kennedy  which  had  been  subsequently  issued,  and  also  a  certificate 
of  title  to  Jones,  as  entitled  to  the  fee  under  the  Sheriff's  sale.  Jones' 9 
title  under  this  certificate  was  impeached  by  this  suit,  as  having  been 
obtained  in  fraud  of  Mrs.  Brew's  rights.  The  facts  are  more  fuUy 
stated  in  the  judgment. 

Mr.  J.  W.  Stephen  for  the  Plaintiffs. — The  absolute  title  under  the 
"  Transfer  of  Land  Statute,"  is  subject  to  exception  under  section  49, 
in  the  case  of  fraud,  and  of  actual  occupation  of  the  land  by  a  tenant. 
The  Plaintiffs  are  entitled  to  the  benefit  of  both  exceptions  :  Robertson 
V,  Keith  (c).  Nothing  passed  by  the  Sheriff's  sale,  except  the  vendor's 
right  to  the  balance  of  purchase  money  due  by  Mrs.  Brew.  Kennedy, 
the  vendor,  is  a  necessary  party  in  respect  of  this  interest.  Norton, 
who  was  cognisant  of  all  the  facts,  and  acted  throughout  aa  the  sob'citor 
of  the  Brews,  was  instrumental  in  obtaining  an  absolute  title  for  Jones, 
to  which  he  knew  Jones  was  not  entitled.  He  is,  therefore,  answerable 
to  the  Plaintiffs  for  their  costs  of  the  suit :  Marshall  v,  Sladden  (d). 

(c)    Ante,  Vol.  T.,  Eq.,  11,  (d)   7  Hare.  428,  440. 
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Mr.  Holroyd  for  the  Defendants. — The  bill  treats  Jones  as  having  no  l®^- 
interest  in  the  land,  although  he  had  a  clear  right  as  mortgagee  which 
was  known  to  all  the  Plaintiffs.  The  only  case  made  by  the  bill  is  one 
of  fraud  and  collusion.  The  Defendant  rests  on  his  rights  as  mortgagee. 
There  is  no  offer  to  redeem,  or  recognition  of  any  interest  which 
would  admit  of  a  decree  for  redemption ;  and  fraud  not  having  been 
proved,  the  bill  must  be  dismissed.  Norton  acted  with  the  consent  of 
the  husband,  and  as  he  is  co-Plaintiff  with  his  wife,  she  cannot  be  heard 
to  object  in  this  suit  to  what  was  done  with  his  consent. 

Mr.  J.  W.  Stephen  in  reply. 

Cur,  adv,  vult. 


Mb.  Justice  Moleswoeth  : —  js^bruaru  23. 

The  Defendant,  John  Kennedy ^  prior  to  18G5,  had  procured  a  certiii- 
cate  from  the  Board  of  Land  and  Works,  that  he  had  a  residence  and 
cultivation  license  for  160  acres  of  land,  and  was  entitled  to  the  advan- 
tages thereof,  under  the  Act  No.  145,  sec.  33  "  Land  Act  1862,"  and  had 
paid  on  account  of  £80,  the  purchase -money  of  half  the  said  land,  £60, 
and  he  agreed  to  sell  his  interest  to  the  Plaintiff,  Maiy  Anne  Brew, 
then  Leacy^  for  £100,  she  paying  the  £20  due  (to  the  Government), 
and  she  paid  him  £80,  leaving  £20  due  out  of  the  £100.     This  agree- 
ment was  carried  out  by  a  memorandum  in  writing,  executed  27th  March, 
1865,  by  which  Kennedy  agreed  to  convey  his  interest  to  Mrs.  Brew, 
hand  over  his  documents  of  title,  and  enable  her  to  obtain  the  Crown 
grant,  and  to  sign  a  conveyance  ;  and  she  took  possession.     IMr.  Norton 
acted  as  solicitor  for  both  parties  in  this  negociation,  and  received 
from  Mrs.  Leaey  £20  to  pay  the  purchase-money  due  to  the  Crown ; 
this  he  denied  in  his  answer,  but  admitted  upon  the  taking  of  evidence. 
There  is  a  conflict  of  evidence  as  to  what  he  was  instructed  to  do 
to  complete  her  title.     He  did  nothing ;    and  so  left  it  exposed  to 
be  impugned  by  persons  claiming  under  Kennedy.     She  married  18th 
July,  1865,  the  Plaintiff,  Qeorye  Brew,  who  took  possession  and  culti- 
Tated.     Brew  had  dealings  with  the  Defendant,  John  Jones,     On  27th 
May,  1867,  he  gave  his  acceptance  for  £300,  payable  a  year  af cer  dat« ; 
also,  a  bill  of  sale  over  the  freehold  half  of  the  said  160  acres,  farming 
implements,  horses,  &c  ;  also,  an  agreement  charging  the  land  with  the 
amount  of  the  acceptance,  and  authorising  Norton  (who  acted  for  both 
parties  in  this  transaction  abo)  to  hold  the  deeds  of  the  same  freehold 
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^^' .     *®  security  for  the  loan.    The  Defendants  have  sought  to  show  that 
Mrs.  Brew  sanctioned  this  charge  upon  the  property,  but  I  think  they 
have  failed,  and  that  she  only  knew  of  the  loan  as  charged  upon  grow- 
ing crops  and  chattels.    Her  husband  could  bind  the  land  to  the 
extent  of  his  marital  interest,  but  she,  as  a  married  woman,  could  not 
be  bound,  even  by  express  agreement.    On  9th  October,  1867,  Brew 
voluntarily  sequestrated  his  estate,  describing  the  80  acres  as  his 
property,  charged  with  £300  to  Jones,    The  Plaintiff,  Mr.  Shaw,  was 
his  official  assignee;   he  never  attempted  to  take  possession.     Both 
Mrs.  Brew  and  Jones  aUege  that  they  have  since  been  in  exclusive 
possession ;  in  the  taking  of  the  accounts  they  wiU  find  it  their  interest 
to  change  these  allegations ;  they  seem  really  to  have  been  scrambling 
for  it.     Mr.  Boherf  JDunlop  a  creditor  of  Kennedy,  obtained  a  judgment 
against  him,  and  issued  execution,  December,  1867,  and  there  was 
a  discussion  between  the  Brews,  Jones,  and  Norton  as  to  what  should 
be  done  with  it,  whether  to  caution  purchasers  in  regard  to  Mrs.  Brevo^i 
interest,  or  to  purchase  in,  and  thus  get  a  simple  title  from  Kennedy 
and  screen  the  property  from  Brew^s  other  creditors,  which  seems  to 
have  been  Norton^ s  advice.    There  is  some  conflict  of  evidence  as  to 
the  Brews^  concurrence,  and  1  think,  on  the  whole,  that  Jones,  without 
it,  purchased  Kennedy's  interest  from  the  sheriff  for  £46,  and  took 
a  conveyance  from  him.    The  Crown  grant  of  the  80  acres,  dated 
1866,  was  issued  to  Kennedy  prior  to  December,  1868 ;  Norton^  acting 
for  Jones  procured  it  from  the  Land  Office,  as  on  whose  behalf  does 
not  appear,  but  1  presume  as  for  Jones,  purchaser  at  the  sheriff^s  sale ; 
and  being  armed  with  it  and  the  evidence  of  the  sheriff's  sale  4th  March, 
1870,  he  procured  a  certificate  of  title  from  the  Lands  Titles  Office 
for  Jones. 

The  bill  was  filed  9th  July,  1870,  by  Mrs.  Brew,  her  husband  as  her 
protector,  and  Shaw,  who  could  claim  only  as  assignee  of  Brew's  marital 
interest.  It  omits  all  notice  of  the  loan  transaction  between  Brew 
and  Jones  ;  it  describes  Jones  as  purchasing  at  the  sale  with  full  notice 
of  Mrs.  Brew's  title  ;  it  states  that  Nori^tn  procured  the  Crown  grant 
as  solicitor  for  Mrs.  Brew,  and,  fraudulently  colluding  with  Jones, 
handed  it  to  him  and  procured  for  him  the  certificate  of  title.  The  bill 
seeks  to  have  the  land  conveyed  to  the  Plaintiffs  according  to  their 
respective  titles,  they  offering  to  pay  the  balance  of  £20,  and  it  seeks 
to  make  Norton  responsible  for  costs.  Joneses  answer  sets  up  his  claim 
for  £300,  as  if  it  affected  the  entire  freehold — ^not  merely  Brew's 
marital  interest. 
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As  to  Norton  being  made  a  Defendant,  he  was  wrong  in  not 
seeming  the  Plaintiff  Mrs.  Brew's  interest,  apparently  inadvertently 
regarding  her  as  fully  represented  by  her  husband  ;  and  subsequently 
he  was  wrong,  in  being  a  party  to  Jones  procuring  a  title  which  might 
be  used  prejudicially  to  her  interests,  without  securing  them.  But  the 
bill  totally  omits  facts  mitigating  his  apparent  culpability,  and  makes 
a  case,  not  of  fraud  in  law,  but  in  popular  language  There  is  much 
reason  to  suppose  that  he  acted  with  the  approbation  of  George  Brew, 
a  co-Plaintiff.  There  is  no  evidence  that  the  Defendant  Jones  is  insol- 
vent, so  as  to  require  the  making  Norton  a  Defendant  to  secure  costs. 


1871. 


As  to  all  the  Defendants,  the  bill  appears  to  have  been  sealed  with- 
out preliminary  demands,  which  would  probably  have  resulted  in 
settlement  without  litigation.  I  shall  dismiss  the  bill  as  against  Norton 
without  costs. 


(( 


f< 


"  Dedare  that  the  purchase  from  the  sheriff  by  the  Defendant,  John  Jones,  of  the 
^  interest  of  John  Kennedy  in  the  bill  named  was  void  as  against  the  Plaintiff  Mary 
"  Anne  Breves  purchase  from  Kennedy  in  the  bill  mentioned,  save  as  to  £20,  the 
balance'of  the  purchase  money  left  unpaid,  and  interest  thereon  at  8  per  cent,  per 
annum,  to  which  the  said  John  Jones  is  entitled  as  such  purchaser.  Declare  that 
"  the  sud  Defendant,  John  Jones  is  entitled  to  a  charge  upon  the  interest  of  the 
"  Plaintiff,  George  Brew,  as  the  husband  of  the  said  Mary  Anne  Brew,  in  the  said 
"  land  for  the  money  advanced  about  the  27th  March,  1867,  in  the  answer  mentioned, 
"  secured  by  the  documents  therein  mentioned.  Refer  it  to  the  Master  to  take  an 
"  account  of  the  actual  advances  made  by  the  said  Defendant  Jones  to  the  Plaintiff 
"  George  Brew  on  account  of  the  said  securities,  and  of  his  receipts  on  account 
''  thereof  from  the  said  George  Brew,  the  chattels  comprised  in  the  Sfud  securities 
and  the  said  lands,  taking  the  said  accounts  with  interest  at  the  rate  of  12^  per 
cent,  per  annum,  applying  the  receipts  to  interest,  and  then  to  sink  the  principal, 
making  all  just  allowances,  and  striking  a  balance  to  the  date  of  his  report. 
Declare  that  the  Defendant  Jones  should  have  an  option  to  take  possession  of  the 
land,  and  be  thenceforth  accountable  for  the  rents,  issues,  and  profits  thereof  as 
"  mortgagee  in  possession,  or  renounce  all  present  right  to  the  possession  thereof; 
**  and  direct  that  a  writ  of  habere,  if  necessary,  do  issue  to  put  the  parties  respectively 
*'  into  possession  according  to  such  option.  Dismiss  the  bill,  without  costs,  as  to  the 
**  Defendant  Norton,  As  between  the  Plaintiffs  and  the  Defendants  Jones  and 
"  Kennedy,  reserve  further  directions  and  costs.     Liberty  to  apply." 


(( 


<( 


«< 


<i 


Solicitors :  Sophins  for  McDonald — Palmer  Sf  Hedderwick, 


24  STJPEEME  COUET:  VICTORIA. 


1871.  BOUCmEE   V.   DAWSON. 

nbruarjf  16.  Praelie«—Tn/aia  I>rfendaiii*—0«artUmi  ad  Utem. 

JfetTch  2. 

Order  appointing  ([^iftrdian  <id  lUem  to  infnnt  Defendants  set  aside  having 
been  made  before  the  time  for  answering  had  expired,  and  at  the  instance  of 
the  Plaintiffs'  solicitor  as  on  behalf  of  the  infants,  but  without  any  communica- 
tion with  them  or  their  relatives. 

A  motion  for  the  appointment  of  a  guardian  <td  litem  of  infant  Defendants 
should  be  with  the  concurrence  of  the  infants,  if  of  suffident  age,  or  of  those 
haying  charge  of  them ;  or  if  by  FUdntiffs,  then  after  the  time  for  answering  has 
expired,  upon  notice  to  the  infants  and  those  in  charge  of  them. 


A 


SXIIT  was  instituted  by  executors  and  trustees  for  administra- 
tion of  their  testator's  estate.  The  widow  of  the  testator  married 
again,  and  her  second  husband,  and  the  testator's  infant  children, 
beneficiaries  under  the  will,  were  Defendants.  Before  the  time  for 
answering  had  expired  an  order  was  obtained  ex  parte  as  on  behalf  of 
the  infant  Defendants ;  but,  in  fact,  under  instructions  from  the 
Plaintiffs'  solicitor  for  the  appointment  of  a  guardian  ad  litem. 
Neither  the  infants  or  the  adult  Defendants  or  any  of  the  infants' 
relatives  had  been  communicated  with.  The  adult  Defendants  now 
moTed,  on  notice  to  the  guardian  ad  litem,  for  an  order  rescinding  his 
appointment,  and  appointing  the  infants'  maternal  uncle  in  his  stead. 

Mr.  LatDes  for  the  motion. — ^The  order  was  irregularly  obtained, 
as  the  motion  was  not  made  on  behalf  of  the  infants ,  or  on  notice  to 
them.  By  sub-section  48  of  order  16  of  the  Orders  in  Chancery  of 
Easter  Term,  1845,  a  guardian  cannot  be  appointed  by  the  Plaintiff 
without  six  days  notice.  These  orders  are  adopted  by  Supreme  Court 
Bules,  cap.  v.,  sec.  1.  The  whole  proceeding  here  was  by  the  Plaintiffs. 
The  infants  and  the  infants'  family  had  nothing  to  do  with  it.  A 
guardian  ad  litem  should  not  be  a  mere  volunteer :  Foster  v.  Cautley  (e). 
The  present  guardian  should  pay  the  costs  of  the  motion. 

Mr.  De  Verdon  for  the  guardian. — The  affidavits  upon  which  the 
order  impeached  was  made  were  sworn  before  the  solicitor  of  the 
Defendants  now  moving.  There  was  no  attempt  at  concealing  the 
intended  application.  The  ordinary  in&nts'  answer  has  been  put  in ; 
the  decree  sought  is  in  the  ordinary  form ;  no  objection  is  made  to  the 
guardian  already  appointed ;  and  no  useful  object  can  be  served  by  the 

{e)    10  Uare,  App.,  xxiv. 
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present  application,  whicli  is  merely  vexatious.  The  Court  may,  in  its 
discretion,  dispense  with  service  upon  the  infants'  father  or  guardian : 
DanielVs  Chancery  Praciicey  4s  ed.,  p.  159.  There  was  no  suppression 
or  mis-statement  in  any  of  the  affidavits  upon  which  the  order  was 
made,  and  no  sufficient  ground  is  shewn  for  setting  it  aside. 
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V, 

Dawson. 


Our.  adv,  vult 


Mb.  Justice  Moleswobth: — 


March  2. 


A  motion  for  the  appointment  of  a  guardian  ad  litem  for  infant  De- 
fendants should  be  made  with  the  concurrence  of  the  infants,  if  they  are 
old  enough  to  give  it ;  if  not,  with  that  of  the  relatives  or  guardians  with 
whom  they  reside.  This  order,  without  evidence  of  such  concurrence, 
seems  to  have  been  made  inadvertently.  The  application  was  virtually 
on  behalf  of  the  Plaintiffs  (of  which  I  was  not  aware)  to  expedite  the 
suit.  The  proper  course  woTild  have  been  for  the  Plaintiffs  to  await 
the  expiration  of  the  time  for  answering,  and  then,  after  notice  to  the 
Defendants  and  those  in  whose  charge  they  are,  to  apply  for  the 
nomination  of  a  solicitor  of  the  Court,  as  guardian  ad  litem.  The 
proceedings  here  were  irregular ;  hurry  for  a  decree  is  no  excuse  for 
irregularity.  But  there  was  no  concealment  attempted ;  the  affidavit 
to  ground  the  application  was  sworn  before  the  Defendants'  solicitor. 
The  expense  of  an  answer  had  been  incurred.  The  order  is  set  aside 
without  costs.  The  person  proposed  by  the  Defendants  is  appointed 
guardian  ad  litem.  The  costs  of  this  application  on  behalf  of  the 
infant  Defendants  to  be  costs  in  the  cause. 


Solicitors  :  Hurry  Sf  Briyys  for  Lane — Hancock. 
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February  17.      Morig<igor  and  Mortgagee — Redemption — Coets^Further  directions — Affidavits. 
March  2. 

By  the  decree  in  a  suit  to  set  aside  a  sale  by  the  mortgagee  and  to  redeem,  the 
mortgagee  was  ordered  to  pay  costs  up  to  the  decree.  Accounts  were  directed, 
hut  no  day  was  fixed  for  redemption.  On  further  directions  after  report  finding 
a  balance  due  to  the  mortgagee  in  possession, 

Meldf  that  the  costs  subsequent  to  the  decree  should  follow  the  ordinary  rule 
in  a  redemption  suit.  Day  for  redemption  fixed  at  six  months  from  the  date  of 
the  report,  not  from  the  day  of  hearing  on  further  directions. 

Affidavits  made  after  decree  may,  in  certain  cases,  be  used  on  hearings  subse- 
quent to  decree,  as  affecting  the  imposition  of  costs. 


T 


HIS  suit  was  by  the  trustees  of  a  voluntary  settlement  against 
their  mortgagee  to  set  aside  a  sale  of  the  mortgaged  property,  as  made 
to  a  trustee  for  the  mortgagee  at  an  undervalue,  and  for  redemption. 
By  the  decree  made  20th  April,  1870,  the  sale  was  set  aside,  and  the 
Plaintiffs  were  declared  entitled  to  redeem,  and  special  accounts  were 
directed  against  the  Defendant,  Johnson,  as  mortgagee  in  possession, 
charging  him  with  an  occupation  rent  to  be  fixed  by  the  Master.  He 
was  also  ordered  to  pay  the  Plaintiff's  costs  of  suit  up  to,  and  including 
the  decree.  No  order  was  made  for  redemption  or  foreclosure. 
Future  costs  and  further  directions  were  reserved.  Johnson  was  after- 
wards attached  for  non-payment  of  the  costs,  and  remained  in  prison 
for  nine  weeks.  The  Master  made  his  report,  Ist  February,  1871, 
confirmed  9th  February,  which  found  £1,014  10*.  Sd,  due  on  the 
mortgage;  and  fixed  the  occupation  rent,  chargeable  to  Johnson,  at 
£6  per  week. 

The  case  now  came  on  to  be  heard  on  further  directions. 

Mr.  J.  W,  Stephen  for  the  Plaintiffs. — The  costs  subsequent  to  the 
decree  should  not  be  added  to  the  mortgage  debt,  as  the  suit  was 
occasioned  by  the  mortgagee's  fraud.  The  taking  of  accounts  has  been 
complicated  by  his  having  wrongftiUy  assumed  to  act  as  owner.  He  has 
become  accountable  in  a  double  capacity,  and  is  therefore  not  entitled 
to  treat  the  costs  of  accounting  as  mortgagee's  costs.  In  Webster  v. 
YorJce  (/)  costs  were  not  charged  against  the  mortgaged  estate,  the 
person  entitled  to  redeem  being,  as  here,  a  married  woman  without 
power  of  anticipation. 

(/)  6  W.  W.  &  A'B.,  Eq.,  294. 
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Mr.  Sunny  for  the  Defendant,  Johnson. — The  payment  of  costs 
directed  by  the  decree  has  sufficiently  disposed  of  the  costs  of  the  suit 
for  all  purposes  beyond  those  of  a  redemption  suit.  As  such,  all  costs 
subsequent  to  the  decree  should  follow  the  ordinary  rule,  and  be  added 
to  the  debt.  It  appears,  by  affidavits  filed  subsequently  to  the  decree, 
that  the  Plaintiffs  have  vexatiously  delayed  the  suit  by  negotiations  as 
to  a  compromise. 

Mr.  J.  W,  Stephen  objected  to  the  reception  of  these  affidavits. 

Mr.  Bunny  referred  to  Devey  t?.  Thornton  (y),  Bueh  ».  Watkins  (h) 
and  DanielVf  Chancery  Practice,  3  ed.,  p.  1025. 

Ms.  Justice  Moleswobth  received  the  affidavits  subject  to  the 
objection. 

Mr.  Bunny, — Under  all  the  circumstances  a  short  day  should  be 
fixed  for  redemption.  The  Defendant  should  be  relieved  from  payment 
of  rent  on  giving  up  possession,  which  he  desires  to  do. 
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Mr.  J.  W,  Stephen  in  reply. 


Our.  adv.  vult. 


Mb.  Justice  Moleswobth: — 


March  2 


The  Defendant  has  paid  the  costs  of  the  Plaintiffs  in  establishing 
their  right  to  redeem ;  henceforth  this  is  a  redemption  suit,  in  which 
a  Plaintiff  pays  costs.  As  to  the  Plaintiff  (on  whose  behalf  the  suit 
was  initiated)  being  a  married  woman,  not  having  power  to  anticipate, 
that  case  was  not  made  by  the  bill.  Webster  v.  YorJee  was  a  suit 
against  such  a  married  woman,  and  costs  were  not  given  to  the  Plaintiff 
against  her.     In  this  suit  she  and  others  are  co-Plaintiffs. 


There  might  be  cases  in  which  affidavits  should  properly  be  used 
(after  decree)  as  affecting  the  imposition  of  costs ;  for  instance,  to 
shew  that  the  amount  had  been  tendered  and  refused.  But  here  they 
merely  allege  that  reasonable  offers  of  compromise  were  not  accepted, 
and  I  think  this  should  not  influence  the  decision  as  to  costs  ;  so  I  do 
not  entertain  them. 

(g)  9  Hare,  233.  (A)    14  Bear.,  83. 
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It  is  usual  in  the  decree  to  direct  payment  of  the  mortgage  money 
in  six  months  from  the  date  of  the  report  finding  the  amount  due, 
and  no  further  directions  are  necessary.  Here  the  case  was  compli- 
cated, and  that  was  omitted ;  there  were  further  directions.  I  think 
I  should  measure  the  six  months  from  the  date  of  the  report,  and  not 
from  the  present  hearing.  The  Defendant  wishes  to  give  up  possession, 
and  he  may  do  so.  The  Defendant  has  been  paying  premiums  of 
insurance  ;  he  will  continue  to  pay  them  until  he  gives  up  possession. 


a 

€€ 

ft 

€t 
ti 
tt 

it 
tt 
tt 
tt 


"  The  Defendant  so  desiring  order  that  he  at  once  give  up  to  the  Plainti£l 
(trustees)  the  possession  of  the  mortgaged  premises  heretofore  in  his  possession. 
Habere  if  necessary.  Qrder  the  Plaintiffs  to  pay  premiums  of  insurance  subsequent 
to  the  report,  to  the  insurance  office,  or  to  the  Defendant,  if  he  have  previously 
paid  them.  Refer  to  the  Master  to  tax  the  Defendant's  costs  of  account  and  of  this 
hearing.  Upon  the  Plaintififs'  trustees  paying  premiums  of  insurance,  sums 
reported  to  be  due,  and  interest  at  121  per  cent,  per  annum  on  £1,000  from  the 
date  of  the  report  until  payment  and  these  costs,  within  6  months  from  the  date  of 
the  report,  at  the  office  of  the  Defendant  Johnson*s  solicitor,  let  the  Defendant 
re-convey  and  hand  over  deeds,  &c.  In  default,  let  the  suit,  so  far  as  it  seeks 
redemption,  be  dismissed,  and  the  Plaintifiis  pay  the  costs  above  directed.  Liberty 
to  apply." 


Solicitors :   Wisewould  Sf  Oibbs — Lindsey  for  Oeake. 


February  27. 
March  9. 


GLASS  V.  HiaaiNs. 

Squatting  Partnership — Power  to  borrow  money — Creditors'  deed — Seleate. 

Proof  of  debt  as  a  partnership  liability,  admitted  on  a  promissory  note  given  by 
one  member  of  a  squatting  partnership  on  behalf  of  the  firm. 

The  power  of  a  partner  to  borrow  money  so  as  to  bind  the  firm  is  incidental 
to  a  squatting,  as  it  is  to  a  mercantile,  partnership. 


A  creditors'  deed  contained  a  clause  permitting  creditors  to  execute  without 
prejudice  to  their  securities  or  remedies  against  joint  debtors,  and  a  clause  releasing 
the  debtor  without  prejudice  to  the  rights  of  creditors  holding  security,  but 
omitting  any  reference  to  joint  liability. 

Held,  that  the  omission  could  not  overrule  the  former  clause,  and  that  the 
release  only  operated  as  a  covenant  not  to  sue. 

XL  UGH  GLASS,  Patrick  Hiygins,  and  JR.  S.  Anderson,  carried  on 
the  Cornelia  Creek  Station,  in  partnership.  A  suit  was  instituted  by 
Glass  (who  had  also  acquired  Anderson's  interest)  against  Hiyyins,  to 
take  accounts  and  ascertain  the  liabilities  of  the  partners  infer  se.    By 
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consent  the  decree  made  provision  for  creditors  coming  in  and  establish- 
ing their  debts  as  liabilities  of  the  partnership.  The  Union  Bank 
proved,  under  this  decree,  for  the  amount  of  a  promissory  note  for 
£4,500,  dated  16th  June,  1869,  drawn  and  signed  as  follows  : — "  One 
month  after  date  we  promise  to  pay  to  the  Union  Bank  of  Australia  or 
order  the  sum  of  £4,500  sterling,  value  received.  Rohert  S,  Anderson, 
for  self,  P.  HigginSy  and  Hugh  Glass. — Hugh  Glass^  The  Master,  by 
consent,  reported  specially  that  he  had  aidmitted  the  debt. 
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In  December,  1 869,  after  the  institution  of  the  suit,  Glass  executed 
a  statutory  deed  of  assignment  for  the  benefit  of  his  creditors,  which 
contained  the  following  provisions  : — 

"  Save  as  herein  expressly  provided  the  execution  of  these  presents  by  any  creditor 
shall  not  in  any  manner  prejudice  or  affect  any  security  or  lien  which  such  creditor 
may  have  for  or  in  respect  of  any  debt  upon  any  part  of  the  estate  of  the  said  Hugh 
Glass  or  over  any  other  property  nor  any  claim  or  remedies  which  he  may  have  in 
respect  of  such  debt  against  any  joint  debtor  or  surety.  •  •  #  If  and  so  soon  as 
these  presents  shall  have  been  executed  by  four-fifths  in  number  and  value  of  the 
creditors  then  the  said  Hugh  Glass  shall  be  and  is  hereby  released  from  all  the  debts 
mentioned  in  the  first  schedule  and  from  all  actions  suits  and  proceedingpi  claims  and 
demands  in  respect  thereof  but  without  prejudice  nevertheless  to  the  agreements 
hereinbefore  contained  with  respect  to  the  rights  and  remedies  of  any  creditors  having 
any  lien  or  security  for  their  debts.'* 

This  deed  was  executed  by  four-fifths  in  number  and  value  of  the 
creditors,  including  the  bank.  The  effect  of  the  evidence  before  the 
Master  is  stated  in  the  judgment.  The  Defendant  Higgins  excepted  to 
the  report  on  the  grounds  that  Anderson  had  no  authority  to  bind  the 
firm  by  note,  that  Glass  had  given  security  for  the  debt,  and  that  the 
bank  had  released  the  debt  by  executing  the  deed. 

Mr.  Worthington  and  Mr.  Williams  for  the  exceptions. — ^This  was 
not  a  partnership  debt,  but  the  debt  of  one  partner  incurred  in 
fulfilling  his  obligation  to  the  firm.  It  is  immaterial  that  the  money 
was  borrowed  to  buy  partnerahip  property,  as  it  was  not  lent  on 
the  credit  of  the  firm.  The  bank  had  notice  that  the  money  was 
not  required  for  carrying  on  the  partnership  business.  A  squatting 
partnership  is  not  like  a  trade  in  which  the  power  of  borrowing  money 
on  behalf  of  the  firm  is  a  necessary  incident  to  the  partners'  authority. 
The  authority  must  in  this  case  be  proved,  not  presumed :  Dickinson  v. 
Valpy  (j),  Gheenslads  v.  Bower  (^),  Xirh  v.  Blurton  (T).     The  bank 

(J)    lOB.  &C.,  128.  (0    9M.  &W.,  284. 

(*)   7B.  AC.  635. 


30 


1871. 


Glass 

V. 
HlOOINS. 


STJPEEMB  COXJET:    VICTOEIA. 

ha43  released  the  debt  by  executing  the  deed ;  tbe  saving  clause  to  tbe 
operation  of  the  release  upon  execution  by  four-fifths  of  the  creditors 
extends  to  security  only,  not  to  joint  liability.  The  bank  holds  security 
over  Glass's  private  estate  :   Green  v.  Wynn  (m). 

Mr.  J,  W.  Stephen  and  Mr.  Solroyd  for  the  bank. — The  note  was 
given  for  a  partnership  debt  incurred  in  buying  property  acquired  for 
partnership  purposes.  The  partners  would  have  been  liable  to  an 
action  on  the  note  :  Frice  r.  Barker  (n).  The  bank  executed  the  deed 
subject  to  the  provision  preserving  the  liability  of  joint  debtors.  If  the 
qualification  of  the  release  at  the  end  of  the  deed  is  not  sufficient  in  its 
terms  to  include  a  joint  liability  the  release  must  still  be  read  with 
reference  to  the  preceding  provision,  and  cannot  be  construed  so  as 
to  override  and  contradict  it. 


Mr.  Worthvngton  in  reply. 


Cu/r.  adv.  vult 


March  9.     Mb.  Justice  Moleswoeth: — 


Exceptions  by  the  Defendant,  Patrick  Siggins,  to  the  Master's 
report,  finding  that  the  Plaintiff  Glass,  and  HigginSj  as  members  of 
a  co-partnership — Glass,  P.  Higgins,  and  Anderson — are  indebted  to 
the  Union  Bank  in  £4,500  and  interest  upon  a  promissory  note  dated 
16th  June,  1869,  made  by  the  partnership  in  favour  of  the  bank.  I 
think  I  should  not  regard  the  evidence  in  the  cause  except  as  to  matter 
adopted  in  decree,  but  confine  myself  to  that  oflered  for  or  against  the 
banks'  claim,  which  is  very  incomplete  and  unsatisfactory. 

In  March,  1866,  Messrs.  Glass,  P.  Higgins,  and  Anderson  entered 
into  a  partnership  in  purchasing  stations — among  others  the  Cornelia 
Creek  Station — freehold  land,  sheep,  and  other  stock  grazing  on  them, 
and  in  the  business  of  sheep  and  cattle  farmers  and  graziers.  Accord- 
ing to  evidence  unopposed  the  Cornelia  Creek  Station  was  purchased 
at  auction  for  £9,000— £1,000  cash,  £8,000  payable  in  a  week.  The 
£8,000  was  raised  by  i?.  Higgins,  giving  Glass  an  acceptance  for  £8,000 
which  was  discounted  at  the  Oriental  Bank.  This  acceptance  was 
renewed  several  times  by  the  Oriental  Bank,  by  instruments  not  pro- 
duced. Glass  acted  generally  as  financier  of  the  partnership,  and  about 
(w)   L.  R.,  4  Chy.,  204.  (n)    4  EIL  &  BL,  760. 
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1867,  raised  money,  £4,500  from  the  Bank  of  New  South  Wales,  and  1871. 
£4,500  from  the  Union  Bank,  to  discharge  this  liability  to  the  Oriental  Glass 
Bank.  On  28th  December,  1867,  Glass  drew  and  P.  Siggins  accepted 
a  bill  at  three  months  for  J64,500.  (Olass  is  not  sure  if  this  was  the 
first  bill  given  to  the  Union  Bank  in  this  matter).  Glass  informed  the 
manager  of  the  Union  Bank  that  it  represented  part  of  the  purchase- 
money  of  the  station.  This  bill  of  28th  December,  1867,  was  renewed 
by  Glass  by  other  instruments,  some  of  different  forms  and  parties,  not 
produced,  one  accepted  by  Higgins  Sf  Co.,  representing,  amongst  others, 
Mr.  John  Higgins,  a  sub-partner  of  Patrick  Higgins,  the  last  renewal 
being  that  now  presented  for  proof — a  promissory  note,  16th  June, 
1869,  to  the  Union  Bank  for  £4,500,  made  by  Anderson  for  himself, 
P.  Higgins,  and  Glass,  with  a  distinct  signature  of  Glass,  Of  this 
series  of  instruments  all  were  not,  I  infer,  manually  taken  up,  for  that 
of  Higgins  ^  Co,  appears  as  a  liability  of  Glass  in  his  composition  deed 
executed  3rd  December,  1869. 

The  Union  Bank  claimed  this  £4,500  on  the  ground  that  Glass, 
Biggins,  and  Anderson  were  partners  when  the  promissory  note  was 
made.  The  Defendant  resisted  on  the  ground  that  the  debt  was  the 
debt  of  Glass,  not  a  debt  contracted  or  due  by  the  partnership,  that 
the  bank  took  security  for  the  debt  from  Glass,  and  that  the  debt 
was  released  by  the  bank.  A  power  of  one  co-adventurer  to  bind 
others  for  debts  for  purposes  of  the  adventure  is  not  incidental  to 
all  business:  Greenslade  v.  Dower  (o),  Dicki/ison  v.  Valpy  (p).  But 
I  would  be  disposed  to  adopt  the  view  taken  by  the  Supreme  Court 
of  New  South  Wales  in  Graham  v.  Mumin  (q),  that  the  power 
of  borrowing  by  partners,  so  as  to  bind  the  co-partners,  is  incidental 
to  a  squatting,  like  a  mercantile  partnership.  But  that  case  related 
to  borrowing  to  meet  the  current  expenses  of  the  trade,  and  the 
principle  would  not  generally  extend  to  a  borrowing  to  pay  the 
purchase-money  of  a  station,  which  should  generally  be  the  contribu- 
tion of  particular  partners  to  the  partnership  stock.  •  But  one  object 
of  the  partnership  here  may  have  been,  the  purchasing  on  joint  account 
though  the  particular  securities  first  given  to  the  Oriental  Bank  would 
look  otherwise.     The  deed  of  co-partnership  was  not  produced. 

I  should  on  the  evidence  be  inclined  to  say  that  the  purchase-money 
of  the  station  was  part  of  the  original  contributions  of  the  partners 

(o)   7  B.  AC,  635.  (?)    1  Wilk.  &  0.,  195. 

(p)  10B.&C.,128. 
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1871.  (indeed,  rather  of  the  Defendant),  and  not  a  partnership  debt  for  which 
Glass  one  could  bind  the  partnership,  to  a  bank  informed  that  the  security 
represented  purchase-money;  but  the  Defendant  before  the  Master 
withdrew  his  objection  as  to  the  application  of  the  proceeds  of  the  note 
to  partnership  purposes.  That  seems  to  me,  coupling  the  Defendant's 
objections  and  withdrawal,  to  be  an  admission  that  the  purchase  was  a 
partnership  purpose,  and  to  be  inconsistent  with  the  first  objection  to 
the  report  argued  before  me.  Olass  adding  his  separate  signature  was, 
I  would  say,  to  dispense  with  evidence  of  authority.  This  partnership 
had  no  partnership  name,  so  as  to  make  Kirk  v.  Blurton  (r)  applicable. 
It  is  to  be  observed  that  the  Bank  of  New  South  Wales  have  been 
allowed  without  objection  to  take  a  report  for  the  corresponding  £4,500. 

As  to  the  next  objection,  that  the  bank  took  security  for  the  debt, 
taking  it  as  referring  to  the  bank  taking  land  certificates  from  Qlasi, 
the  only  evidence  I  have  distinctly  is,  that  this. debt  was  not  one  for 
which  land  certificates  were  given.  It  would  be  more  satisfactory  if 
the  debts  so  secured  were  enumerated,  so  as  to  shew  that  this  debt,  or 
one  for  which  it  was  substituted,  was  not. 

As  to  the  third  objection — ^release,  referring  to  an  assignment  in 
trust  for  creditors  dated  3rd  December,  1869,  executed  by  Ola99  as 
assignor  and  the  Union  Bank  as  a  creditor,  it  contained  a  clause,  that 
any  creditor  having  security  might  prove,  valuing  his  security,  and  that 
no  creditor  executing  should  be  deprived  of  any  remedy  against  joint 
debtors  or  sureties.  The  deed  contains  a  further  provision,  that  when 
it  is  signed  by  four-fifths  of  the  creditors  (which  has  occurred)  it  shall 
operate  as  a  release,  without  prejudice  to  the  agreement  thereinbefore 
contained  as  to  creditors  having  security,  not  going  on  to  say  as  to 
creditors  having  joint  debtors.  I  think  this  omission  cannot  over-rule 
the  former  clause,  or,  at  all  events,  that  in  the  latter  case  the  word 
"  release  '*  should  operate  only  as  a  covenant,  not  to  sue.  I  over-rule 
the  exceptions,  with  costs. 

The  course  adopted  in  this  case  by  the  wish  of  the  parties,  of  the 
Master  reporting  separately  on  diflferent  debts  appears  to  me  L'kely  to 
lead  to  inconsistency,  confusion,  and  injustice  in  the  general  report. 

JExce^tions  over-ruled^  with  cofU, 

Solicitors :  Attenhorough — NuU  Sf  Blake, 

(r)    9M.&W.,284. 
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Is  THE  Matteb  of  THE  Tbust  Estate  OP  JOHN  LEVY  &  SON,  and        1871. 
Lsr  the  Matteb  of  the  "INSOLVENCY  STATUTE  1865,"         jfoJ^^TS^e. 

Ex  PASTE  JOSEPH  AAEONS. 

Creditor^  deed — BUI  of  exchange — Notice  of  dishonor — Froofon  Bill—  Waiver. 

When  the  drawer  and  endorser  of  a  bill  of  exchange  has  assigned  his  estate 
by  a  creditor's  deed,  and  the  bill  is  subsequently  dishonored,  notice  of  dishonor 
should  be  given  to  the  trustee  of  the  deed ;  and  if  not  so  given,  the  holder  cannot 
prove  on  the  estate  for  the  bill. 

If  the  holder  of  a  bill  of  exchange,  the  drawer  of  which  has  assigned  his  estate 
to  a  trustee  for  creditors,  loses  his  right  to  resort  to  that  estate,  by  not  giving 
notice  of  dishonor,  neither  the  assignor  nor  trustee  can,  by  waiver  of  the  notice  of 
fUshonor,  revive  the  liability  as  against  other  creditors. 


R 


/ULE  niti  under  the  "Insolvency  SiaiuUy"  sec.  121,  caUing  upon 

Robert  Murray  Smith  and  George  Martin,  trustees  under  a  statutory 

deed  of  assignment,  dated  8th  March,  1870,  of  the  estate  of  John  Levy 

and  Henry  Levy,  trading  as  "  John  Levy  Sf  Son^^  to  shew  cause  why 

they  should  not  pay  to  Joseph  Aarons  a  dividend  on  a  bill  of  exchange 

for  £205  drawn  by  John  Levy  if  Son  upon,  and  accepted  by,  Leuns 

Aarons,  dated  the  28th  February,  1870,  and  payable  at  three  months 

after  date,  endorsed  by  John  Levy  if  Sons  to  Joseph  Aarons,  which  bill 

was  dishonored  at  maturity,  and  was  now  held  by  Joseph  Aarons.    The 

trustees  disputed  payment  of  a  dividend  on  this  bill  for  two  reasons — 

(1)  That  the  applicant  held  security  for  this  debt,  and  therefore,  under 

the  terms  of  the  creditor's  deed,  could  not  prove  without  valuing  his 

seciurity ;  and  (2)  That  no  notice  of  dishonor  of  the  bill  had  been  given 

either  to  John  Levy  Sf  Son,  or  to  the  trustees.    In  answer  to  this  Aarons 

aUeged  that  the  security  held  by  him  did  not  extend  to  the  bill  in 

question ;  and  as  to  the  non-notice  of  dishonor,  averred  that  the  trustees 

had,  by  their  solicitor,  requested  him  to  execute  the  creditor's  deed 

for  the  amount  of  the  bill  in  question,  and  had  thereby  waived  the 

notice  of  dishonor.     This  was  denied  by  the  trustees,  and  it  appeared, 

apon  reference  to  the  deed,  that  it  was  executed  by  Aarons  (who  was 

also  a  creditor  for  other  sums)  generally  for  no  specified  amount,  and 

without  any  special  reference  to  this  particular  bill. 

Hr.  Webh  shewed  cause. — The  deed  of  assignment  was  executed 
pending  the  currency  of  the  bill  in  question,  of  which  Levy  Sf  Son  were 
the  drawers  and  endorsers.     This  is  to  be  treated  as  a  qttasi  insolvency : 

T.  B,     VOL.  n. — ^EQ.  D 
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In  re 

Levy, 

JEx  parte 

Aaboitb. 
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Tbohey  v.  Steains  («),  and  notice  of  dishonor  should  have  been  given 
both  to  the  assignor  and  the  trustees :  JSx  parte  Johnston  {t).  Here 
notice  was  given  to  neither.  In  the  absence  of  notice  to  the  trustees, 
who  are  to  be  regarded  in  the  same  light  as  assignees  in  bankruptcy, 
the  holder  cannot  prove  on  the  estate:  Shade  v.  Proctor  (t?),  JSx  parte 
Chappel  {w). 


Mr.  Lawes  in  support  of  the  rule. — The  trustees  by  allowing  the 
holder  to  execute  the  deed,  have  waived  the  want  of  notice  of  dishonor. 

Our.  adv.  wilt 


March  16.      Mh.   JUSTICE  MoLESWOETH  : — 


This  is  a  rule  nisi  obtained  by  Mr.  Joseph  Aarons,  under  the  "  Insol- 
vency Statute  1865  "  (section  121),  against  the  trustees  of  a  deed  for 
creditors  executed  under  that  statute  by  Messrs.  John  and  Senry  Levyf. 
requiring  them  to  shew  cause  why  they  should  not  pay  a  dividend  on 
a  bill  at  three  months,  for  £205,  drawn  by  the  Levys  on  Lewis  Aarons, 
and  endorsed  to  Joseph  Aarons,  dated  28th  February. 

The  first  answer  to  the  claim  offered  by  the  trustees  was,  that  the 
bill  in  question  was  a  renewal  of  one  between  the  same  parties  for 
nearly  the  same  amount,  which  fell  due  Sunday,  27th  February,  and 
for  which  Joseph  Aarons  held  a  security,  which  he  had  not  valued;  but 
this  assertion  is  denied  by  Joseph  Aarons,  and  is  not  confirmed  by 
Henry  Levy,  who  on  another  point  assists  the  trustees. 


The  next  point  urged  by  the  trustees  is  that  the  liability  of  the 
Levys  was  discharged  by  the  omission  of  Joseph  Aarons  to  present  the 
bill  when  due  for  payment,  and  give  notice  of  dishonor  either  to  the 
Levys,  or  themselves,  to  whom  the  assignment  was  executed  while  the 
bill  was  current,  8th  March.  The  fact  that  no  notice  of  dishonor  was 
given  is  virtually  admitted.  Gflie  inability  of  the  acceptor  to  pay  affords 
no  excuse  for  the  omission.  The  notice,  I  think,  should  have  been  to 
the  trustees — Bhode  v.  Proctor  (v) — as  the  legal  interest  was  by  the 
statute  transferred  to  them:  Chappel,  Ex  parte  (tr).  J os^h  Aarons 
seeks  to  answer  this  objection  by  the  fact  that  after  the  dishonor  of 


(«)     Ante,  Vol.  I.,  Eq.,  49. 
\t)     1  Mont.  &  Ayr.,  622. 


(«)    4B.  &C.,  517. 
(w)    3  Mont.  &  Ayr,  490. 


CASES  IN  EQUITY  35 

the  bill  lie  executed  the  deed  of  8tli  March  as  a  creditor  in  respect  of  1871. 
this  bill,  and,  as  he  said,  at  the  request  of  the  trustees.  The  facts,  j„  re 
though  somewhat  disputed,  appear  to  me  to  be  that  Joseph  Aarons  had  xT^^Tl/ 
TariouB  bills  similarly  drawn,  accepted,  and  endorsed,  and  by  him  dis-  Aabokb. 
counted  with  the  Union  Bank,  which  were  specified  in  the  schedule  to 
the  deed  of  assignment,  but  the  bill  in  question  was  not  noticed  at  all 
in  it.  The  trustees  left  the  deed  with  their  solicitor  for  execution  by 
creditors,  and  Joseph  Aarons,  at  the  request  of  Henry  Levy,  executed  it 
generally,  he  intending  to  execute  in  reference  to  this  bill,  but  not 
indicating  for  what  debt  he  signed,  though  there  was  a  colunm  in  the 
deed  to  specify  amounts.  His  being  allowed  to  sign  could  only  be 
important,  as  an  admission  that  the  debt  was  due ;  but  his  signature 
from  its  yagueness  could  not  inake  it  intelligible  to  Levy  or  the 
trustees  to  what  debt  it  had  reference.  An  acknowledgment  that  the 
amount  of  a  bill  is  due  by  an  endorser  seems  not  to  be  a  waiver  of  want 
of  notice  of  dishonor,  but  admissible  eyidence  that  it  has  been  given. 
See  Byles  on  Bills,  291-293.  Such  an  implied  acknowledgment 
as  this  should  have  no  weight.  Besides,  I  think  that  if  the  holder  of 
a  bill  for  which  the  assignee  in  a  trust  deed  is  liable  loses  his  right  to 
resort  to  him,  by  not  giving  notice  of  dishonor,  neither  the  assignor  nor 
trustees,  can  revive  the  liability  as  against  other  creditors. 

This  objection  of  want  of  notice  of  dishonor,  was  not  presented  to 
Joseph  Aarons  before  the  rule  nisi  was  obtained,  and  appears  to  be  an 
after-thought.     I  therefore  give  no  costs  in  discharging  the  rule  nm. 

Solicitors:  f^a/rmer — Brahfvm, 
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MASON   V.    SAWYERS. 


March  10  20        Setultinff  truH — Insolvent — Settlement — Acquiescence — Evidence — Admitsious 

of  deceased  person. 

In  a  suit  to  establish  a  resulting  trust  in  land  as  having  been  purchased  with 
the  Plaintiff's  money,  but  conveyed  in  trust  for  his  wife  and  children  without  bis 
consent,  the  Plaintiff  having  been  insolvent  shortly  before  the  purchase, 

ffeld,  that  no  claim  which  the  o65cial  assignee  might  have  would  be  an 
obstacle  as  between  the  Plaintiff  and  the  Defendants,  the"  trustee,  and  cesiuis  que 
trusts  under  the  settlement ;  but  on  the  facta  that,  although  the  Plaintiff  might 
have  reclaimed  the  purchase-money  from  his  wife,  he  had  sanctioned  its  employ- 
ment in  the  purchase  of  lands  upon  the  trusts  of  the  settlement,  and  bill 
dismissed  with  costs. 

Admission  by  the  wife  that  she  had  received  from  her  husband  the  money 
employed  in  the  purchase,  held  inadmissible,  after  her  death,  as  evidence  in 
support  of  the  husband's  allegation  that  he  had  sent  her  the  money. 


T 


HE  bill  filed  in  October,  1870,  alleged  that  in  September,  1866, 
W,  F.  Cleeland  agreed  to  sell  land,  the  subject  of  the  suit,  to  the 
Plaintiff  for  £400,  and  received  £200,  allowing  the  balance  to  remain 
at  interest ;  that  at  the  end  of  September  the  Plaintiff  left  Victoria  for 
New  Zealand,  instructing  his  wife  to  complete  the  purchase ;  that  his 
wife  sold  his  business  plant  with  his  consent,  and  received  money 
which  Plaintiff  remitted  her  from  New  Zealand,  and  thereout  paid  the 
balance  of  purchase  money  ;  that  Plaintiff  returned  from  New  Zealand 
in  September,  1869,  and  found  his  wife  in  possession,  who  told  him 
that  the  land  had  been  conveyed  to  him,  and  that  the  deeds  were 
deposited  in  a  bank  for  safe  custody ;  that  he  did  not  discover  until 
after  his  wife's  death  in  September,  1870,  that  instead  of  the  land 
having  been  conveyed  to  him  it  had  been  conveyed  to  a  trustee  for  his 
wife  for  life,  and  after  her  death  for  her  children,  by  a  conveyance 
dated  10th  October,  1866,  that  Mrs.  Sawyers^  his  wife's  mother, 
was  a  party  to  the  conveyance  which  recited  that  the  sum  of  £400  had 
been  paid  by  her,  and  that  the  settlement  was  made  by  her  direction ; 
that  this  recital  was  altogether  untrue,  as  Mrs.  Sawyers  knew  nothing 
of  the  transaction.  The  bill  which  was  filed  against  the  trustee  and 
the  infant  cestuis  que  irusient  prayed  a  declaration  that  the  trustee  held 
in  trust  for  the  Plaintiff,  and  for  a  conveyance  to  the  Plaintiff, 
discharged  of  the  trusts  of  the  settlement.  The  trustee's  answer 
stated  that  the  Plaintiff  was  an  uncertificated  insolvent  shortly  before 
the  alleged  purchase,  and  that  the  purchase  was  not,  in  faet,  made,  nor 
any  of  the  ])urchase  money  paid  by  the  Plaintiff.     Mrs.  Sawyert  was 
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examined  on  behalf  of  the  Plaintiff,  and  denied  that  she  had  paid  anj 
of  the  purchase  money,  or  had  directed  any  conveyance  in  trust  for  her 
daughter.  No  written  agreement  with  Cleeland  was  proved,  and  the 
Plaintiff's  case  rested  almost  entirely  upon  his  own  statements ;  but 
evidence  of  admissions  by  his  wife  that  she  had  received  money  from 
him,  were  received  subject  to  objection.  It  appeared  that  the  settle- 
ment had  come  to  his  knowledge  in  his  wife's  lifetime.  The  facts  are 
more  fully  stated  in  the  judgment. 


1871. 

Masok 

Sawyjebs. 


Mr.  J,  W,  Stephen  and  Mr.  T.  a' Beckett  for  the  Plaintiff. — It  is  clear 
that  the  recital  in  the  settlement  as  to  payment  of  the  purchase  money 
is  untrue,  and  that  Mrs.  Sawyers  had  no  right  to  direct,  and  did  not 
direct  any  settlement  of  the  property.  The  purchase  can  only  be 
attributed  to  the  Plaintiff's  contract  and  the  Plaintiff's  money,  and  he 
is  entitled  to  a  conveyance  discharged  of  the  trusts.  The  circumstance 
that  part  of  the  purchase  money  may  have  been  earned  by  the  Plaintiff 
when  insolvent  and  before  obtaining  his  certificate,  is  a  matter  between 
bim  and  his  official  assignee;  it  is  no  ground  of 'defence  to  the 
present  suit:  McNeice  v.  JRohinson  (a?),  Drayton  v.  Dale  (y),  Fowler  v. 
Down  (z). 

Mr.  Holroyd  for  the  trustee,  and  Mr.  Qregory  for  the  infants. — As 
the  Plaintiff  seeks  to  establish  a  resulting  trust  he  must  shew  that  the 
purchase  money  belonged  to  him.  Part,  if  not  all,  appears  to  have 
belonged  to  his  official  assignee.  The  Plaintiff  acquiesced  in  the 
settlement,  and  his  conduct  in  regard  to  it  cannot  be  explained,  unless 
it  was  originaliy  made  with  his  consent.  It  cannot  be  set  aside  on  the 
imflupported  evidence  of  one  interested  witness :   Grant  v.  Grant  (a). 


Mr.  T.  d'Beekeit  in  reply. 


Our.  adv.  vult. 


Mh.  Jvstkxe  Moleswoeth: — 

On  the  4th  September,  1857,  the  Plaintiff,  Mr.  Mason,  mortgaged 
the  land  in  question  in  Wellington-street,  Emerald  Hill,  on  which 
there  was  a  house,  to  Mr.  W.  Forde  Cleeland,  to  secure  £400  and 
10  per  cent,  interest.    By  deed,  January,  1862,  reciting  that  a  sum  of 


(«}    Sap.  Ct.  Vic,  Sep.  1, 1859. 
(y)    2B.&C.,293. 


i: 


z)    1  B.  &  P.,  44. 
a)   13W.  R.,  1057. 


March  20. 


V. 
S^WTBBS, 


38  SUPBEME  COUBT:  VICTOEIA. 

1871,  £440  for  principal  and  interest  was  due  upon  tlie  mortgage,  the  Plam- 
Mason  tiff,  in  consideration  of  it,  released  the  equity  of  redemption  to  Cleeland; 
but  the  Plaintiff,  his  wife,  or  their  tenants,  have  since  remained  in 
possession,  the  Plaintiff  during  the  greater  part  of  that  time  carrying 
on  the  trade  of  a  baker.  On  the  4th  August,  1866,  Plaintiff  volun- 
tarily sequestrated  his  estate,  but  that  caused  no  interruption  to 
his  possession  or  business.  On  the  16th  August,  1866,  he  obtained 
his  certificate.  In  September,  1866,  Plaintiff  went  to  New  Zealand, 
carrying  hardly  any  money,  leaving  his  wife  and  children  living  on  the 
premises.  Before  that  time  money  had  passed  from  his  wife's  hands, 
in  his  presence,  to  Cleeland,  and  immediately  afber  his  departure, 
9th  October,  and  subsequently,  she  made  payments  to  Cleeland,  and 
25th  October,  1866,  a  deed  was  executed,  ■  dated  19th  October,  pur- 
porting to  be  between  Cleeland,  of  the  first  part,  Mrs.  Martha  Sawyen, 
mother  of  Mrs.  Mason,  of  the  second  part,  Mrs.  Mason  of  the  third 
part,  and  Defendant,  Mr.  James  Sawyers,  her  brother,  and  Cleeland  of 
the  fourth  part,  reciting  that  Mrs.  Sawyers  had  contracted  with  Cleeland 
to  purchase  the  premises  for  £400,  and  paid  it,  and  that  Mrs.  Satoyers 
wished  to  provide  for  Mrs.  Mason,  and  requested  Cleeland  to  convey  to 
James  Sawyers  and  himself  as  trustees,  and  conveying  the  premises 
accordingly  upon  trust  for  the  appointees  of  Mrs.  Mason  by  deed  or 
will ;  until  such  appointment  for  her  separate  use  for  life  ;  remainder 
to  her  children.  On  the  25th  October  Cleeland  pressed  a  further 
demand  of  £25  for  which  he  got  a  promissory  note  from  James  Sawyers, 
instalments  upon  which  were  afterwards  paid  by  Mrs.  Mason.  Cleeland 
died  24th  October,  1868.  The  Plaintiff  returned  to  Melbourne,  18th 
September,  1869,  with  money — £257  he  says — which,  like  his  other 
moneys,  he  handed  to  his  wife.  There  were  two  tenants  of  the  houses 
built  before  his  departure,  and  another  house  built  on  the  premises 
after  his  return,  in  which  he  and  his  family  since  lived.  In  August, 
1870,  Mrs.  Mason  died. 

The  case  presented  by  the  bill  sealed  29th  October,  1870,  against 
James  Sawyers  and  Plaintiff's  children  is  that  Cleeland  the  owner  of  the 
premises  of  which  Plaintiff  was  his  tenant,  in  September,  1866,  agreed 
to  sell  them  to  the  Plaintiff  for  £400,  £200  cash,  the  balance  by 
instalments,  interest  paid  at  Plaintiff's  pleasure,  the  Plaintiff  paying 
half  the  previous  rent — a  pound  a  week — only  until  the  balance  was 
paid ;  that  a  receipt  was  given  for  the  £200,  which  Plaintiff  handed  to 
his  wife;  that  in  the  same  month  Plaintiff  went  to  New  Zealand, 
instructing  his  wife  to  complete  the  purchase  and  obtain  a  proper 
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conreyance ;  that  he  remitted  to  her  from  New  Zealand  £325,  and  she 
8old  the  plant  left  in  her  hands  for  £39,  and  that  she  paid  the  whole 
balance  of  the  purchase  money  by  instalments  with  his  money ;  that 
on  hifl  return  his  wife  told  him  that  the  conveyance  had  been  executed, 
and  that  the  deeds  were  in  a  bank  for  safe  keeping,  and  he  was  satisfied, 
and  built  upon  the  premises,  and  after  his  wife's  death  discovered  that 
the  premises  were  conveyed  not  to  him,  but  to  trustees  for  her  and 
her  children.  The  Plaintiff  therefore  prayed  that  Sawyers  might  be 
declared  a  trustee  for,  and  should  convey  the  premises  to,  him. 


1871. 
Mason 

V. 

Saw  VERB. 


Mrs.  Sawyers  was,  before  her  death,  examined  de  bene  esse  for  the 
Plaintiff,  and  stated  that  she  never  paid  Cleeland  any  money  for  the 
land,  that  he  never  offered  to  sell  it  to  her,  or  conversed  with  her  about 
it;  that  she  never  signed  any  deed  about  it,  or  put  her  mark  to  the 
deed  exhibited  to  her  or  to  any  other  deed.  She  was  very  materially 
contradicted  by  Mr.  Anderson,  the  solicitor,  who  prepared  the  deed,  as 
to  her  having  come  with  Mrs.  Mason  who  gave  instructions  for  it,  and 
having  put  her  mark  to  it  and  various  other  deeds  (none  of  which, 
however,  were  offered  to  her  on  cross-examination,  or  produced  at  the 
hearing),  but  Mr.  Anderson  gave  no  evidence  tending  to  shew  that  any 
part  of  the  £400  was  paid  by  her  ;  nor  did  Sawyers,  who  proved  that 
£200  was  paid  by  his  sister,  and  did  not  prove  that  his  mother  directed 
the  conveyance  or  induced  him  to  be  a  trustee.  So  I  am  satisfied  of 
the  truth  of  Mrs.  Sawyers'  evidence,  so  far  as  disclaiming  the  payment 
of  the  £400,  and  the  inference  is  that  it  really  was  paid  by  the  Plaintiff 
or  by  his  wife. 


There  is  much  in  the  evidence  to  make  one  suspect  that  Cleeland  was 
throughout  a  mortgagee,  and  not  an  owner,  or  that  Plaintiff  had  some 
contract  of  repurchase  for  the  mortgage  money.  Cleeland  never  seems 
to  have  acted  as  owner.  The  so-called  rent  was  £40,  the  exact  interest 
on  the  mortgage — ^not  £52,  as  untruly  stated  in  the  bill ;  and  Cleeland' s 
widow  and  Sawyers  in  their  evidence  shew  expressions  about  the  pay- 
ments in  tjieir  presence  as  if  they  were  payments  of  a  debt,  not  purchase 
money.  The  facts  of  Plaintiff  and  his  wife  remaining  in  possession  of 
property  represented  as  Cleeland'' s,  and  having  so  much  as  £400  saved  to 
pay  for  the  purchase  8th  October,  1866,  look  as  if  his  property  had  been 
concealed  from  his  creditors.  But  I  would  not  consider  any  claim 
which  his  assignee  might  have  an  obstacle  as  between  him  and  the 
present  Defendants:    Drayton  v.  Dale  (5),  Fowler  v.  Down  (c).     The 
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1871.  fiict  is,  however,  material  as  to  the  Plaintiff's  credibility,  and  as  to  the 
probability  of  his  handing  over  all  his  property  to  his  wife,  and  having 
arranged  that  this  property  should  be  settled,  as  it  was  in  fact.  Erom 
1862  his  wife  paid  what  he  called  the  rent,  taking  receipts  in  her  name. 
He  says  he  wanted  to  leave  the  premises,  but  she  would  not  consent. 
The  lettings  to  tenants  were  by  her,  apparently  of  her  motion ;  the 
receipts  for  rent  in  her  name  throughout,  though  sometimes  in  her 
absence,  the  money  passed  through  his  hands.  He  says  until  1865-66 
he  did  not  know  that  his  wife  or  anybody  paid  Cleeland  rent ;  that  his 
wife  told  him  that  she  and  her  mother  had  made  arrangements  with 
Oleeland  about  buying  the  place ;  that  her  mother  waa  paying  for  it  by 
instalments  for  her  and  the  children.  This  he  contradicts  the  next 
minute,  and  is  altogether  confused  about.  He  produces  no  corrobora- 
tion of  his  statement  of  having  remitted  money  to  his  wife  from  New 
Zealand,  and  does  not  attempt  to  fix  its  date  so  early  as  to  supply 
fimds  for  the  second  £200.  Gleeland's  widow  does  not  corroborate 
Plaintiff  as  to  so  much  as  £200  having  been  paid  before  he  went  to 
New  Zealand. 

An  extraordinary  scene  occurred  about  May,  1870,  between  Plaintiff 
and  his  wife,  inconsistent  with  the  bill  stating  that  he  discovered  the 
settlement  after  her  death.  He  says  he  had  heard  rumours  of  the 
settlement,  that  he  saw  with  her  a  parcel  which  he  suspected  to  be  the 
deeds  of  this  property,  and  threatened  to  break  open  a  drawer  to  get 
them,  and  she  sent  for  a  constable  to  stop  him ;  that  when  the  con- 
stable came,  she  handed  the  parcel  to  Mr.  Balson,  one  of  the  tenants  of 
the  premises ;  that  he  might  have  told  Balson  that  the  disturbance  was 
about  a  notice  to  quit.  Now  Balson*8  version  of  the  transaction  is, 
that  he  heard  a  shout  of  murder,  and  was  sent  for  in  consequence  of 
the  dispute  between  Plaintiff  and  his  wife ;  that  Plaintiff  ordered  him 
out ;  that  he  sent  for  a  constable  ;  that  Plaintiff  told  him  that,  in  fact, 
he  wanted  to  give  him,  BdUon^  notice  to  quit,  and  his  wife  would  not 
sign  it.  I  presume  Balson  did  then  get  the  parcel,  and  was  allowed  to 
keep  it.  Now  a  man  embarrassed  by  having  an  altercation  between 
him  and  his  wife  witnessed  by  third  persons,  may  say  and  do  odd  things 
which  he  cannot  explain ;  but  the  Plaintiff's  acts  and  motives,  either 
as  supposing  his  wife  could  give  a  notice  to  quit  under  a  settlement, 
contents  unknown,  or  as  wantonly  telling  Balson  that  he  had  urged  her 
to  give  it,  admitting  she  had  the  power,  are  very  improbable.  The 
Plaintiff  did  nothing  in  consequence  during  the  wife's  life  to  set 
matters,  as  he  should  say,  right  about  the  settlement.     Plaintiff  is 
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materiallj  contradicted  by  another  tenant,  Mr.  Dobson,  who  states  tliat  1871. 
in  March,  1870,  hia  house  wanted  repairs,  that  he  had  paid  Plaintiff  Mason 
rent  as  his  wife  was  in  bed,  that  Plaintiff  refused  as  to  the  repairs, 
referring  him  to  his  wife,  and  saying  that  the  property  did  not  belong 
to  him,  but  to  her.  If  Cleel^nd  had  contracted  to  sell  to  the  Plaintiff, 
he  would  not  be  likely  to  subject  himself  to  the  risk  of  conyeying  it  to 
another. 

Some  evidence  was  offered  by  the  Plaintiff  of  his  wife's  statements  as 
supporting  the  case,  which  I  took  down,  intimating  an  opinion  that 
they  did  not  come  under  any  of  the  grounds  for  receiving  statements 
of  deceased  persons.  I  retain  that  opinion,  and  do  not  refer  to  them. 
I  entirely  concur  in  the  views  expressed  by  the  Master  of  the  Eolls 
in  Grant  v.  Orant  (J),  as  to  the  disinclination  courts  should  have  in 
acting  upon  the  testimony  of  parties  in  their  own  favour  deposing  to 
transactions  between  themselves  and  deceased  persons. 

I  have  not  to  deal  with  this  case  as  to  the  question  discussed  in 
M'Nieee  v.  Bohinson,  before  the  Chief  Justice,  1st  September,  1859, 
how  far  a  person  conveying  property  to  a  trustee  with  false  recitals  as 
a  purchaser,  in  order  to  defraud  creditors,  can  establish  the  trust. 
What  I  do  think  of  this  case  is,  that  the  Plaintiff  had  long  treated  this 
property  as  his  wife's ;  and  gave  the  money  to  pay  the  mortgage  off,  or 
the  purchase  of  it,  to  her ;  that  though  he  might  have  legally  reclaimed 
that  and  his  other  moneys  in  her  hands,  he  did  not  do  so,  but  allowed 
its  employment  in  the  conveyance  to  a  trustee — probably  pre-arranging, 
at  all  events  acquiescing  and  confirming.     The  conveyance  was  of  the 
class  usually  made  by  husbands  endeavouring  to  guard  against  future 
fiiilure.     The  false  recital  of  a  payment  by  a  relative  is  a  common 
expedient  to  protect  voluntary  settlements,  and  there  are  some  indica- 
tions in  the    evidence  that    he  had  thought   of  his   mother-in-law 
appearing  as  the  settlor ;   but  whether  he  concurred  in  that  way  of 
presenting  the  purchase  to  view  or  not,  I  am  strongly  inclined  to  think 
that  the  trusts  were  declared  according  to  his  wishes  when  they  were 
declared,  and  that  I  should  not  set  them  aside.     As  to  costs,  I  should 
probably  have  had  to  make  him  pay  these  even  if  he  had  succeeded,  for 
reasons  into  which  I  need  not  enter. 

Bill  dUmiised,  with  eosts. 

SoUciton:  Trollape — Oleverdon — Bennett, 

{d)   18W.  R.,  1057. 
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Jfayl8,20,21.  Jifining  Company — Directors — Manager — MUconduct — Improper  pc^mmU  of  dim- 
•^•"^  dende-'Windinff-vp^  Official    agent  ^Callt^  Absent    Dtfendants—Practice— 


8, 10, 11,  27. 

September 
20,  21,  22,  28. 

1871. 
March  22. 


Service  qf  notice  of  setting  down  for  hearing. 

The  directors  of  a  Mining  Company  incorporated  under  Act  No.  228,  paid  divi- 
dends to  some  extent  out  of  an  overdraft,  and  not  out  of  profits  only,  as  provided 
by  the  deed  of  association.  They,  and  the  manager,  caused  property  of  the  Company 
taken  in  execution,  to  be  sold  with  undue  haste,  to  put  it  out  of  the  reach  of  an 
impending  sequestration  in  an  equity  suit.  They  sold  the  Company's  lands,  without 
the  sanction  required  by  the  deed  of  association.  They  kept  no  proper  acoounts 
of  gold  washed,  or  of  calls  received.  Books,  in  the  custody  of  the  manager, 
necessary  for  enforcing  the  liability  of  the  shareholders,  were  lost  after  the 
winding-up  of  the  Company.  In  a  suit  by  the  official  agent,  seeking  to  make  the 
directors  and  manager  personify  liable  for  loss  resulting  from  f^ese  acts  and 
defaults ;  and  to  recover  calls  due  on  shares  in  their  names,  or  in  those  of  their 
nominees. 

Held,  that  the  unauthorised  payment  of  dividends  not  having  been  fraudulent, 
the  PliuntifF  had  no  remedy,  as  the  Company  would  have  had  none ;  that  payment 
of  caUs  could  not  be  enforced  in  a  suit  in  equity ;  that  the  directors  were  respon- 
sible  for  loss  resulting  from  the  hasty  sale,  ror  the  value  of  the  lands  sold  withoot 
authority,  and  for  loss  resulting  from  the  manager  having,  with  their  cognizance, 
taken  property  of  the  Company  into  his  possession,  without  keeping  proper 
accounts  of  it;  that  the  manager  alone  was  liable  for  loss  resulting  from  the  loss 
of  the  books.  Accounts  and  enquiries  as  to  extent  of  loss  directed,  the  Phuntifr 
having  the  option  of  avoiding  the  unauthorised  sale,,  or  recovering  the  difference 
between  the  price  and  the  actual  value. 


Before  any  of  the  acts  complained  of,  except  the  payment  of  dividends,  two  of 
the  directors  had  retired  from  the  directory,  but  not  in  the  manner  prescribed 
by  the  deed  of  association     Bill  dismissed  as  against  them  with  costs. 


The  person  by  whom  the  suit  was,  in  fsjiA,  instituted,  and  who  was  responsible 
to  the  nominal  Plaintiff  for  the  costs  of  it,  was  a  creditor  of  the  Company,  who 
before  the  institution  of  the  suit  had  covenanted,  for  valuable  consideration,  not 
to  enforce  the  personal  liability  of  certain  of  the  Defendants  in  respect  of  the  acfcs 
complained  of  by  the  bill,  and  this  was  pleaded  by  the  answers  as  amounting  to  a 
release. 

Seld,  that  as  the  Plaintiff  on  the  record  was  discharging  a  duty  to  other 
creditors  in  prosecuting  the  suit,  and  his  solvency  was  not  questioned,  he  was 
entitled  to  maintain  the  suit. 


At  the  hearing  of  a  suit,  two  Defendants  who  had  answered  did  not  appear, 
and  there  was  no  affidavit  of  service  upon  them  of  notice  of  the  suit  having  been 
set  down  for  hearing.  The  Plaintiffs'  counsel  stating  that  he  was  instructed  such 
notice  had,  in  foct,  been  served,  option  given  to  the  Plaintiff  to  have  the  case 
stand  over  to  give  time  for  filing  the  affidavit,  on  payment  of  the  coats  of 
the  day,  or  to  have  the  bill  dismissed  with  costs. 

The  proper  time  to  take  an  objection  as  to  non-service  of  a  oo-Defbndant  with 
notice  of  the  suit  having  been  set  down  for  hearing,  is  after  the  pleadings  have 
been  opened. 


s 


XTIT  by  the  official  agent  of  the  Wehster-street  Freehold  Gold- 
Mining  Company  Eegistered,  a  company  incorporated  under  the  Act 
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No.  228,  against  the  directors  and  the  manager  of  the  companj.     The        1®^^- 
bill  is  set  out  at  length  in  the  report  of  the  hearing  upon  demurrer  («).       Rbbyxb 
The  extent  to  which  the  charges  in  the  bill  were  sustained  by  the 
eridence  sufficiently  appears  in  the  judgment  of  Mr.  Justice  Molesworth, 

Two  of  the  Defendants,  Groyle  and  Mitchell^  had  not  acted  as  direc- 
tors since  April,  1868,  when  they  were  reported  as  disqualified  by 
ceasing  to  hold  the  requisite  number  of  shares,  and  two  directors  were 
appointed  in  their  stead,  one  of  whom  acted  as  a  director ;  but  Oroyle 
and  Mitchell  were  never  formally  removed,  nor  did  they  resign  in  the 
manner  prescribed  by  the  deed  of  association. 

It  appeared  that  the  suit  was  prosecuted  under  instructions  from 
Charles  Seal,  a  creditor '  of  the  company,  who  had  indemnified  the 
official  agent,  and  was  the  substantial  Plaintiff.  Seal,  before  the 
institution  of  the  suit,  had  executed  a  deed  of  compromise  by  which, 
in  consideration  of  a  sum  of  money  paid  to  him,  he  covenanted  with 
all  the  Defendants  except  Mitchell,  to  take  no  proceedings  against  them 
in  respect  of  their  conduct  in  relation  to  the  company,  and  to  indemnify 
them  against  any  such  proceedings  taken  by  others,  and  against  calls. 
This  deed  was  pleaded  in  all  the  answers,  and  the  benefit  of  it  as  a 
release  claimed.  No  evidence  was  given  of  any  matter  exonerating 
Seal  from  his  obligations  under  this  deed* 

The  suit  now  came  on  for  hearing.  The  Defendants  Bade  and  Alex- 
ander Benton,  who  had  answered,  did  not  appear. 

Counsel  for  the  other  Defendants  objected  to  the  hearing  being 
proceeded  with,  as  there  was  no  affidavit  of  service  on  the  absent 
Defendants,  of  notice  of  the  cause  having  been  set  down  for  hearing : 
Yandell  v.  Hector  (/*),  JEEoney  v,  Buchnall  (y). 

Mr.  J.  W.  Stephen  was  instructed  that  service  of  notice  had  been 
effected,  although  the  affidavit  of  service  had  not  yet  been  filed. 

Mb.  Justice  Moleswobth. — K  the  Plaintiff  wishes  I  will  allow  the 
cause  to  stand  over  to  give  time  for  procuring  the  affidavit  on  his 
imdertaking  to  pay  the  costs  of  the  day.  If  the  offer  is  declined,  the 
bill  most  be  dismissed  with  costs. 

(*)  6  W.  W.  A  A*B.,  Eq.,  802.  {g)   6  W.  W.  A  a'B.,  Eq.,  827. 

(J)  8 16.,  178. 
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1870.  Jjr,  j;  j^^  Stephen  submitted  that  the  objection  was  premature  until 

Rbeyes      the  pleadings  had  been  opened  by  reading  the  bill  and  answers. 


V. 

Cbotls. 


Mb.  Justice  Molesworth:. — I  think  the  proper  time  for  taking  the 
objection  is  after  the  pleadings  have  been  opened. 

The  pleadings  were  then  opened,  and  during  their  reading  the  affi- 
davit of  service  was  filed,  and  the  hearing  proceeded. 

Mr.  J,  W,  Stephen  and  Mr.  Molroyd  for  the  Plaintifi^s. — ^This  suit  is, 
in  effect,  a  suit  for  an  account  against  trustees  and  agents,  who  have 
committed  breaches  of  trust,  and  have  made  away  with  the  trust  pro- 
perty The  Company,  which  is  the  cestui  que  trust,  is  represented  by 
the  Plaintiff:  Turquand  v.  Marshall  (A).  All  the  estate  and  effects 
of  the  Company  are  vested  in  the  Plaintiff,  and  this  will  include 
liabilities  for  unliquidated  damages,  such  as  sought  to  be  enforced  in 
this  suit:  Wright  v.  Fairfield  (/),  Gibson  v.  Oarruthers  (k),  Porter  v. 
Varley  (Z),  Wetherell  v,  Julius  (m),  Beckham  v.  Drake  (n).  In  this 
aspect  the  suit  is  simple,  although  it  is  complicated  by  the  number  and 
variety  of  instances  of  misconduct  on  the  part  of  the  Defendants. 

"With  regard  to  the  improper  payment  of  dividends  out  of  capital,  the 
capital  of  the  company,  was  part  of  its  property,  for  which  the  directors 
are  accountable,  if  made  away  with  contrary  to  the  provisions  of  the 
deed  of  association ;  and  it  is  immaterial  in  which  direction  it  went. 
It  is  no  answer  that  some  of  the  shareholders  have  had  the  benefit  of 
the  misapplication  in  the  shape  of  dividends.  The  whole  amount 
improperly  paid  away  in  dividends  should  be  restored ;  but  the  divi- 
dends which  would  have  been  authorised,  if  the  capital  improperly 
expended  had  been  returned,  may  be  allowed  in  account:  Bury  v. 
Allen  ((?).  The  bill  asks  for  the  return  of  the  whole  amount,  but 
the  accounts  sought  will  prevent  any  injustice,  from  the  retention  of 
the  money  which  the  Defendants  are  ordered  to  pay. 

The  waste  and  abstraction  of  the  company's  property  is  clearly  shewn 
by  the  evidence.  The  lands  were  sold  without  the  sanction  of  a  special 
meeting,  which  was  required  by  the  deed  of  association,  and  at  an 
evident  undervalue.    The  sale  of  other  land  under  an  execution  was 
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procured  by  the  Defendants,  and  the  sale  was  hastened  to  get  rid  of  ^  ^^^ 
the  property  at  any  price,  before  the  sequestrator  took  possession.  It 
is  admitted  that  no  accounts  were  kept  of  the  later  washings  of  gold ; 
and  that  gold  and  stores,  the  property  of  the  Company,  came  into 
the  manager*s  possession,  and  have  never  been  accounted  for.  No 
accoimt  was  kept  of  sums  which  the  manager  received  for  calls ;  and  no 
accounts  were  furnished  of  the  application  of  the  money. 

To  increase  the  difficulty  of  ascertaining  or  enforcing  the  liabiliiy 
of  shareholders,  the  books  have  been  made  away  with.  The  manager 
had  the  custody  of  the  books,  and  it  is  not  necessary  for  the  purpose 
of  enforcing  his  liability,  to  trace  the  loss  to  his  act.  The  directors  are 
answerable  for  the  manager's  defaults,  and  actively  participated  in  most 
of  the  acts  complained  of. 

The  Defendants  Oroyle  and  Mitchell  only  colorably  parted  with  their 
shares,  and  did  not  cease  to  be  qualified  as  directors ;  and  their  not 
attending  at  subsequent  meetings,  will  not  release  them  from  liability 
for  the  illegal  acts  of  their  brother  directors,  which  .they  either  sanc- 
tioned, or  permitted  by  absenting  themselves  from,  the  meetings  of 
the  board. 

Mr.  Wehh  for  the  Defendants,  Oroyle  and  MUchelL — These  Defend- 
ants ceased  to  be  directors  on  the  8th  April,  1868,  and  other  directors 
were  appointed  in  their  place,  one  of  whom  attended  the  subsequent 
meetings.  By  the  deed  of  association  of  the  Company  each  director  is 
expressly  only  made  responsible  for  his  own  acts ;  and  even  if  these 
Defendants  continued  directors  de  jure,  which  is  not  admitted,  they 
can  only  be  held  responsible  for  proceedings  which  they  themselves 
authorised.  But  it  appears  in  evidence  that  neither  of  them  attended 
any  meetings  of  the  board,  nor  took  any  part  in  the  business  of  the 
Company  after  the  8th  April.  It  is  said  that  Croyle  and  Mitchell 
transferred  their  shares  to  dummies  to  escape  liability,  but  if  all  calls 
up  to  the  time  of  the  transfer  were  paid,  as  appears  to  have  been  the 
case,  they  were  perfectly  justified  in  so  doing:  De  Passes  Case  (p). 
At  most  they  could  be  held  liable  only  as  contributors,  and  not  as 
directors  after  they  had  ceased  de  facto  to  act  as  such. 

The  only  transaction  prior  to  the  8th  April  which  is  impeached 
Ib  the  declaration  of  dividends,  which  are  alleged  to  have  been  im- 

{p)   4  De.  G.  &  J.,  544. 
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1870.  properly  declared,  either  out  of  capital  or  borrowed  money.  In  fiict, 
however,  these  dividends  were  all  paid  out  of  profits,  for  although  they 
were  in  some  instances  immediately  paid  in  part  by  an  overdraft  at  the 
bank,  that  overdraft  was  incurred  on  the  credit  of  gold  not  yet  assayed, 
and  credited  to  the  Company.  In  fact  the  overdraft  at  the  time  of  the 
winding-up  of  the  Company  amounted  only  to  £700,  whilst  the 
dividends  sought  to  be  impeached  as  improperly  paid  with  borrowed 
money  amount  to  £17,000,  which  amount  the  Plaintiff  asks  to  be 
repaid  to  the  Company  by  the  Defendants.  It  is  shewn  by  the 
evidence  that  at  the  time  of  these  dividends  being  declared  the  mine 
was  in  good  working  order,  and  producing  gold  to  a  very  large  amount, 
and  the  directors  were  therefore  justified  in  declaring  dividends  in 
anticipation  of  the  continued  prosperity  of  the  mine :  *  Stringer' % 
Case  (q). 

This  is,  in  fact,  SeaVs  suit,  and  the  Defendants  are  entitled  to  the 
benefit  of  the  release  executed  by  him.  Although  Mitchell  is  no  party 
to  that  release,  yet,  in  releasing  the  co-Defendants,  Seal  has  in  effect 
released  him  also. 

Mr.  Bunny  for  the  Defendants,  Ditehhurne,  Sunt,  and  Tarte. — ^The 
Plaintiff  can  only  sue  in  exercise  of  his  statutory  authority  to  represent 
the  Company.  The  authority  is  limited,  and  most  of  the  relief  asked  is 
in  excess  of  it.  Under  section  6  of  the  Act  No.  324,  the  agent  has  the 
like  remedy  to  recover  the  estate  and  effects  of  the  Company  in  his  own 
name,  as  the  company  might  have  had  if  the  order  had  not  been  mada 
The  liability  of  the  directors  for  loss  resulting  from  their  unauthorised 
acts,  is  no  part  of  the  estate  and  effects  of  the  Company.  The  Company, 
as  a  Company,  could  not  sue  to  recover  dividends  in  respect  of  an 
improper  payment,  which  might  prejudice  some  of  its  members  and 
benefit  others.  The  Plaintiff,  as  representing  the  Company,  can  only 
sue  for  that  which  is  an  injury  common  to  all  its  members :  Ernest  v, 
Weiss  (r). 

In  point  of  fact,  dividends  were  not  paid  out  of  capital,  but  out  of 
profits  earned.  The  gold  had  been  obtained  when  the  dividends  were 
declared,  although  the  proceeds  had  not  been  actually  placed  to  the 
credit  of  the  Company.  The  bank  account  out  of  which  dividends  were 
paid  was,  at  no  time,  overdrawn  to  any  material  extent.  Admitting 
that  shareholders  would  have  a  right  to  an  inquiry  in  respect  of  these 

(q)    L.  R.,  4  Chy.,  476.  (r)    82  L.  J.,  Chy.,  113, 
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dirideodB  (which,  is  not  clear  upoa  the  erideitce)  the  eDquiTy  could  only        1B70. 

be  proeecuted  with  the  view  of  adjusting  the  equities  of  the  ehareholders  Bebtisb 

unongst  themoelree,  no  such  adjuetmeiit  can  be  made  at  the  instmice  of  ^.^■ 
the  official  agent. 

The  bill  seeks  to  enforce  payment  of  calls  through  this  Court  by 
ft  different  proceas  from  that  wiiich  the  Act  provides.  Members  of  the 
company  are  subject  to  a  limited  statutory  liability,  which  the  suit 
seeks  to  extend,  for  payment  of  calls  can  be  sought  on  no  other  grounds 
than  on  that  of  the  Defendants  holding  sharee  in  the  company. 

The  niit  is  in  substance  Sear»  suit,  and  he  has  contracted  not  to  sue ; 
nnder  these  circumstances  it  should  not  bo  allowed  to  proceed :  Bobton 
V,  Dodd*  («).  The  Defendants  should  not  be  left  to  their  remedy  by 
action  for  damages  when  no  ground  is  shewn  on  which  hia  breach  of 
toveuant  can  be  defended. 

Ur.  T.  q'Bm^K  for  the  Defendant,  J'.  X.  Fenton  (the  manager).— The 
chaises  of  misappropriation  and  actual  fraud  have  not  been  sustained, 
■nd  relief  cannot  be  granted  upon  them  on  the  ground  that  the  acts 
objected  to  were  contrary  to  the  rulea  of  the  Company.  There  is  no 
evidence  of  any  act  by  which  any  one  member  of  the  company  profited 
at  the  expense  of  the  others.  All  that  was  done,  regularly  or  irregu- 
larly, was  for  the  benefit  of  the  Company,  which  might  deal  as  it  liked 
with  its  own.  The  representative  of  the  Company  cannot  complain 
if  the  Company  has  destroyed  its  assets  to  put  them  out  of  the  reach 
of  a  creditor.  As  to  the  sales  of  land  which  are  impeached,  the  Plain- 
tiff must  either  accept  the  sale,  or  set  it  aside.  He  cannot  have  an 
enquiry  as  to  value,  except  for  this  purpose.  The  Defendant  cannot  be 
compelled  to  buy  land  at  one  price  which  he  had  only  contracted  to 
buy  for  another. 

Mr.  J.  W.  Stephen  in  reply. 


(>)    L.  R,  S  Eq.,  801. 
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1870.       Me.  Justice  Moleswobth: — 

This  suit  is  by  Mr.  ReeveSy  the  official  agent  appointed  under  tlie 
Act  228,  to  wind  up  the  Webster-street  Freehold  Gold-Mining  Com- 
pany, against  Messrs.  Oroyle,  Bade,  Mitchell^  Ditchburn,  Hunty  TarUy 
and  Alexander  JFenton,  directors,  and  Mr.  John  Larkey  Fenton,  legal 
manager  of  that  company,  imputing  various  misconducts  to  them. 

The  first  question  which  I  have  to  consider  is,  the  class  of  suits  which 
such  an  official  agent  may  institute.  The  Act,  No.  228,  section  27, 
merely  authorised  him  to  collect  debts  and  to  sell  or  dispose  of  all  the 
assets  owing  and  belonging  to  such  company ;  but  the  Act  324,  section 
6,  enacts  that  "  all  the  estate  and  effects  of  a  company  shall  be  vested  in 
the  official  agent,  to  be  by  him  dealt  with  and  disposed  of  according  to 
law,  and  the  said  official  agent  shall  have  the  like  remedy  to  recover  the 
said  estate  and  effects  of  the  company  in  his  own  name,  as  the  company 
might  have  had  if  the  order  to  windj  up  had  not  been  made.*'  Such 
Companies  and  their  individual  members  are  distinct,  unlike  partners, 
and  it  is  not  disputed  that  the  official  agent  may  sue  officers  of  such 
a  Company  for  definite  debts,  and  may  proceed  in  equity  for  accounts 
against  them  where  the  Company  might  have  done  so.  I  think  the 
words,  "  estate  and  effects,"  should  be  held  to  include  not  merely  debts 
and  chattel  property,  but  liabilities  to  a  Company,  valuable  to  it  even 
though  of  the  character  of  unliquidated  damages.  This  construction 
has  been  put  upon  such  words  in  the  English  Bankruptcy  Acts: 
Wriffht  V.  Fairfield  (t),  Oihson  v.  Oarruthers  (v),  Hancock  v,  Caffyn  (w), 
JPorter  v.  VorUy  {a),  Wetherell  r.  Julius  (y),  Beckham  v.  Drake  (z). 
It  has  been  argued  that  the  Company  is  not  discharged  by  the  winding- 
up  order,  retains  its  existence,  and  may  sue.  I  think  the  word  "  wind-up" 
imports  the  termination  of  all  vital  powers :  Turquand  v.  Marshall  (a). 
The  obvious  policy  of  the  Acts  should  be  to  transfer  every  valuable 
right  of  the  Company.  But  the  Acts  give  the  official  agent  power  to 
bring  such  suits  or  actions  only  as  the  Company  in  its  corporate  charac- 
ter might  have  brought.  The  official  agent  has  nothing  to  do  with 
rights  of  members  between  themselves,  except  as  to  adjusting  subsequent 
contributions.  The  injuries  for  which  he  can  proceed  are  those  affecting 
all  members,  according  to  their  number  of  shares:  Turquand  v. 
Marshall  (a), 

(t)  2B.  &Ad.,727.  (y)  10  C.  B.,  267. 

(»)  8M.&W.,  321.  («)  2  H.  L.,  Cas.,  679. 

(w)  1  M.  &  Scott,  521.  (a)  L.  R.,  6  £q.,  112. 

(x)  9Bmg.,93. 
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The  deed  of  association  of  the  Company,  October  26,  18G7,  prefaces 
its  terms  of  partnership  by  a  covenant  of  all  its  members,  each  with 
other,  not  with  the  Company  or  any  trustee  representing  it.     Its  36th 
clause  provides  that  the  directors  may  declare  dividends,  not  out  of 
capital  or  out  of  advances  or  overdrafts.     The  directors  of  this  Company 
did  declare  a  series  of  five  dividends  between  February  5  and  April  3, 
1868 — in  all  £4  los.  a  share — (during  which  time  their  account  with 
their  bank  was  overdrawn)  which  the  Plaintiff  insists  also  were  in  some 
degree  not  out  of  profits,  but  encroached  upon  capital,  and  the  bill  seeks 
to  compel  them  to  refund  such  dividends  without  deduction.     In  argu- 
ment, the  Plaintiff's  counsel  has  restricted  this  to  the  encroachment 
upon  capital     At  the  hearing  of  a  demurrer  before  me,  I  allowed  it  as  to 
want  of  parties — the  shareholders  who  received  dividends.     The  full 
Court,  on  appeal,  differed  from  me  as  to  this,  apparently  on  the  ground 
of  the  difficulty  the  Plaintiff  would  have  in  making  so  many  parties,  but 
I  do  not  collect  from  its  judgment  any  opinion  as  to  the  equity  itself. 
There  is   some  confusion  and  difficulty  in  determining  the  facts  of 
encroachment  and  overdraft,  from  the  circumstances  of  gold  having  been 
lodged  with  the  bank  before,  and  not  being  credited  until  after  it  was 
smelted ;  and  the  bank  separating  from  the  general  account,  money 
appropriated  to  dividends  before  actual  payment  of  them  ;  but,  on  the 
whole,  I  am  inclined  to  think  (and  if  the  fact  were  important,  would 
have  material  at  all  events  for  inquiry)  that  the  directors  did,  to  some, 
not  an  aggravated  extent,  violate  the  36th  clause.     It  might  be  argued 
that  the  conduct  of  the  Company  condoned  this.     It  might  be  further 
argued  that  the  failure  of  the  Company  was  attributable  to  other  causes  ; 
and,  also,  that  even  if  this  caused  the  failure,  the  sacrifice  of  property  by 
that  failure  was  too  remote  to  be  visited  upon  the  directors  making  the 
dividend.     But  in  my  view  the  Plaintiff  has  no  remedy  on  the  ground 
of  violation  of  the  36th  Rule  against  the  directors,  because  the  Company 
had  none.     The  remedy  must  rest  upon  the  deed  of  association,  which 
is  a  contract  between  individual  shareholders  ;  creditors  of  tbe  Company, 
and  the  Plaintiff  as  representing  them,  have  nothing  to  do  with  it. 
Each  Bhareholder  might,  I  think,  obtain  an  injunction  to  restrain  a 
violation  of  the  36th  Eule :  if  he  received  a  dividend  made  without  his 
knowledge  of  it,  and  was  afterwards  called  upon  to  pay  a  call  rendered 
necessary  by  the  dividend,  he  might  proceed  against  the  directors  and 
Bay—"  I  am  injured  though  I  get  a  dividend,  because  I  have  to  pay  a 
call,  which  is  to  recoup  the  dividend  and  exceed  it  per  share,  from  many 
shareholders  being  insolvent."     But  an  improper  dividend  is  no  injury 
to  a  Company  as  such — it  may  be  to  some  of  its  existing  members,  to  the 


1870. 
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1870.  ^  benefit  of  others,  and  to  incoming  members  to  the  benefit  of  outgomg : 
Turquand  v,  Marshall  (h),  not  on  this  point  affected  bj  appeal  (e) ; 
so  the  opinion  of  the  Vice-Chancellor,  Stringer^ s  Case  (d),  is  not 
affected  bj  appeal :  Ernest  v,  Weiss  (e),  I  am  not  at  all  dealing  with 
questions  of  directors  of  Companies  announcing  sham  dividends,  with 
fraudulent  intentions  to  cheat  people  into  purchasing  shares,  or  with 
their  civil  or  criminal  responsibilitiefl  for  such  acts. 

Two  of  the  Defendants,  Croi/le  and  Mitchell,  17th  April,  1868,  were 
reported  to  the  others  as  disqualified  from  not  holding  the  requisite 
number  of  shares  in  their  names,  and  two  others  appointed  in  their 
place.  Oroyle  and  Mitchell  never  attempted  to  act  afterwards,  and  one 
of  the  substitutes  did.  The  bill  controverts  the  fact  of  their  having 
then  disposed  of  shares,  insists  that  Oroyle* s  disposal  was  a  transfer  to 
a  clerk  then  in  his  employment.  But  by  the  deed  they  were  disqualified 
by  not  having  shares  in  their  names,  and  they  might  resign  (I5th  clause), 
and  what  was  done  was  equivalent  to  resignation.  Besides,  directors 
not  acting  were  exempt  from  responsibility  for  the  acts  of  others 
(clause  40).  I  have  nothing  in  this  case  to  do  with  CroyWs  responsi- 
bilities for  these  shares,  and  say  on  the  whole  that  Croyle  and  MitckeU 
have  no  responsibility  for  the  other  subjects  of  the  bill  besides  the 
dividends,  and  that  the  bill  should  be  dismissed  with  costs  as  to  them. 

The  continuing  directors  had  got  their  Company  involved  in  much 
litigation  with  Mr.  Seal  and  others  from  injuries  infiicted  upon  lands 
adjoining  their  own  property  in  mining ;  had  verdicts  against  them ; 
had  also  a  suit  for  injunction  against  them  by  Seal,  which  afterwards 
resulted  in  decrees  for  costs  and  sequestration  of  their  property — amoved 
for,  28rd  May ;  granted,  15th  June — ^and  seem  to  have  made  up  their 
minds  to  wind  up  after  their  own  fashion.  They  owed  a  debt  to  the 
National  Bank,  which  commenced  an  action  26th  May,  1868,  against 
the  Company.  The  directors  got  a  person,  not  their  ordinary  solicitor, 
to  give  a  consent  for  judgment,  execution  issued  dOth  May  (Saturday) ; 
sale  was  advertised  for  Ist  June  (Monday),  when  all  the  machinery, 
plant,  mining  claims,  and  leaseholds  of  the  Company,  were  sold  for 
£1,030,  and  the  proceeds  divided  between  the  bank  and  the  Company*8 
solicitor.  The  entire  proceeding  was  concocted  between  the  bank  and 
the  Defendants.  There  is  no  question  as  to  the  fairness  of  the  debt  to 
the  bank  and  Company's  solicitor  for  costs,  and  no  question  of  undue 

(6)    L.  R.,  6  Eq.,  112.  (d)    L.  R.,  -k  Chy.,  479  (»). 

(c)    L.  B.,  4  Chy.,  876.  (#)    32  L.  J.,  Chy.,  118. 
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preference  to  those  creditors ;  but  the  bill  alleges,  and  there  is  much  evi-  ^  ^^ 
dence  to  shew,  that  this  sale  was  at  an  underralue  £rom  the  haste  produced 
by  the  directors.  It  is  to  be  noticed  that  Seal  caused  a  cautionary  notice 
to  be  read  at  the  sale,  which  may  have  damped  it.  I  shall  make  the 
Defendants  (five  directors),  as  guilty  of  a  breach  of  duty  to  the  Company, 
responsible  for  any  loss  arising  from  the  expedition  of  the  sale,  not  &om 
SeaFs  notice. 

The  next  charge  against  the  Defendants  is  as  to  forfeiting  shares. 
On  the  6th  May  they  made  a  call,  and  on  the  27th,  28th,  and  29th, 
advertisements  were  published  of  an  intention  to  forfeit  a  number  of 
shares  for  non-payment  of  calls  ;  and  on  the  29th  the  directors  directed 
a  sale  of  forfeited  shares  by  auction  to  take  place  on  the  dOth  May. 
Shares  were  sold  at  nominal  prices,  but  the  auctioneer  stopped  upon 
hearing  of  the  seizure  by  the  sheriff  in  the  bank  suit.     The  bill  seeks 
to  make  the  Defendants  answerable  for  the  calls  on  those  forfeited 
shares.    The  answer  to  this  is,  that  the  deed,  clauses  30  and  8 1,  makes 
the  shareholders  remain  liable  notwithstanding  the  forfeiture.    The 
Defendants  are  also  charged  with  negligence  in  not  enforcing  the  calls 
-on  forfeited  shares,  but  no  definite  case  of  loss  is  proved.    The  seques- 
tration procured  by  Seal,  15th  June,  terminated  the  directors'  powers. 
This  subject  of  forfeiture  attempted  at  such  a  time  has  been  urged  as 
evidence  of  some  scheme.    I  would  say,  on  the  whole,  that  the  call 
advertisements,  <&c.,  were  simply  intended  to  raise  money,  which  was 
veiy  much  wanted,  and  that  the  proceedings  were  continued  as  a  matter 
of  routine,  without  reflection  as  to  their  expediency,  in  the  extreme 
embarrassment  of  the  Company. 

The  next  imputation  is,  that  the  Defendants  held  many  shares  in 
fictitious  names.  The  Plaintiff  has  obtained  some  information  by  the 
Defendants'  answers  as  to  the  shares  they  held.  The  subject  is  one  in 
which  each  Defendant  stands  alone,  and  this  is  not  the  Court  to  enforce 
payment  of  calls. 

On  the  1st  June  the  five  Defendants  directors  sold  all  the  freehold 
property  of  the  Company,  part  to  the  Great  Northern  Freehold  Q-old- 
Mining  Company  Segistered,  for  £525,  and  the  rest  to  the  manager  for 
£225.  The  13th  clause  of  the  deed  authorises  sales  of  landed  property 
by  meetings  of  the  Company ;  the  18th,  by  directors  conditional  upon 
confirmation  by  a  general  meeting ;  and  the  43rd,  by  directors  after  dia- 
Bolution.     I  am  not  dealing  with  the  rights  of  innocent  purchasers  from 
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1870.  directors,  but  as  between  the  CompaDy,  directors,  and  manager,  hold 
Rkeves  these  sales  voidable,  and  hold  the  five  directors  responsible  for  the  fair 
value  of  all  these  properties ;  the  Defendant,  Fenton,  manager,  subject  at 
the  option  of  the  Plaintiff  to  be  deprived  of  the  property,  and  pay  its 
clear  proceeds  since,  or  to  pay  the  full  value  thereof  at  the  time  of  the 
sale.  All  may  have  credit  for  so  much  of  the  prices  as  were  duly 
applied  in  payment  of  the  debts  of  the  Company  :  Attorney- General  v. 
Wihon  (/). 

By  the  22nd  and  35th  clauses  of  the  deed  the  funds  of  the  Company 
should  be  received  by  the  manager,  and  lodged  by  him  with  the  bankers 
of  the  Company,  and  all  ])ay  men  ts  over  a  pound  should  be  made  by  cheques 
on  the  bank,  signed  by  tlie  manager,  and  countersigned  by  at  least  one 
director.  In  defiance  of  these  rules  the  directors  let  the  manager, 
Fenton,  get  possession  of  all  the  remaining  gold,  candles,  and  other 
property  of  the  Company  besides  the  purchase  moneys ;  also,  to  retain 
various  sums  received  for  the  last  calls  with  a  direction  (1st  June)  that 
he  might  pay  all  outstanding  accounts  of  the  Company  which  he  and  the 
chairman,  Bade,  might  consider  justly  due,  so  far  as  the  funds  of  the 
Company  would  go.  From  this  time  there  are,  I  may  say,  no  accounts 
of  the  Company's  property.  Fenton,  the  manager,  lodged  its  money  in 
his  own  bank  in  his  own  name.  He  specially  directed  his  clerk  to  make 
no  entry  of  calls  received,  and  that  clerk  contradicts  him  in  evidence 
as  to  the  amount  he  did  receive.  It  had  been  usual  for  the  sluicemen 
of  the  Company  to  bring  their  gold  to  wash  before  the  manager,  and  to 
enter  and  sign  the  amount  in  the  gold  books.  The  manager  specially 
directed  that  this  should  not  be  done,  and  he  is  contradicted  by  the 
sluiceman  as  to  the  amount  of  gold  which  he  so  received.  His  book 
presents  one  item,  £620  lOs.,  on  6th  June,  "  amount  received  for  calls," 
which  he  states  to  represent  calls  and  gold,  deducting  various  debts  paid. 
I  shall  hold  the  five  directors  responsible  for  all  his  receipts  of  this  class. 

The  next  imputation  upon  the  Defendants  is  their  having  given  sums 
to  charitable  institutions,  and  complimentary  gifts  to  members.  They 
appear  to  have  been  confirmed  at  meetings. 

The  next  imputation  is  that  the  manager  used  to  receive  cheques  to 
pay  debts  which  he  kept  himself,  and  paid  the  creditors  with  smaller 
sums.  This  seem  satisfactorily  explained  by  his  having  made  advances 
to  creditors  on  the  faith  of  debts  due  to  them,  and  then  retained  the 
cheques  to  pay  advance  and  interest. 

if)  ICr.&P.,  1. 
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The  last  subject  of  complaint  to  be  considered  regards  tbe  loss  of  the 
books  and  papers  of  the  company.  Upon  the  sale  of  its  office  to  the 
Great  Northern  Freehold  Company  its  books,  &c.,  were  moved  to  FentorCs 
(the  manager's)  residence,  and  used  there  for  some  time  by  his  clerk, 
making  final  entries.  Upon  the  clerk's  discontinuance  Fenton  says 
that  his  wife  (who  has  not  been  examined),  to  clear  the  room,  sent  them 
all  loose  to  an  outhouse  behind  the  residence  of  his  brother,  the  director 
Fenton,  next  door,  from  which,  he  says,  many  were  lost.  All  vouchers 
of  use  to  him  for  his  protection  were  preserved.  The  transfer  book, 
the  share  registry,  the  cancelled  scrip  having  the  written  acceptance 
of  shares  by  transferrees,  the  block  of  the  call  receipt  book,  and  all  the 
leaves  of  tbe  last  dividend  book,  were  not  forthcoming, — all  the  docu- 
ments most  important  to  fix  the  liabilities  of  the  shareholders  for  past 
or  future  calls ;  and  the  Plaintiff  represents,  that  from  the  want  of  them 
he  cannot  enforce  the  liabilities  of  the  shareholders.  The  want  of  all 
account  of  the  last  calls  received  adds  to  this.  The  leaves  of  the 
dividend  book  were  afterwards  conveyed  by  an  unknown  hand,  to  Ihe 
solicitor  of  the  company.  "Whether  the  loss  of  the  books,  Ac,  was  a 
matter  of  design,  or  gross  negligence,  it  was  a  breach  of  duty  by  the 
manager  to  the  Company,  both  under  the  Act  228  and  the  deed  of 
association,  and  an  injury  to  the  Company.  It  was  a  breach  of  duty  by 
a  person  in  a  confidential  situation,  guilty  of  wilful  default ;  and  there- 
fore I  think  cognisable  by  a  Court  of  Equity  :  Turquand  v.  Marshall  (y). 
Bury  V.  Allen  (A).  I  shall  so  declare,  and  direct  the  master  to  inquire 
what  loss  is  likely  to  result  from  these  misconducts  of  the  manager's. 
But  I  have  no  evidence  to  fix  the  directors  with  that  loss ;  they  denied 
participation  in  it  by  their  answers,  and  were  not  bound  to  tender 
themselves  for  verbal  examination.  The  Act  228  and  the  deed  of 
association  make  the  duty  as  to  books  especially  the  manager's,  and 
the  directors  were  not  bound  particularly  to  watch  its  performance. 
The  40th  clause  of  the  deed  protects  all  from  responsibility  for  the  mis- 
conduct of  others. 


1870. 
Rebvbs 

V. 

Choyle. 


The  Defendants  have  urged  a  defence  which  I  have  now  to  notice. 
Ahout  September  4,  1868,  Seal  came  to  an  arrangement  with  the 
manager  and  six  directors  (omitting  Mitchell)  to  receive  from  them  a 
sum  of  money,  £1,100,  not  to  take  or  procure  any  proceedings  for  their 
defaults  as  manager  and  directors,  and  to  indemnify  them  from  pro- 
ceedings taken  to  the  contrary,  to  indemnify  them  from  calls,  they 
undertaking  to  assist  the  official  agent  in  collecting  calls.     Why  Seal 

is)  L.  R.  6  Eq.,  112.  (h)    1  CoL,  589. 
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departed  from  this  arrangement  does  not  appear,  but  his  solicitor  pre- 
pared and  served  this  bill  19tli  April,  I868,in  FlaintiflTs  name,  and  appears 
practically  to  cany  on  the  suit.  The  Plaintiff  hearing  of  it  required  an 
indemnity  from  Seal,  who  gave  it,  and  is  now  in  the  unpleasant 
position  of  looking  on  at  an  equity  suit  in  which  he  has  bound  himself 
to  indemnify  both  sides.  So  far  as  regards  his  relations  with  the 
Plaintiff,  it  is  like  a  large  creditor  of  a  deceased  carrying  on  pro- 
ceedings in  the  name  of  an  administrator — to  which  I  would  see  no 
objection.  There  is  more  difS^culty  as  to  this  being  a  suit  conducted  by 
Seal  contrary  to  his  contract.  But  I  think  I  must  look  to  the  rights 
and  duties  of  the  Plaintiff,  not  of  Seal  who  instigates  him.  It  is  the 
Plaintiff's  duty  to  the  creditors  of  the  company,  besides  Seal  and  the 
shareholders,  to  enforce  the  liabilities  urged  by  this  suit.  Its  results 
are  for  the  benefit  of  others  besides  Seal^  unaffected  by  his  bargains. 
The  case  is  quite  unlike  Itohson  v,  Dodds  {j),  in  which  a  solicitor  from 
malicious  motives  got  a  pauper  to  purchase  a  share  in  a  company,  and 
began  a  suit  against  the  directors  in  the  pauper's  name,  and  which  was 
summarily  stopped,  principally,  I  should  say,  on  the  score  of  maintenance. 
This  is  a  suit  for  proper  objects  by  the  proper  person,  of  unquestioned 
solvency.  If  it  is  instigated  by  Seal  contrary  to  his  contract,  he  will 
be  held  liable  for  his  breach  of  contract,  unless  he  can  find  some 
sufficient  excuse. 
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"  Declare  that  the  Defendants,  Martin  Bade,  Robert  Ditchhum,  John  JSnnij 
James  V.  Tarte^  and  Alexander  Fenton  are  liable  for  the  loss,  if  any,  arising  from 
the  hasty  manner  in  which  the  property  of  the  Webeter-street  Freehold  Gold- Mining 
Company  was  sold  by  the  sheriff,  as  in  bill  mentioned,  at  the  suit  of  the  National 
Bank,  having  regard  to  the  price  which  might  have  been  procured  at  a  properly 
delayed  sheriff's  sale,  but  excluding  loss  resulting  from  the  caution  given  to  par* 
chasers  at  the  sale,  on  behalf  of  Charles  Seal,  in  bill  mentioned.  Refer  it  to  the 
Master  to  inquire  and  report  the  amount  of  such  loss.  Declare  that  the  sales  of  the 
freehold  lands  of  the  said  company  to  the  Defendant  John  Larkey  Fenton  and  the 
Great  Northern  Freehold  Gold- Mining  Company  Registered,  in  bill  mentioned,  were 
not  warranted  by  the  partnership  deed  of  the  said  Company;  and  declare  the 
Plaintiff  entitled,  at  his  option,  either  to  avoid  the  said  sale  to  John  L,  Fenton, 
and  have  a  re-conveyance  of  the  property  sold,  and  to  receive  the  clear  rents,  issaes, 
and  profits,  including  gold,  which  the  said  J.  L.  Fenton  has  since  received  thereout, 
giving  him  credit  for  the  purchase  money  thereof,  or  to  charge  him  with  the  true 
value  of  the  said  property  at  the  time  of  the  sale.  Declare  that  the  Defendants 
Martin  Bade,  R.  Ditchburn,  J.  Hunt,  J.  V,  Tarte,  and  A,  Fenton  are  also 
responsible  for  the  undervalue,  if  any,  at  which  the  said  sales  were  effected.  Refer 
it  to  the  Master  to  take  an  account  of  the  said  undervalue  of  the  said  property  sold 
to  the  Great  Northern  Freehold  Gold- Mining  Company,  and,  if  the  Flaintift  so  elects, 
of  that  sold  to  the  said  J,  L.  Fenton,  or  if  the  Plaintiff  so  elects,  to  take  an  account 
of  the  clear  rents,  issues,  and  profits,  including  gold,  which  the  said  J,  L.  Fenton 
has  unce  received.     Declare  that  the  said  Defendants  Martin  Bade,  R.  Ditchhum, 

(J)   L.  R.,  8  Eq.,  301. 
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•To**  Htin^,  Jl  F;  Tarte,  and  A.  Fenton  are  responsible  for  the  prices  of  tbe  said 
freehold  land,  tbe  prices  of  all  goods  of  the  company  sold  to  the  said  J.  L.  FetUon, 
and  the  stores  of  the  Company  which  came  to  his  hands  on  or  after  the  Ist  day  of 
June,  1868,  the  calls  payable  to  the  company  received  by  him  on  or  after  that  date, 
and  the  gold  of  the  Company  received  by  him  on  or  after  that  date,  having  credit 
against  their  responsibility  for  so  much  of  the  said  sums  as  the  said  J,  JU.  Fenton 
duly  applied  in  payment  of  the  debts  oi  expenses  of  the  said  Company ;  and  direct 
the  Master,  in  taking  the  accounts  hereinafter  directed  against  the  said  J.  L.  Fenton, 
to  distingnish  the  above  items  as  to  the  directors'  responsibility,  and  strike  a  separate 
balance  on  account  thereof.  Declare  that  the  said  Defendant,  J.  L.  Fenton, 
is  responsible  to  the  Plaintiff  for  all  loss  which  has  resulted  or  may  result  to  the 
Plaintiff  as  official  agent  of  the  said  Company  in  recovering  calls  or  contributions 
from  the  shareholders  thereof,  by  reason  of  want  of  information  or  loss  of  evidence 
arising  from  his  not  having  the  transfer  book,  the  share  registry,  the  cancelled  scrip, 
and  the  block  of  the  call  receipt  book  of  the  said  Company',  or  any  of  them,  and  also 
from  the  said  J.  L,  Fenton  not  lurnishing  him  with  proper  accounts  of  the  calls 
received  by  him.  Refer  it  to  the  Master  to  take  an>  account  of  aU  receipts  and 
payments  of  the  said  J,  L,  Fenton  as  the  manager  for  or  on  account  of  the 
■ud  Company,  and  of  the  several  charges  against  and  allowances  to  him  hereinbefore 
directed,  giving  all  just  credits  and  allowances,  and  to  strike  a  balance  between  him 
and  the  Plaintiff  as  official  agent  representing  the  said  Company.  Dismiss  the  bill 
with  costs  as  against  the  Defendants  James  Croyle  and  E.  8.  Mitchell.  Refer 
to  Master  to  tax.     Reserve  further  directions,  and  costs.    Liberty  to  apply." 


Prom  this  judgment  the  Plaintiff  appealed  to  the  full  Court  (k). 
Mr.  J.  W,  Stephen  and  Mr.  Holroyd  for  the  Plaintiff  Appellants. 
Mr.  Bunny  and  Mr.  Webb  for  the  Defendants,  Oroyle  and  JSHtckelL 


The  other  Defendants  did  not  appear. 


1870. 
Rbbtbs 

V. 

Cboylb. 


Our.  adv.  vult. 


The  Chisf  JtrsTioE: — 

Suit  by  the  official  liquidator  of  the  Webster- street  Gold-Mining 
Company  against  the  directors,  seven  in  number,  charging  various 
breaches  of  trust,  acts  in  opposition  to  the  provisions  of  the  deed  of 
settlement,  misappropriation  of  the  assets  and  property  of  the  Company, 
detraction  of  the  books  of  the  Company,  and  other  acts  amounting  to 
fraud  in  equity. 


1871. 
March  22. 


Two  of  these  directors  had  transferred  the  shares  necessary  to  qualify 
tbem  as  directors,  and  two  perdons  had  been  appointed  in  their  stead. 

{k)    StaweU,  C.  J.,  Barry,  J.,  WilUame,  J. 
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1871.  Although  this  may  not  have  been  done  in  compliance  with  the  deed  of 
Reey£8  settlement,  yet  the  acts  of  these  two  directors  were  treated  by  the 
Cbotlb       others  as  equivalent  to  a  resignation. 

The  suit  therefore  must  be  considered  as  regards  these  two,  distinct 
from  the  remaining  five.  As  to  the  two  it  is  necessary  to  decide — first, 
whether  they  had  been  guilty  of  any  conduct  for  which  thej  could 
be  sued  by  the  official  liquidator ;  and  next,  whether  this  alleged 
resignation  is  sufficient  to  protect  them  from  responsibility  for  what 
subsequently  took  place.  The  primary  Judge  was  of  opinion  that  no 
act  of  theirs  before  the  resignation  had  rendered  them  in  any  way 
answerable,  and  dismissed  the  bill  with  costs  as  to  them  ;  but  directed 
accounts  as  regards  the  others,  and  gave  certain  special  directions 
necessary  under  the  peculiar  circumstances  of  the  case.  Against  that 
decision  the  Plaintiff*  appealed.  On  the  appeal  only  these  two  directors 
appeared.  The  others  allowed  the  proceedings  to  go  by  default ;  and  it 
was  intimated  to  us  that  the  Plaintiff*  was  comparatively  indifferent  with 
regard  to  the  decree  as  to  the  other  &\e,  the  principal  object  of  the 
suit  being  to  render  these  two  liable. 

The  only  act  charged  against  them  before  the  alleged  resignation,  is 
the  payment  of  dividends  out  of  capital.  It  is  not  charged  that  this 
was  done  with  any  fraudulent  object ;  it  is  merely  alleged  to  be  in 
violation  of  the  terms  of  the  deed  of  settlement.  The  facts  may  be 
briefly  stated.  An  arrangement  had  been  made  with  the  bank  for  an 
overdraft.  To  meet  it  the  proceeds  of  the  mine  were  paid  in  from  time 
to  time,  and  in  anticipation  of  those  proceeds  dividends  were  declared. 
Four  were  paid  and  duly  met  by  the  yield  of  the  mine.  A  fifth  was 
also  paid  in  anticipation  of  the  proceeds  j  but  the  yield  suddenly  fell 
off*,  and  the  mine,  so  to  speak,  collapsed.  There  was  an  insufficient 
amount  of  gold  to  pay  this  last.  The  overdraft  was  very  small,  as 
shewn  by  the  fact  that  the  interest  on  the  whole  was  only  £80,  and 
the  overdraft  itself  was  ultimately  paid. 

The  Court,  before  the  primary  Judge,  held  that  there  may  have  been 
possibly  facts  shewing  a  subject  for  inquiry  ;  but  that,  at  the  utmost, 
they  had  only  done  what  most  men  of  business  do,  namely  anticipate 
profits,  and  the  profits  fell  short  of  their  anticipation.  It  is  not 
apparently  such  a  misappropriation  of  assets  as  to  allow  the  official 
liquidator  to  sue.  It  is  urged  that  he  sues  for  creditors,  and  that 
they  stand  in  a  higher  position  thau  shareholders.     That  may  be  so  to 
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some  extent;  but  still  he  sues  for  assets,  not  for  breaches  of  trust ;  for        1871. 
creditors,  not  for  shareholders.     There  may  be  breaches  of  trust  which       Rkefes 
amount  to  misappropriation  of  assets  so  as  to  entitle  the  ofEcial  liquidator  '^• 

to  sue ;  but  there  are  many  which  do  not  reach  that  point,  and  for  which 
the  liquidator  could  not  sue.  That  was  apparently  the  view  taken  by 
the  Court  before  the  primary  Judge,  and  we  venture  to  think  it  is  the 
correct  view.  Every  misappropriation  may  be  a  breach  of  trust,  but 
every  breach  of  trust  is  not  necessarily  a  misappropriation;  and 
although  acts  of  directors  may  be  impugned  by  the  official  liquidator 
who  sues  for  creditors,  and  in  that  respect  he  may  be  said  to  be  in  a 
higher  position  than  if  he  sued  for  shareholders;  yet  the  acts  of 
which  he  can  complain  must  practically  amount  to  a  disposition  of 
the  capital  or  property  of  the  Company  in  such  a  way  that  the  direc- 
tors are  properly  charged,  and  are  unable  to  discharge  themselves. 

The  observations  of  both  the  Lords  Justices  in  Stringer^a  Case  (J) 
seem  applicable  to  the  facts  of  this.  That  was  one  of  payment  of 
dividends  out  of  capital,  but  it  was  there  contended  that  it  was  done 
with  intent  to  defraud  the  Company.  Lord  Justice  Selwyn  says — "  If 
indeed  it  could  be  shewn  that  the  estimate  had  been  made  in  a 
fraudulent  way  with  any  intention  or  purpose  of  deceiving  any 
one,  or  that  in  point  of  fact,  any  one  was  deceived  by  it,  very  different 
considerations  would  arise.  I  have  already  shewn  that  no  fraud  was 
intended  or  attempted  against  either  the  shareholders  or  the  public, 
or  the  creditors  of  the  Company.  If  we  were  to  lay  down  as  a 
rule  that  there  must  be  actually  cash  in  hand,  or  at  the  bankers  of 
the  company  to  the  full  amount  of  the  dividend  declared,  we  should  be 
laying  down  a  rule  which,  in  my  judgment,  would  be  inconsistent  with 
what  I  understand  and  believe  to  be  the  custom  of  all  companies  of  this 
description,  and  also  inconsistent  with  all  mercantile  usage ;.  and  we 
should  be  laying  down  a  rule  which  would  open  the  door  to  litigation, 
because  there  are  very  few  dividends  which  would  not  be  open  to 
more  or  less  question  if  such  a  rule  as  that  were  laid  down."  Now 
prefacing^  as  the  Lord  Justice  there  does,  by  saying  that  no  fraud  was 
intended,  these  observations,  in  substance,  represent  the  case  as  made 
against  these  two  directors ;  and  the  conclusion  arrived  at  is  a  guide 
to  us.  "We  think,  therefore,  that  the  decision  already  pronounced 
is  correct,  and  we  fully  concur  in  the  argument  by  which  that  decision 
has  been  supported. 

(f)    L.  R.,  4  Chy.,  487. 
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The  next  qnestion  is  whether  these  two  directors  have  resigned, 
or  done  that  which  ought  to  be  now  regarded  as  equivalent  thereto. 
The  Company  was  what  is  termed  a  going  company  ;  it  was  not  being 
wound-up.  It  possessed  what  had  been  a  very  successful  mine ;  large 
yields  had  been  obtained ;  and  although  it  was  not  then  so  profitable 
there  was  nothing  to  shew  that  similar  yields  might  not  be  obtained 
again.  These  two  Defendants  wished  to  leave  the  directory,  and 
instead  of  pursuing  a  more  formal  course,  they  transferred  their 
shares,  obviously  with  the  intention  of  ceasing  to  be  directors.  There 
was  then  no  suit,  nor  was  litigation  even  contemplated.  Their  brother 
directors  accepted  this  act  as  a  resignation,  and  appointed  informally, 
apparently,  other  persons  to  fill  their  places.  They  attended  no  meet- 
ing after,  and  to  hold  them  responsible  now  to  the  public  for  the  acts 
of  their  co-directors  would  not,  in  our  opinion,  be  justifiable. 


As  to  the  other  directors  there  are  various  acts  about  which  there  is 
no  doubt,  and  which  make  them  responsible.  The  directions  given  are 
only  to  carry  out  the  decree  as  to  their  responsibility.  It  is  said  that 
those  directions  are  hedged  in  with  formalities  which  render  the  decree 
practically  unworkable.  We  cannot  concur  in  that  view.  The  usual 
account  is  directed,  and  the  PlaintiflT  is  afforded  the  option,  where 
property  has  been  sold,  to  allege  that  it  sold  for  an  undervalue,  aud  to 
claim  its  full  value,  or  to  follow  the  property  itself.  This  necessarily 
entails  a  minuteness  of  detail  in  the  decree.  We  think  the  appeal 
should  be  dismissed  with  costs  as  regards  the  two  directors,  who  are 
substantially  the  Bespondents  in  the  case.  No  costs  as  to  the  others 
who  did  not  appear,  and  against  whom  the  decree  was  properly  made. 


Solicitors:  Scdgefield  Sf  Allport  for  Ellis  Sf  Watson — Randall, 
Mitchell  <J-  Doward — McGregor ,  Ramsay  Sf  Brake  for  JETardtf,  Dotcard 
Sf  Madden, 
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BEEW  V.  JONES.  1871. 

^racUee^SuU  insHiuied  without  Plaintiff's  authority — Town  and  country  solicitor —      April  27. 

Ayent—Costa.  ^^  ^^• 

The  name  of  S.  was  used  as  Plaintiff  in  a  suit  without  his  authority.  O.  2>.,  a 
solicitor  practising  at  Wangaratta,  was  named  in  the  bill  as  the  Plaintiff's  solici- 
tor, bnt  the  writ  was  issued  by  H,,  a  solicitor  practising  in  Melbourne,  describing 
himself  as  agent  of  O.  D.  8.  moved  to  strike  his  name  out  of  the  bill,  and  to 
make  S,  liable  for  costs  of  the  motion  and  taxed  costs  ordered  to  be  paid  by  8, 
Motion  refused  with  costs  as  to  JT.,  but  granted  as  to  striking  out  name  without 
costs. 

VyN  motion  in  this  suit  to  dismiBs  the  bill  for  want  of  prosecution, 
an  order  was  made,  27th  October,  1870,  allowing  ,the  Plaintiffs  to  pro- 
ceed, and  directing  the  taxation  of  Defendants'  costs  of  the  motion 
and  payment  thereof  by  the  Plaintiffs.  The  costs  were  taxed  at 
£14  14*.  \0i[^  and  the  Plaintiff  Shaw  was  served  with  copy  order  and 
certificate.  Shaw  had  given  no  authority  to  institute  the  suit,  and  was 
in  no  way  interested  in  it,  and  until  served  was  not  aware  that  his 
name  had  been  used  as  a  Plaintiff.  Shaw  now  moved  on  affidavit  of 
the  above  facts,  on  notice  to  the  Defendants  and  to  John  Hopkins 
(described  as  Plaintiffs'  solicitor  or  agent),  that  Shaw's  name  should  be 
Btnick  out  of  the  bill,  and  that  Hopkins  should  pay  the  costs  of  the 
29pHcation  and  the  £14  14«.  lOd,  ordered  to  be  paid  by  the  Plaintiffs. 
The  bill  purported  to  be  by  the  Plaintiffs,  by  Herbert  Eyre  G* Donnelly 
their  solicitor,  but  was  endorsed  as  follows : — "  This  Writ  was  issued 
by  John  Hopkins,  of  Market  Buildings,  CollinS'Street  west,  Melbourne, 
M  agent  for  Herbert  Eyre  G*Donnell,  of  Wangaratta,  in  the  colony  of 
Victoria,  solicitor  for  George  Brew  and  Mary  Anne  his  wife,  and  Henry 
Steel  Shaw.''  Hopkins  made  an  affidavit  stating  that  the  bill  was  not 
drawn  under  his  instructions,  but  under  instructions  sent  direct  to 
counsel  by  O'Donnell;  that  he  issued  the  bill  as  agent  only,  and  had 
never  acted  in  the  suit  otherwise  than  as  agent ;  and  that  he  had  no 
money  or  funds  of  O'Donnell  in  his  possession  or  control. 

Mr.  a^Beekett  for  the  motion. — The  application  to  strike  out  the 
Flamtiff's  name  from  the  proceedings  is  the  proper  course  where  it 
hfl  been  used  without  authority:  Dan.  Oh.  Prac.,  4th  ed.,  p.  290. 
Tlie  person  whose  name  has  been  improperly  used  is  entitled  to 
an  indemnity,  and  to  obtain  it  from  the  agent.  The  town  agent 
u  responsible  for  irregular  or  scandalous  proceedings :   Borough  of 

▼.  1.     TOL.  n. — ^EQ.  !• 
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Itiuthin  V,  Adams  (m),  Ua parte  Wake^  Be  Booth  (n).  The  issue  of 
the  writ  caused  the  injury  to  the  applicant,  and  that  was  the  act  of 
Hopkins,  for  which  he  is  responsible.  One  of  two  innocent  persons 
must  suffer,  and  Hopkins  assumed  his  principalis  authority  to  institute 
the  suit  at  his  own  risk.  Shaw  has  no  means  of  reaching  O'DoMiell, 
but  Hopkins  has ;  or  if  he  has  not  it  is  his  own  fault.  The  town 
agent,  not  the  country  solicitor,  is  in  practice  the  only  person  recog- 
nised in  proceedings  in  the  suit. 

Mr.  Lawes  for  Mr.  Hopkins, — The  authorities  cited  are  inapplicable, 
as  there  is  here  no  such  distinction  as  exists  in  England  between  town 
and  country  splicitors.  Here  there  can  only  be  one  solicitor  for  the 
party.  O'Donnell  is  the  only  person  who  is  mentioned  as  solicitor. 
All  that  Hopkins  did,  he  did  ostensibly  and  in  fact,  as  agent.  The 
principal  is  liable,  and  the  application  should  have  been  against  him 
alone. 

Mr.  Holroyd  for  the  Defendants. — The  Defendants  are  not  respon- 
sible for  the  imauthorised  institution  of  the  suit,  and  are  entitled  to 
their  costs  of  appearance  on  the  motion. 

Mr.  a^ Beckett  in  reply. 

Owr.  adv,  vuU, 


May  11.      Mb.  Justice  Moleswobth  : — 

(Afler  stating  the  fsMsts,  His  Honor  proceeded) — ^Two  cases  were  relied 
upon  as  authorities  for  making  the  agent  responsible  for  costs,  but 
both  are  distinguishable.  In  The  Borough  of  Ruthin  v.  Adams  (m),  the 
non-existence  of  the  corporation  in  whose  name  the  suit  was  instituted 
was  a  fact  as  much  within  the  knowledge  or  the  town  agent,  as  of  the 
country  solicitor.  In  Ex  parte  Wake  (n),  the  town  agent  was  specially 
amenable  to  the  jurisdiction  of  the  Court ;  the  country  solicitor  could 
not  practise  in  it,  and  the  agent  was  made  answerable  for  a  scandalous 
affidavit.  In  this  case  Mr.  Hopkins  had  no  reason  to  suppose  that  his 
principal  was  unauthorised,  and  he  acted  in  the  matter  as  a  derk 
might  have  done,  carrying  out  instructions  which  "were  presumably 
proper.  He  never  purported  to  act  on  his  own  responsibility.  The 
(m)  7  Sim.,  345.  (n)    3  D.  &  C,  246. 
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responsibility  rested  with  the  country  solicitor,  and  cannot  be  fixed  1871. 
upon  Mr.  Hophinst  As  to  him  the  motion  will  be  refused,  with  costs ;  Bbbw 
the  motion  is  granted  against  the  Defendants,  without  costs. 


V, 

Joirss. 


Mr.  Holrayd  for  the  Defendants. — ^No  tender  was  made  of  any  sum 
to  enable  the  Defendants  to  take  advice  as  to  whether  they  should 
appear  or  not.  They  are  therefore  entitled  to  their  costs  of  appear- 
ance :  Wood  V,  Boucher  (p) . 

His  Honob  declined  to  vary  the  order. 

Solicitors :  Xlmgender,  Oharsley  Sf  Liddle — HopJcvM — Hedderwick, 

(o)    L.  R.,  6  Cby.,  77. 


WATSON  V,  KYTE  Ex  paete  PATEICK  HANNA.  1870. 

Anetiee  in  JEquiiy — Assignment  by  Plaintiff  after  decree,  of  amount  due  under  decree    J^^cember  6. 

—•Motion  by  aaeiffnee  for  conduct  of  cause,  .rZ< 

W.  being  entitled  in  a  suit  in  which  he  was  Plaintiff  to  an  account  and  pay-  ^gbruarv  1. 
ment  of  what  might  be  foond  due  from  his  wife's  estate,  assigned  his  debt  for  J£au  2, 15. 
Talue  to  Q.,  and  appointed  (7.  his  attorney  to  prosecute  the  suit,  with  power  of 
substitution.  G,  assigned  for  value  to  M.,  and  appointed  H.  the  substituted 
attorney  of  W,  Pending  the  taking  of  the  account  under  the  decree,  W.  de- 
clined to  prosecute  the  suit  or  to  attend  a  warrant  for  his  cross-examination  in 
the  Master's  office.  S.  then  moved,  on  notice  to  W.  and  the  Defendants,  for 
conduct  of  the  suit  and  an  order  on  the  Plaintiff  to  attend  in  the  Master's  office. 
W.  did  not  appear,  but  the  Defendants  opposed  the  application. 

Seld,  per  Molesworth,  J.,  that  the  motion  was  irregular,  and  that  the  assignee's 
rights  could  only  be  enforced  by  a  new  bill. 

Held,  by  the  fall  Court  on  appeal,  that  in  the  absence  of  precedent,  and  upon 
a  mere  matter  of  practice,  the  discretion  of  the  primary  judge  would  not  be 
reversed  on  appeal,  and  appeal  dismissed  with  costs.  But  Semble,  that  the  appli- 
cation might  have  been  properly  granted  by  the  primary  judge. 

vOSIf  WATSON  instituted  a  snit  against  Xyte  and  others,  trustees 
and  execQtors  of  his  late  wife's  settlement  and  will,  to  obtain  payment 
of  moneys  alleged  to  be  due  to  him  irom  her  separate  estate  for  ad- 
▼Mices  by  him.  By  deed  of  4th  November,  1867,  the  Plaintiff  assigned 
to  Huyk  Gla98y  for  valuable  consideration,  the  debt  due  from  his  wife's 
estate,  and  constituted  Glass  his  attorney  for  prosecuting  the  suit,  with 
power  to  substitute ;  and  by  deed  of  10th  May,  1869,  Hugh  Glass 
isngned  the  debt  to  Fatrick  Hanna,  as  attorney  to  prosecute  the  suit. 

v2 
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1870.  By  decree  of  19th  May,  1868,  it  was  referred  to  the  Master  to  take  an 
account  of  what  was  due  to  the  FlaintifT.  Accounts  were  proceeded 
with  in  the  Master's  office,  but  before  any  amount  had  been  ascer- 
tained to  be  due,  the  Plaintiff  ceased  to  prosecute  the  suit,  and  failed 
to  attend  a  warrant  which  had  been  taken  out  by  the  Defendants  for 
his  cross-examination  on  the  14th  September,  1870.  Under  these  cir- 
cumstances Hafma*9  solicitors  requested  the  Defendants  to  issue  another 
warrant  for  the  Plaintiffs  attendance,  which  they  declined  to  do.  Hanna 
then  moved,  on  notice  to  the  Plaintiff  and  Defendants,  that  he  might 
have  the  conduct  of  the  suit  instead  of  the  Plaintiff,  and  that  the  Plaintiff 
might  be  ordered  to  attend  before  the  Master  for  cross-examination. 

Mr.  JBLolroyd  for  the  motion. — Topping  v,  Searson  (p)  is  an  authority 
for  the  present  application.  The  applicant  is  entitled  to  intervene 
either  as  assignee  of  the  debt  due  to  Watson,  or  as  Watson^s  attorney 
under  an  irrevocable  authority.  The  question  of  notice  to  the  De- 
fendants is  immaterial,  as  they  do  not  assert  that  they  have  made  any 
settlement  with  the  Plaintiff. 

Mr.  Lawes  for  the  Defendants. — ^The  motion  is  irregular.  If  the 
-applicant  has  any  rights  against  the  Defendants,  thej  should  be  enforced 
by  an  independent  suit:  Crofts  v.  Mitchell  (^),  Feniland  v.  Quarring- 
ton  (r),  Solomon  v.  Solomon  (s),  Foster  v.  Deacon  (t).  The  applicant  is 
not  the  assignee  of  a  chose  in  action,  but  of  a  right  to  an  account  in 
which  nothing  may  be  found  due.  An  order  cannot  be  obtained  as  on 
the  Plaintiff's  behalf  against  himself.  If  an  order  were  made  for  the 
Plaintiff's  attendance,  it  could  not  be  enforced. 

The  Plaintiff  did  not  appear. 

Mr.  Holroyd  in  reply. — The  Defendants  are  merely  formal  parties  to 
the  motion,  which  should  be  granted  as  of  course,  the  Plaintiff  not 
appearing. 

Owr,  adv.  wU. 


i 


p)    2H.  &M.,  205.  (t)    13  Sim.,  516. 

q)    6  1.  E.  R.,  373.  (f)    6  Mad.,  59. 

(r)    SMyL&C.,249. 
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Mb.  Justice  Molbswoeth: —  1871. 

Watson 
This  is  a  suit  hj  Mr.  Watson  to  enforce  a  claim  against  the  separate       ^• 

estate  of  his  deceased  wife.    In  November,  1867,  Watson  sold  his  claim   February  i. 

to  Hftffh  Glass  for  £1,263  10s.,  giving  a  power  of  attorney  to  prosecute 

the  suit.    On  4th  February,  1868, 1  dismissed  the  bill,  but  in  May,  1868, 

the  full  Court  reversed  that  decision,  and  directed  accounts.     On  10th 

May,  1869,  Glctss  assigned  his  interest  to  Patrick  Hanna  for  £2,700,  and 

made  him  his  substitute.     The  same  solicitor  acted  for  Watson,  Glass, 

and  Hanna.     None  of  the  Defendants  knew  of  the  assignment.     The 

accounts  were  being  taken  in  the  Master's  office.    Watson  was  examined, 

but  he  afterwards  reused  to  attend  for  further  examination,  stating 

tJut  he  had  settled  with  the  Defendants. 

This  is  a  motion  that  Hanna  should  have  the  conduct  of  the  suit,  and 
that  the  Plaintiff  should  be  ordered  to  attend  for  examination.  The 
original  principle  on  which  such  motions  are  made  is  stated  in  Mitford 
on  Pleading,  p.  79.  If  a  plaintiff  suing  in  his  own  right  is  deprived  of 
hia  whole  interest  by  an  event  subsequent  to  the  institution  of  the 
suit,  as  in  case  the  plaintiff  assigns  his  whole  interest  to  another,  the 
plaintiff  being  no  longer  able  to  proceed  for  want  of  interest,  and  his 
assignees  claiming  by  a  title  which  may  be  litigated,  the  benefit  of  the 
proceeding  cannot  be  obtained  by  a  supplemental  bill,  but  must  be 
Bought  by  an  original  bill  in  the  nature  of  a  supplemental  bill.  This  is 
an  attempt  to  enforce  Bpecific  performance  of  a  right,  more  or  less 
questionable,  of  a  second  assignee.  If  this  system  were  to  be  allowed, 
it  would  be  virtually  enforcing  by  motion  specific  performance  of  an 
aaaignment  by  the  Plaintiff.  Pen f land  v.  Quarrington  (v).  Crofts  v. 
Miiehell  {w),  lapping  v.  Sear  sou  (x),  arc  against  such  applications.  It 
would  be  difficult  also  to  ascertain  who  was  liable  for  costs.  A  person 
might  carry  on  litigation  in  the  name  of  another,  who  might  be  a 
pauper,  without  subjecting  himself  to  any  liability  for  costs.  No  case 
can  be  shown  in  which,  as  between  the  applicant  and  defendant,  such 
motions  have  been  granted.     1  shall  refuse  the  application  with  costs. 


From  this  judgment  the  applicant  appealed  to  the  full  Court  (y).  May  2. 

(«)   3  Myl.  &  C,  249.  (y)   Coram,  Stawell,  C.  J.,  Barry,  J., 

(»)  6  I.  E.  R.,  373.  Williama,  J. 

(«)   2H.&M.,  205. 
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1871.  Mr.  Holroyd  for  the  Appellant. 

Watsoh 

^'  Mr.  Lowes  for  the  BeBpondent 

The  Plaintiff  did  not  appear. 

Cur,  adv.  vuli. 


May  16.     The  CniEt  Justice: — 

A  motion  had  been  made  to  allow  the  applicant,  who  was  the  sub- 
assignee  of  the  subject  matter  of  the  suit,  to  have  the  carriage  of  the 
cause;  and  also  to  have  the  Plaintiff  himself  directed  to  attend  at  the 
Master's  office  and  subject  himself  to  cross-examination  hj  the  Defen- 
dants. The  case  is  somewhat  singular.  The  Plaintiff,  affcer  the  institu- 
tion of  the  suit,  assigned  the  whole  subject  matter  of  it  to  a  person  of 
the  name  of  Glass,  and  then  a  decree  was  obtained.  Affcer  the  decree 
Glass  assigned  to  the  present  applicant,  Patrick  Sanna.  The  Plaintiff 
attended  at  the  Master's  office  and  was  examined,  and  before  his  cross- 
examination  commenced,  an  adjournment  took  place;  and  the  Plaintiff, as 
it  is  alleged  by  the  applicant,  and  certainly  not  contradicted,  baring 
disposed  of  all  his  interest,  arranged  with  those  beneficiallj  interested 
in  the  subject  matter  of  the  suit,  and  declined  to  attend,  and  the  suit 
,  was  effectually  stopped. 

The  present  application  was  mainly  directed  to  compelling  the 
attendance  of  the  Plaintiff  in  order  to  his  being  cross-examined. 
That  application  was  refused,  and  the  appeal  was  from  that  refusal. 
If  the  primary  Court  had  felt  itself  at  liberty  to  comply  with  the 
application  we  should  not  be  disposed  to  disturb  it,  although  it  may  be 
that  there  is  no  precedent,  for  we  see  no  sufficient  objection  to  its  being 
granted.  The  sole  question  at  issue,  namely  the  assignirent,  was 
impliedly  admitted  by  the  non-appearance  of  the  Plaintiff,  and  there  is 
nothing  to  contest.  Yet,  in  the  absence  of  a  precedent,  and  considering 
it  as  a  mere  matter  of  practice,  we  cannot  say  that  the  Court  was 
erroneous  in  having  declined  to  accede  to  this  application,  thus  com- 
pelling the  applicant  to  pursue  the  tedious  and  expensive  course  of  » 
bill  to  bring  the  present  Plaintiff  before  the  Court,  and  prove  against 
him  that  which  he  himself  has  already  admitted.  We  feel  that  it  is  a 
matter  of  practice,  and  that  the  Court  charged  with  the  conduct  of 
suits  before  it  must  determine  what  the  proper  practice  should  be.    It 
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is  not  a  question  upon  wliicli  we  are  to  interfere.  Had  it  been  opposed 
to  all  practice,  it  would  bave  been  a  different  matter,  but  because 
another  course  might  ha^e  been  pursued,  we  are  not  prepared  to  say 
that  the  decision  is  wrong.  The  appeal  must  be  dismissed,  and  we 
cannot  see  any  grounds  to  justify  us  in  departing  from  the  rule  of 
dismissing  it  with  costs. 

Appeal  dismissed,  with  costs. 


1871. 


Solicitors :  Anderson  ^  Sandilands — Nutt  'Sf  Blake. 


EONALDS  V,  DUNCAN. 

SMemeni — Family  arrangement — Parol  evidence  of  consideration — Fraud  —  Notice 
CoUution — Parties — Costa — JEvidence — Oaih  of  one  witness  only  against  Ansioer, 

A.  R.  died  intestate  entitled  to  an  equity  of  redemption  in  real  estate,  and  to 
stock-in-trade  and  other  personal  estate.  F.  M.,  his  heir-at-law,  arranged  with 
the  widow  and  adult  children  of  A.  12.  to  convey  the  real  estate  upon  trust  for 
them,  the  infant  children,  and  himself  in  equal  shares,  he  keeping  the  personal 
estate  and  paying  dehts.  The  arrangement  was  carried  out,  but  administration 
was  not  obtained  to  A.  R*8  estate,  nor  was  any  release  executed,  and  the  settle- 
ment executed  by  F,  R.  was  expressed  to  be  in  consideration  of  natural  love  and 
affection.  F.  R,  afterwards  sold  his  share  under  the  settlement  to  D.  the 
younger,  and  was  induced  to  execute  a  conveyance  of  the  whole  estate  in  settle- 
ment  under  the  belief  that  it  was  a  conveyance  of  the  share  only.  2>.  the  younger 
took  possession  as  purchaser  for  value,  and  afterwards  sold  to  D.  the  elder.  A 
bill  was  filed  on  behalf  of  the  cestuisque  trustent  under  the  settlement,  other  than 
F,  R.,  who  was  made  a  defendant,  against  D,  the  younger,  2>.  the  elder  (who  was 
charged  with  notice)  and  the  trustees  of  the  settlement  (who  were  charged  with 
collusion)  to  set  aside  the  conveyance  of  the  estate  to  D.  the  younger  as  Iraudu- 
lent  against  F.  R.  and  void  as  against  the  prior  settlement. 

Held,  per  Molestoorth,  J.,  and  on  appeal  b^  the  full  Court,  that  evidence  was 
admissible  to  show  consideration  for  the  settlement,  other  than  that  expressed  in 
the  deed.  That  the  conveyance  from  F.  R,  was  obtained  by  fraud.  That  D.  the 
elder  not  having  oontradicted  evidence  raising  a  presumption  of  notice,  must  be 
taken  to  have  had  notice  notwithstaudiug  the  denial  in  his  answer.  That  the 
cesims  que  trustent  might  sue  as  on  their  own  behalf  in  respect  of  the  fraud  on 
Jl  R,f  and  without  joining  F,  R,  or  the  trustees  of  the  settlement  as  co- Plaintiffs. 
That  collusion  having  been  charged  and  not  proved  against  the  trustee  who 
appeared,  the  bill  should  be  dismissed  with  costs  as  against  him,  and  that  the 
Ilaintiffs  were  not  entitled  to  have  such  costs  over  as  against  the  Defendants  D, 
the  younger  and  2).  the  elder,  who  were  condemned  in  the  other  costs  of  the  suit. 

Meld,  per  Molesworth,  J.,  that  the  arrangement  on  which  the  settlement  was 
executed  was  one  of  reciprocal  gifts  and  would  not  support  the  settlement  as 
against  a  purchaser  under  27  Eliz.,  but  on  appeal  semble,  that  the  arrangement 
was  sufficient  to  support  the  settlement  against  such  a  purchaser. 

Where  notice  of  a  fraud  is  denied  by  the  Answer,  and  directly  proved  by  the 
evidence  of  one  witness  only ;  if  there  are  circumstances  tending  to  corroborate 
the  oath  of  the  single  witness,  the  Court  will  act  upon  his  evidence,  although  the 
Answer  is  only  directly  contradicted  by  one  witness. 

Alfred  EONALDS  died  intestate  23rd  April,  1860,  the  owner  of 
the  equity  of  redemption  in  land  at  Ballarat,  on  which  he  carried  on 


March 

20,  24,  25. 

ApHl  12. 

May  4,  5, 15. 


N 
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1871.  the  business  of  a  nursery  gardener.  On  9th. May,  1860,  Frtmeii 
BozTAADB  Bonalds,  his  heir-at-law,  executed  a  settlement  of  this  property  in  fSskTOur 
_••  of  the  widow,  himself,  and  nine  other  children  of  the  intestate,  giving 

each  equal  interests.  The  deed  purported  to  be  in  consideration  of 
natural  love  and  affection,  but  was  in  fact  executed  in  pursuance  of  an 
arrangement  between  the  adult  members  of  the  family,  under  which 
Francis  Bonalds  took  all  the  personal  estate  and  carried  on  the  business 
for  his  own  benefit,  paying  creditors  and  settling  the  real  estate  as 
above  mentioned.  Shortly  after  executing  the  settlement,  Franeu 
Bonalds  agreed  to  sell  his  eleventh  share  to  Duncan,  the  younger,  and 
was  induced  to  execute  a  deed  dated  28th  October,  1863,  by  whicb  lie 
conveyed  all  the  property  in  settlement,  intending  to  convey  his  share 
only.  Duncan,  the  younger,  who  was  in  possession  of  the  greater  part 
of  the  land  as  tenant  to  the  trustees  at  the  time  of  the  conveyance, 
afterwards  refused  to  pay  rent,  and  asserted  his  rights  as  a  purchaser 
for  value  of  the  settled  property,  by  evicting  the  trustees'  bailiff  in 
January,  1864.  On  22nd  February,  1864,  Duncan,  the  younger,  con- 
veyed the  property  to  his  father  as  on  a  purchase  consideration  of  £778. 
The  Duncans,  father  and  son,  continued  in  undisturbed  possession  of 
the  land  originally  rented  from  the  trustees ;  and  the  widow  continued 
in  undisturbed  possession  of  the  less  valuable  portion  of  the  settled 
property,  on  which  she  resided.  In  July,  1870,  Duncan,  the  elder, 
applied  to  bring  the  whole  of  the  land  included  in  the  settlement  under 
the  "  Transfer  of  Land  Statute, '^  and  a  suit  was  thereupon  instituted  in 
August,  1870,  by  the  widow  and  children  other  than  Frapcis  Bonalds, 
who  was  made  a  Defendant,  against  the  Duncans  and  the  trustees  of 
the  settlement,  seeking  to  set  aside  as  fraudulent  the  conveyances  from 
Francis  Bonalds  to  Duncan,  the  younger,  and  from  Duncan,  the  younger, 
to  Duncan,  the  elder.  To  this  bill  Duncan,  the  elder,  demurred  success- 
fully (z).  The  Plaintiffs  amended  by  specifically  alleging  that  the 
legal  estate  was  outstanding  in  mortgagees  when  the  settlement  was 
executed  by  Francis  Bonalds,  and  that  the  settlement  was  not  expressed 
to  be  for  valuable  consideration,  and  by  charging  that  the  trustees  were 
colluding  with  the  Duncans  in  refusing  to  join  as  Plaintiffs  in  the  suit. 
The  evidence  is  stated  at  length  in  the  judgment  of  Mr.  Justice 
Molesworth. 

Mr.  J.  W.  Stephen  and  Mr.  Wehh  for  the  Plaintiffs.— There  is  no 
doubt  upon  the  facts  that  Francis  Bonalds  executed  the  settlement  in 
pursuance  of  the  family  arrangement  under  which  he  kept  all  the 
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pcnozial  estate.  The  Plaintiffs  may  shew  that  the  settlement  was  for 
fsluable  consideration  in  fact,  although  it  purports  to  be  voluntaiy : 
Oale  9.  WilUamsan  (a),  Fott  v,  Todhunter  (h),  Gladstone  v.  Ball  (c). 

The  deed  under  which  the  Defendants  claim,  was  obtained  by  fraud, 
ind  is  void  at  law,  except  in  so  far  as  it  maj  operate  to  pass  FrancU 
BtmdMs  share  which  he  intended  to  sell.  Independently  of  the  fraud 
the  deed  can  have  no  further  operation  as  the  settlement  was  for  value. 
Jhmcany  the  elder,  had  notice  of  the  settlement,  and  the  omission  of  the 
actoal  consideration  from  the  deed  is  immaterial.  The  sale  from  one 
Jhmean  to  the  other  was  merely  colourable  to  create  a  difficulty  in 
impeaching  the  fraudulent  conveyance  to  the  son.  There  was  no  change 
in  possession  of  the  land,  and  the  father  and  son  carried  on  business  in 
partnersliip  as  before.  Dtmcan,  the  elder,  was  not  called  as  a  witness 
on  his  own  behalf  though  present  in  Court,  he  has  left  matters  unex- 
plained which  lead  to  the  conclusion  that  he  was  cognisant  of  the  fraud 
on  Franeif  Manalds.  He  is  not  a  purchaser  without  notice.  As  Francis 
Bonalds  intended  to  part  with  all  his  interest  under  the  settlement,  he 
sustained  no  personal  loss  by  the  fraud  practised  on  him ;  it  is  therefore 
mmecessary  to  join  him  as  co-Plaintiff.  The  Plaintiffs  can  sue  without 
him  as  persons  injured  by  a  fraud  practised  on  another  are  entitled  to 
impeach  the  fraudulent  transaction  in  a  suit  on  their  own  behalf: 
Ghesterfield  v.  Jansen  (d).  The  poverty  and  infancy  of  most  of  the 
cestuis  que  tntstent  sufficiently  excuse  the  delay  in  instituting  the  suit. 


1871. 
Ronalds 
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Doward,  the  trustee  of  the  settlement,  has  not  afforded  the  proper 
&cilitie8  for  carrying  on  the  suit.  He  is  not  charged  with  collusion  in 
the  sense  of  being  a  party  to  the  fraud,  or  to  the  concealment  of  it,  but 
as  having  obstructed  the  Plaintiffs  in  bringing  the  suit  by  omitting  to 
give  information  which  he  was  bound  to  afford. 

Mr.  Bunny  and  Mr.  a* Beckett  for  the  Defendants  Duncan,  the  elder, 
and  Dunetm,  the  younger. — ^Although  a  family  arrangement  was  made 
at  the  time  of  the  intestate's  death,  and  was  afterwards  acted  on,  there 
was  nothing  which  was  intended  to  take  the  shape  of  a  binding  contract. 
^^raneis  Bonalds  still  remains  accountable  for  all  his  receipts  of  the 
intestate's  personal  estate.  No  administration  was  obtained,  and  no 
release  was  executed  by  any  of  the  next  of  kin,  although  several  were 
adults.    The  parties  were   content  to  leave  the  matter  as  one  of 
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honorary  obligation,  and  the  recital  in  the  settlement  represents  the 
true  consideration.  The  trustees  are  the  only  persons  entitled  to 
institute  this  suit.  The  convejance  to  JPrancis  Ronalds  if  fraudulent 
would  be  void  at  law  as  well  as  in  equity,  and  on  paying  off  the 
mortgage  the  remedy  of  the  trustees  would  be  at  law.  As  to  the 
alleged  fraud,  Francis  Ronalds  never  complained  of  it,  and  does  not  now 
complain  of  it,  as  a  Plaintiff.  The  Plaintiffs  have  no  right  to  impeach 
a  transaction  to  which  they  were  not  parties,  when  the  person  said  to 
be  defrauded  does  not  impeach  it  on  his  own  account.  The  Plaintiff, 
as  volunteers,  had  no  rights :  Dahi/ng  v,  Wliymper  (e). 


If  the  deed  to  Duncan  were  set  aside  now,  Francis  Ronalds  would 
still  be  at  liberty  to  defeat  the  settlement  by  a  sale  for  value.  There 
is  no  offer  to  return  the  consideration  paid  to  Francis  Ronalds  by 
Duncan^  the  younger,  which  was  not  given  for  the  eleventh  share  only. 
As  to  Duncan,  the  elder,  there  was  only  the  evidence  of  one  witness 
to  contradict  his  answer,  and  he  was  therefore  not  called  upon  to  go 
into  evidence:  Money  v.  Jordan  (f). 

Mr.  JSohroyd  for  the  Defendant  Doward, — ^The  evidence  fails  to 
support  the  charge  of  collusion.  Undue  delay  is  the  utmost  to  which 
it  is  attempted  to  push  the  charge  upon  the  evidence.  Fraud  is 
charged  by  the  pleadings,  and  the  bill  must  be  dismissed  with  costs  as 
against  him. 


Mr.  J,  W.  Stephen  in  reply. 


Owr.  adv,  vuU. 


April  12.     Mb.  Justice  Moleswobth  : — 

Mr.  Alfred  Ronalds^  a  nurseryman  at  Ballarat,  was  seised  of  two 
parcels  of  land — one  used  as  a  nursery,  with  a  house  on  it,  and  the 
other,  much  smaller,  with  a  cottage  on  it — subject  to  a  mortgage  and 
further  charge,  together  £600.  The  Defendant,  Mr.  Duncan,  the  son, 
admits  his  seisure  was  of  an  equity  of  redemption.  The  Defendant,  Mr. 
Duncan,  the  father,  executed  exhibit  9,  speaking  of  it  as  mortgaged. 
As  a  matter  of  evidence,  I  take  this  as  prima  facie  legally  mortgaged  by 
Alfred  Ronalds.  Ronalds  died  intestate  23rd  April,  1860.  He  had 
been  twice  married,  and  left  an  eldest  son  and  heir  (the  Defendant 
Mr.   Francis  Ronalds),  and  infant  children  by  his  first  marriage,  a 
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widow  (the  Plaintiff  Mrs.  Mary  Ann  Bonalds),  and  in£mt  children  by        18^1« 
her.     He  had  one  married  daughter,  the  Defendant  Mrs.  Shanhlin —     Ronalds 
in  all  eleven  children,  of  whom  eight  are  Plaintiff?  and  three  Defen- 
dants.    He  had  some  personal  property,  according  to  some  evidence 
worth  £750,  and  real  property,  according  to  some  evidence  worth 
£1,500  and  owed  debts.     Arrangements  were  made  shortly  after  his 
death  that  Francis  Bonalds  should  carry  on  the  nursery  business  on 
the  land,  should  convey  the  real  estate  to  the  Defendants  Messrs.  Ghmi 
^  Boward  for  the  joint  and  equal  benefit  of  the  widow,  himself,  and 
other  nine  children  (Mrs.  Shanhlin  being  excluded  as  sufGlciently  pro- 
Tided  for),  Francis  Bonalds  paying  debts  and  liabilities,  retaining  for 
his  own  use  the  personal  estate.     An  indenture  was  executed,  9th 
May,  1860,  between  Francis  Ronalds^  of  the  one  part,  and  Qant  Sf 
Doward  of  the  other  part,  by  which  Francis  Bonalds,  as  in  considera- 
tion of  lOe.  and  natural  love  and  affection  to  the  other  members  of  the 
£Bmily,  granted  the  land  to  Qant  ^  Doward  as  trustees.     This  deed  has 
been  lost,  and  no  copy  of  it  has  been  presented  which  I  felt  I  could 
leceive  as  evidence.     I  think  I  have  sufficient  evidence  that  the  trusts 
were  for  the  equal  benefit  of  the  widow  aiyl  ten  children  until  the 
youngest  attained  twenty-one,  then  to  divide. 

The  property  of  Alfred  Bonalds  was  dealt  with  according  to  the 
above  arrangements.  The  trustees  made  a  lease  of  all  the  land  to  the 
widow  and  Francis  Bonalds  at  the  rent  of  £250;  he  managed  the 
nursery  as  his,  and  paid  the  trustees  the  r^nt.  She  in  a  short  time 
went  with  the  younger  children  to  live  on  the  cottage  portion,  and  has 
smee  remained  there. 

In  May,  1861,  Francis  Bonalds  entered  into  a  negotiation  for  the 

Bale  of  the  stock-in-trade  and  goodwill  of  the  nursery  to  Duncan,  the 

ion,  in  which  the  trustees  were  involved  as  to  granting  a  lease  to 

Duncan,     Mrs.  Bonalds  and  Francis  Bonalds  surrendered  their  lease. 

On  14th  May,  1861,  the  trustees  leased  the  nursery  portion  to  Duncan 

for  five  years  at  £150.     On  17th  May  Duncan  agreed  in  writing  to 

purchase  the  goodwill,  &c.,  from  Francis  Bonalds  for  a  price  paid — 

there  is  some  doubt  whether  £300  or  £350     Duncan   entered  into 

possession  of  the  nursery,  laid  out  much  money  upon  it,  and  carried  on 

Vusiness.     Yery  shoiily  after  Duncan,  the  father,  came  to  live  with  him 

(each  having  a  wife),  and  they  were  announced  as  partners,  having  a 

bank  account  as  such.     The  rent  to  the  trustees  was  paid  by  partner- 

vHp  cheques  drawn  by  the  son,  who  was  the  active  ostensible  manager. 
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In  October  there  was  a  dealing  between   Francis  Bonaldf  and 
Duncan,  tbe  son,  which  terminated  in  a  deed  dated  28th  October,  by 
^'  which  Francis  Bonalds,  as  heir-at-law  of  Alfred  Bonalds,  conveyed  the 

equity  of  redemption  of  both  parcels  of  land  to  Duncan,  the  son,  as  in 
consideration  of  £125.  This  £125  was  paid  by  £25  cash  and  two  bills 
for  £50,  dated  14th  October,  1863,  at  six  and  twelve  months.  On  8th 
December,  1863,  Duncan,  the  son,  mortgaged  to  Mr.  Laity,  for  £350. 
On  16th  December,  1863,  Duncan  refused  to  pay  the  trustees  rent,  and 
in  January,  1864,  they  attempted  to  enforce  it  by  distress,  which  was 
resisted  by  Duncan,  the  son,  claiming  as  a  purchaser ;  and  the  trustees, 
after  taking  counsel's  opinion,  abandoned  the  attempt. 

The  bill  charges  as  a  pretence  that  Duncan,  the  son,  by  deed  dated 
22nd  February,  1864,  conveyed  the  equity  of  redemption  to  the  father 
for  the  expressed  consideration  of  £778.  The  Duncans  have  produced 
in  evidence  a  document  signed  by  them,  dated  23rd  February,  1864,  hy 
which  the  son,  in  consideration  of  moneys  advanced  by  the  father 
beyond  his  share  in  the  farm — £778  —and  the  father's  undertaking  to 
retire  specified  liabilities  of  the  partnership,  agreed  to  convey  the  land 
in  question  to  the  father  (the  father  paying  sums  corresponding  to  the 
two  bills  of  £50),  also  the  stock  and  improvements,  and  they  both 
agreed  that  partnership  accounts  should  be  taken  as  closed.  Notwith- 
standing this  agreement  the  nursery  business  was  carried  on,  apparently, 
as  before,  the  family  living  together.  The  name  of  Duncan  was  sub- 
stituted for  Duncan  ^  Son  at  a  date  not  shewn ;  their  bank  account 
appears  to  have  closed  23rd  December,  1864.  The  Plaintiffs  seek  that 
their  trustees  should  be  reinstated  in  tliis  property,  and  the  convey- 
ances from  Francis  Ronalds  to  Duncan  the  son,  and  from  Duncan,  the 
son,  to  Duncan,  the  father,  should  be  avoided  as  against  them,  on  the 
grounds  that  the  conveyance  from  Francis  Ronalds  to  the  trustees  was 
really  for  valuable  consideration,  and  that  the  conveyance  from  Francis 
Ronalds  to  Duncan,  the  son,  was  obtained  by  fraud,  Francis  Ronalds 
having  agreed  to  sell  only  his  interest  in  one-eleventh,  and  supposing 
that  the  deed  purported  to  convey  it,  and  not  the  entire. 

■ 

As  to  the  arrangements  on  the  death  of  Alfred  Ronalds,  no  one  but 
a  personal  representative  of  his  could  effectually  bargain  about  his 
personal  property,  no  one  could  bargain  for  the  infant's  share  in  it ; 
the  widow  ShanJclin  and  Francis  Ronalds  could  bargain  as  to  their 
expectant  shares,  but  their  right  to  do  so  seems  not  to  have  been 
referred  to  in  the  proposed  arrangement,  nor  any  binding  contract 
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proposed,  nor  anything  said  as  to  a  substitute  for  a  contract  of  the  1®^« 
incompetent.  The  value  of  the  personal  property  seems  to  have  been  Ronixds 
little  discussed.  There  would  be  a  difficulty  in  distinguishing  growing 
plants  as  belonging  to  real  or  personal  property,  and  I  am  inclined  to 
Ihink  on  the  entire  evidence  that  £750  was  an  over-estimate.  The 
parties  to  the  arrangement  instructed  Mr.  Thomas  Randall  as  a  solici- 
tor in  presence  of  Doward,  then  his  articled  clerk  and  an  intended 
trastee,  as  to  the  conveyance,  and  it  did  not  occur  to  them  to  mention 
any  bargain  or  consideration.  When  the  deed  was  executed  the  lOs. 
was  paid,  showing  some  idea  of  the  importance  of  the  distinction 
between  deeds  voluntary  and  for  a  consideration.  When  the  distress 
was  rescued,  and  counsel  consulted  as  to  the  difficulty  of  want  of  con- 
sideration, no  person  interested  seems  to  have  thought  of  evidence  of 
consideration  being  procurable,  and  nothing  was  done  until  evidence 
upon  the  second  ground  occurred.  I  have  looked  at  some  cases  where 
a  consideration  not  expressed  was  used  to  uphold  a  deed — Oale  i>. 
WUUamaon  (^),  Fottv.  Todhunter  {h),  Peacock  v.  Monk  {J) — where  the 
comiecting  evidence  was  held  insufficient.  On  the  whole  I  am  inclined 
to  say  that  this  deed  should  be  regarded  as  voluntary,  believing  the 
tnithfulness  of  the  witnesses  to  the  arrangements.  I  think  they 
amounted  to  simultaneous  reciprocal  gifts,  in  which  Francis  Monoids 
gave  much  more  than  he  got,  not  to  an  exchange. 

This  brings  me  to  consider  the  transaction  of  sale  between  Francis 
Bonalds  and  Duncan  the  son.  Francis  Bonalds's  version  of  the  matter 
is  that  he  went,  accompanied  by  his  father-in-law  (Mr.  Hollands)  to 
Btmcan  about  selling  his  shara  of  the  premises.  That  DtMcan  asked 
ibe  price.  He  said  £150.  Ihmcan  said  that  was  too  much,  and  asked 
the  value  of  all.  He  said  £2,000.  That  Dtmcan  then  said  there  was 
£600  mortgage,  and  asked  how  many  had  shares.  Was  told  eleven. 
That  Dwiearky  subtracting  £600  and  dividing  by  eleven,  concluded  that 
£125,  to  be  paid  by  bills,  part  cash,  was  a  iaxt  price,  and  that  they 
nearly  agreed.  That  he  then  went  to  Doward  to  aacertain  if  he  could 
■ell  his  share ;  that  Doward  referred  to  the  settlement,  and  he  got  a 
isrourable  answer,  and  retmmed  with  Hollands  to  Dwnean;  that 
Ihmcan  then  drew  out  a  bill  of  sale  of  the  eleventh  share  for  £125, 
l>iit  tiiat  Duncan  then  noticed  that  he  should  have  any  shares  of  the 
others  accruing  by  survivorship,  which  was  at  last  agreed  to,  and  the 
word  interest  substituted  for  share ;  that  this  agreement  was  reduced 
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to  writing,  signed  by  him,  witnessed  by  Hollands,  kept  hj  Duncan; 
that  Duncan  asked  him  to  assist  in  having  an  assurance  of  £100 
effected  upon  his  life,  to  meet  the  event  of  his  dying  before  the 
youngest  came  of  age,  and  something  was  done  about  the  insurance, 
filling  papers,  &c.,  but  ultimately  Duncan  told  him  not  to  mind  it,  that 
his  life  was  good  enough ;  that  he  got,  as  residue  of  the  purchase 
money,  two  bills  above  referred  to,  he  could  not  say  when ;  that  the 
evening  before  the  execution  of  the  deed  a  man  named  Qeorge  Volk 
brought  him  a  letter,  27th  October,  1863,  from  Duncan,  seven  miles 
off,  which  is  in  evidence — "  I  wish  to  see  you  most  particularly  in 
reference  to  the  purchase  I  made  from  you  lately,  as  it  is  very 
important,  and  must  be  done  to-morrow.  I  should  be  glad  if  you  would 
see  me  by  9  o'clock  to-morrow.  If  you  should  come  in  by  George,  I 
will  find  you  a  bed.  If  it  is  too  late  to  come  in  to-night,  George  can 
stop  and  bring  you  in  the  morning."  Francis  Banald's  version  is, 
further,  that  he  went  the  next  day,  saw  Duncan  alone,  who  had  a  deed 
prepared,  and  read  it  over ;  that  there  was  a  renewed  discussion  about 
share  and  interest ;  that  Duncan  called  an  elderly  gentleman  (a  sohci- 
tor,  not  now  in  Victoria)  out  of  the  next  room  to  witness,  and  he 
signed.  Francis  Ranalds  is  in  some  degree  discredited  by  admitting 
(which  Duncan  does  not  admit)  that  though  he  got  £350  for  the  pro- 
perty sold  to  Duncan  in  May,  1861,  he  got  Duncan  to  sign  a  paper  as 
if  the  price  was  £300  only,  to  deceive  his  creditors.  This  witness  had 
no  palpable  personal  interest  in  proclaiming  that  he  was  cheated  as  to 
the  deed  of  28th  October,  and  might  have  been  inconvenienced  by 
doing  so,  but,  on  the  whole,  his  long  silence  is  in  some  degree  incon- 
sistent with  the  truth  of  his  version,  and  derogatory  to  his  moral 
character.  He  is  fully  corroborated  by  Hollands  as  to  so  much  of  the 
dealing  as  he  saw,  and  by  Volk  as  to  the  letter  of  the  27th. 


Duncan's  (the  son)  version  of  the  transaction  as  to  the  first  meeting 
agrees  with  that  of  Francis  Ronalds,  except  that  the  price  agreed  was 
under  £100 ;  that  there  were  two  copies  of  the  first  agreen^nt,  one 
kept  by  Francis  Ronalds  the  other  kept,  and  afterwards  destroyed,  by 
himself;  that  the  matter  of  the  life  insurance  was  for  £500,  and  was 
in  that  agreement ;  that  Francis  Ronalds  went  with  him  to  the  insur- 
ance office,  and  they  got  papers  for  Francis  Ronalds  to  fill,  who  retumed 
to  him  in  a  few  days  and  said  he  had  difficulty  in  getting  the  particulars 
without  seeing  Gant,  the  trustee,  which  he  did  not  wish  to  do ;  that  he 
told  Francis  Ronalds  he  was  glad  of  it,  as  he  thought  it  was  a  very  bad 
purchase ;  that  the  matter  on  the  first  agreement  closed ;  that  FriVM» 
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BondUk  then  asked  him  to  buy  the  whole,  and  said  that  after  his  fiftther's        1871. 
death  he  had  been  induced  to  sign  the  settlement ;  that  he  coidd  get  no     Ronalds 
monej  until  the  youngest  child  came  of  age  and  the  land  was  parti-  ^- 

xlUNCAlf« 

tioned ;  that  £100  to  him  then  was  more  than  £1000  when  the  youngest 
child  came  of  age ;  that  he  said  that  the  affair  was  too  complicated  for 
him  to  have  anything  to  do  with ;  that  he  then  got  the  details,  number 
of  family,  ages,  and,  as  far  as  Francis  Bonalds  knew,  the  contents  of 
the  document  he  had  signed ;  that  he  told  him  to  return  in  a  few  days, 
and  that  he  would  in  the  meantime  get  an  opinion  whether  he  had 
power  to  sell ;  that  he  did  get  counsers  opinion,  ultimately  stated 
to  have  been  given  verbaUy  in  the  street ;  that  when  Francis  Bonalds 
letomed,  he  told  him  he  had  received  a  favourable  opinion,  provided 
iiis  statement  was  correct ;  that  he  had  not  received  any  consideration 
for  the  deed ;  that  thus  they  bargained  for  the  sum  in  the  deed ; 
that  he  then  asked  for  the  description  of  the  parcels  before  unknown ; 
that  he  got  the  deed  prepared,  not  by  his  ordinary  solicitor,  having  a 
quarrel  with  him,  but  by  Mr.  Harris;  that  Harris  was  preparing  it 
from  the  l7th  to  27th  October ;  that  he  told  Harris  that  he  required 
no  searches;  that  he  and  Francis  Bonalds  read  the  deed  together 
word  for  word.  He  also  stated  that  he  had  previously  laid  out 
£1,500  in  improving  the  nursery,  &c. 

Now,  this  story  of  Dimcan^s  contains  many  things  improbable  and 
inconsistent  with  this  being  an  honest  dealing.     He  is  in  some  points 
as  to  the  first  moneys  agreed,  contradicted  by  Hollands,    It  is  impro- 
hable  that  an  insurance  of  £500  should  be  wanted  to  cover  a  transaction 
under  £100 ;  that  Francis  Bonalds  could  not  effect  an  insurance  on  his 
life  without  getting  information  from  Gant,  connected  with  the  Bonalds* s 
bj  marriage.    Jkmcan  describes  himself  as  getting  the  number  and  ages 
of  the  Bonalds  fanuly  at  a  turn  of  the  negotiation  when,  according  to 
hii  version,  they  had  become  immaterial     The  two  bills  for  £50  were 
dated  14th  October.     It  is  improbable  that  Duncan  either  gave  them 
on  an  incomplete  arrangement,  or  antedated  them.     According  to  Dun- 
mV«  account,  Francis  Bonalds  had  no  professional  adviser,  and  was  not 
brought  into  contact  with  one.     He  took  Francis  Ronalds' s  statements 
as  to  the  contents  of  the  settlement,  there  being  no  good  reason  why 
he  should  not  inspect  it ;  he  required  no  searches ;  he  got  it  executed 
in  a  hurry,  they  reading  it  alone,  a  strange  solicitor  being  brought  in 
merely  to  witness.     But  the  grand  improbability  is  price.     That  a  pro- 
perty for  portion  of  which  Duncan  paid  £150  a  year,  on  which  he  has 
^d  out  £1500,  another  portion  being  in  Mrs.  Bonalds' s  hands,  all  subject 
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to  £600  mortgage,  should  be  sold  for  £25  cash,  £100  bills ;  or,  in 
another  aspect,  that  Francis  Sonalds,  having  discovered  that  he  could 
DuHOAK  ®®^  *^®  entire,  would  take  a  price  which  the  purchaser  had  previoiulj 
agreed  to  give  for  one-eleventh.  According  to  Defendant's  case,  it  wm 
at  once  mortgaged  by  Duncan,  the  son,  for  £350 ;  the  equity  of  re- 
demption sold  for  £778. 

George  Volhy  who  was  in  Duncan^a  employment,  was  examined  for 
the  Plaintiffs,  and  proved  that  shortly  before  taking  the  letter,  27th  Oc- 
tober, he  overheard  from  an  adjoining  room  a  conversation  between  tbe 
DuncanSj  father  and  son,  and  their  wives,  and  heard  the  son  say  to  the 
father,  "  If  we  buy  Frank' 9  share,  we  buy  all  the  lot ;"  that  the  women 
said,  ''Yes,  do,  James ;^*  that  he  did  not  hear  all  the  conversation;  did 
not  hear  the  father  speak ;  that  shortly  after  he  took  the  letter,  Duncan, 
the  son,  told  him  that  he  had  bought  Frank's  share,  adding,  "  I  wonder 
will  Niat  sell  his ;  I  am  going  to  buy  the  others  out  after  they  get  of 
age."  The  overheard  conversation  would  appear  to  be,  coupled  with 
the  other  fSsicts,  an  announcement  of  a  scheme  to  procure  a  conveyance 
from  Frank  which  would  operate  upon  the  entire.  It  is  material,  at 
all  events,  for  another  subject  with  which  I  have  to  deal,  as  showing 
that  the  father  knew  the  son  was  dealing  for  Frank's  share,  and  was 
himself  interested  in  the  dealing. 
• 

The  Plaintiffs  have  presented  the  case  of  Dimcan^  the  son,  intending 
a  fraud  when  he  procured  a  conveyance.  That  would  be  quite  incon- 
sistent with  the  conversation  Volk  attributes  to  him,  as  subsequent. 
He  admits  the  conversation,  but  says  it  occurred  after  the  first  agree- 
ment, before  the  deed,  and  I  think  he  is  probably  right  as  to  that,  llu 
somewhat  discredits  Volk  ;  and  his  conduct  in  not  disclosing  the  ove^ 
heard  conversation  for  some  time,  and  his  having  left  the  Dwncaini 
employ  recently  before  giving  evidence  against  them,  make  him  a  witness 
that  I  would  not  much  rely  upon  if  contradicted  by  all  the  Duncans; 
but  Duncan,  the  son,  only  has  been  called  to  contradict  him  as  to  the 
overheard  conversation.  The  delay  in  the  Plaintiffs'  proceedings  is,  of 
course,  a  strong  argument  against  the  truth  of  their  case ;  but  tiiey 
have  the  excuse  of  numbers,  making  it  hard  to  say  who  should  sue, 
little  or  no  assistance  from  Francis  Bonalds,  infancy  and  poverty  occa- 
sioned by  the  conveyance  impugned.  The  Defendants  are  open  to  die 
cross  imputation  of  having  never  attempted  to  assert  their  right  to  tiie 
portion  in  the  widow's  possession. 
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On  the  whole,  upon  this  evidence  I  have  no  doubt  that  Francis 
BonaUs  executed  the  deed  on  28th  October,  being  deceived  by  Duncan, 
the  son,  and  supposing  that  he  was  conveying  only  one  share.  That 
deception  I  think  would  avoid  the  deed  at  law:  Doe  d,  Lloyd  v. 
Bennett  (k),  BJackicood  v.  Gregg  (Z),  and  cases  there  referred  to. 


1871. 
Ronalds 
DryoAw. 


It  has  been  argued  for  the  Plaintiffs  that  a  purchaser  to  impeach  a 
prior  voluntary  conveyance  must  show  his  purchase  to  be  bond  Jlde. 
Doe  d,  Farry  v.  James  (m)  would  seem  to  confine  this  at  law  to  cases 
of  the  seller  intending  fraud,  not  being  defrauded ;  and  see  Doe  d, 
Bothell  V,  Martyr  (») ;  and  some  might  consider  the  evidence  here  as 
preventing  that  view.  But  there  are  authorities  at  law  extending  it  to 
cases  of  the  seller  being  defrauded — case  cit^d  in  Upton  v.  Bassett  (o), 
Bowring  v.  Qriffith  (p),  and  cases  cited;  and  in  equity,  at  all  events,  I 
think  that  view  should  be  taken.  But  then  the  Defendants  insist  that 
no  one  can  complain  but  the  person  defrauded,  in  this  case  Francis 
Bonalds.  I  think  if  a  person  is  defrauded  into  doing  an  act  injurious 
to  others,  not  himself,  that  the  persons  injured  should  have  redress. 
Lord  Hardiincke*s  judgment,  Chesterfield  v.  Jansen  {q),  cases  of  persons 
whose  titles  are  defeated  by  wills  or  conveyances  improperly  procured 
from  others ;  cases  of  powers  such  as  mentioned  in  Sugden  on  Potvers, 
8th  ed.,  p.  572-3. 

Duncan,  the  father,  in  his  answer,  stated  himself  to  be  a  purchaser  for 

valuable  consideration  without  notice.    He  has  not  proved  his  deed  or  the 

truth  of  any  of  the  considerations  stated  in  the  document  of  27th  Feb- 

roary,  1864,  which  I  may  notice  was  the  day  aft^r  the  deed.    These  are 

facts  of  a  class  which  always  required  other  proof  than  an  answer.     As  to 

his  having  had  notice  of  the  fraud  perpetrated  upon  Francis  Donalds, 

there  is  the  conversation  overheard ;  the  inadequate  price  ;  his  apparent 

relation  with  the  son  not  varied  at  the  time  of  the  alleged  dissolution 

of  partnership,  the  son  having  with  his  cheque  paid  the  first  bill  for 

£50,  which,  according  to  the  document,  he  should  have  paid.     The  cases 

as  to  answers  bfing  deemed  true  unless  contradicted  by  more  than  one 

witness,  were  when  evidence  was  taken  in  writing,  and  parties  could  not 

give  evidence  for  themselves.     There  are  no  recent  cases  that  I  know 

of  sustaining  the  old,  which  are  treated  as  now  inapplicable — DanieVs 

Chancery  Fractice^  4th  ed.,  p.  784.     On  the  whole  I  am  satisfied  that 

(i)  8  C.  &  P.,  124.  (o)  Cro.  Eliz.,  445. 

(0  Hayes,  277.  (p)  Hayes,  115. 

(«)  16  East.  212.  (g)  1  W.  &  T.,  L.  C,  428. 

(»)  IN.  R.,  332. 
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1871.  Duncan,  the  father,  if  he  purchased  at  all,  purchased  with  full  notice, 
Ronalds  but  the  whole  dealing  with  him  looks  like  a  scheme  to  present  an 
-.   ^*  additional  legal  obstacle  to  the  Plaintiffs  asserting  their  rights,  and  the 

imputations  upon  the  two  deeds  fortify  one  another. 

I  have  felt  considerable  technical  difficulties  as  to  the  capacity  of  the 
Plaintiffs  to  sue  for  themselves,  not  through  their  trustees.  There  is  no 
evidence  of  collusion  by  Oant,  and,  as  I  shall  have  hereafter  to  notice, 
no  sufficient  evidence  of  it  by  Doward,  They  seem  to  have  refused  to 
allow  their  names  to  be  used  at  all  events  unless  indemnified,  and  I 
think  they  were  quite  right ;  but  this  being  a  claim  to  an  equity  of 
redemption,  I  think  the  Plaintiffs  might  proceed  in  their  own  names.  I 
do  not  think  people,  not  having  sufficient  credit  to  procure  security  for 
their  trustees,  should  be  excluded  from  suing  for  themselves.  Cases  in 
which  cestuis  que  trustent  have  joined  as  co-plaintiffs  are  indirectly 
authorities  that  they  may  sue  alone ;  but  I  concur  with  the  Defendants' 
counsel  in  holding  that  a  defendant  cannot  generally  be  drawn  from  a 
court  of  law  into  equity  because  trustees  will  not  act ;  and  as  to  out- 
standing mortgage  legal  estate,  I  have  doubted  whether  I  should  do 
more  than  remove  temporary  bars  under  the  class  of  cases  Milford  157. 
But  courts  of  equity  have  concurrent  jurisdiction  with  those  of  law  m 
matteis  of  fraud,  and  I  should  not  hold  a  party  excluded  from  equity 
because  the  case  of  deception  is  so  strong  that  it  might  avoid  a  deed  at 
law.  There  may  be  purchasers  for  value  without  notice  under  the 
Dv/ncans,  who  might  be  let  in  to  defend  an  ejectment,  against  whom  the 
Plaintiffs  would  not  be  entitled  to  the  assistance  of  equity  to  prevent 
their  setting  up  the  legal  estate  of  the  mortgagees.  I  shall  be  able  to 
do  equity  to  the  Defendants  as  to  the  eleventh,  for  which  Duncan,  the 
son,  really  paid,  by  directing  conveyances  confirming  his  title. 

As  to  back  rates,  the  answer  has  not  insisted  upon  the  statuto  limita- 
tion restricting  them  to  six  years,  but  I  think  it  would  be  un&,ir  to 
make  the  Defendants  pay  a  yearly  value  increased  by  their  improve- 
ments, so  shall  limit  the  liability  to  £150. 

I  pass  now  to  the  question  of  Doward's  costs.  He  was  charged  with 
collusion,  I  apprehend,  principally  as  a  ground  for  equity  jurisdiction, 
and  to  obviate  one  of  the  technical  difficulties  with  which  I  have  been 
dealing.  Being  a  trustee  of  the  settlement  of  9th  May,  1860,  he  left 
it  in  the  office  of  Handall  and  his  successive  partners.  It  has 
been  lost.     The  memorial  of  it  does  not  show  the  trusts,  and  the 
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Plamtifb  have  met  much  difficulty  in  the  case  from  the  want  ^8^- 
of  it,  or  any  copy  of  it,  which  could  be  used  against  the  Duncans,  Ronalds 
That  was  in  some  degree  Doward^s  fault.  Randall  became  partner 
of  Mr.  Mitehell,  Dotcard  remaining  in  their  office.  The  resistance 
to  the  distress  then  occurred,  and  Doward,  as  clerk  of  Randall, 
and  Mitchell,  and  a  trustee,  took  counsel's  advice.  He  does  not 
appear  to  have  discovered  the  materials  now  used  against  the 
Duncans,  The  opinion  of  counsel  was  unfavorable,  and  he  at  first 
offered  liberal  pecuniary  assistance  for  litigation,  but  at  last  gave  up 
the  case  as  hopeless.  He  afterwards  became  a  partner  of  Randall  and 
Mttehell,  Duncan,  the  father,  was  trying  to  get  title  to  the  parcels  of 
land  under  the  "  Transfer  of  Land  Statute,^'  employing  Mr.  Sardy  as 
his  solicitor,  and  had  procured  a  copy  of  the  settlement  lodged  at  office. 
This  forced  the  Plaintiffs  into  action  to  defend  their  claim,  and  that 
with  promptitude.  Mr.  Snowden  wrote  a  letter  (9th  January,  1870)  of 
inquiry  to  Dotcard,  demanding  accounts  of  the  trust  estate,  intimating 
that  the  trustees  were  privy  to  the  assignment  to  the  Duncans,  alto- 
gether calculated  to  raise  apprehension  of  hostile  proceedings.  In 
consequence,  DouTar^^  himself  employed  a  solicitor,  Mr.  IF^Z«A,  to  answer 
for  him,  and  the  answer  was  delayed  to  7th  February,  but  was  full  and 
expUcit.  On  14th  February,  Snowdenmet  Welsh,  who  promised  to  forward 
the  settlement,  or  a  copy  of  it,  to  the  town  agents  of  Randall  Sf  Co,, 
said  the  trustees  would  not  be  disposed  to  institute  a  suit,  but  would 
resign,  and  he  promised  to  consult  them.  On  28th  February,  Welsh  wrote 
to  Snowden,  stating  that  the  settlement  was  mislaid,  but  that  there  was 
a  copy  at  the  Commissioner  of  Titles'  office  (this  could  not  be  procured 
by  Plaintiffs,  but  that  was  not  noticed).  On  26th  March,  Snowden  met 
both  Welsh  and  Doward.  According  to  his  evidence,  he  asked  Doward 
would  he  institute  a  suit.  He  refused  (nothing  was  said  of  indemnity). 
Asked  would  he  give  up  the  trust.  He  said  he  was  quite  willing ;  he 
said  Hardy  had  a  copy  of  the  settlement,  which  he  would  procure,  and 
Bend  to  the  agent  {Dotcard  says  they  spoke  only  of  the  copy  at  the 
office)  ;  that  Doioard  spoke  of  the  lien  of  his  firm  on  the  papers,  and  he 
said  that  after  losing  the  document  they  should  give  every  assistance. 
Doward  said  he  would  consider  of  it.  On  6th  April,  Snotcden  wrote  to 
Welsh  for  an  answer  ;  again,  3rd  June,  1870,  speaking  of  expecting  a 
copy  or  draft  of  the  settlement,  as  promised,  inquiring  if  the  settlement 
was  found,  definitely  demanding  an  inspection  of  the  settlement,  or  a 
copy  of  the  draft  of  it,  asking  if  there  was  a  power  for  the  trustee  to 
retire  would  Doward  do  so,  or  if  he  could  not  or  would  not  retire,  would 
he  join  the  co-trustee  in  taking  proceedings,  and  stating  that  if  he  did 
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not  get  a  satisfactory  reply  by  a  day  named,  lie  would  take  it  tbat 
Doward  was  antagonistic  to  the  interests  of  the  ^Ronaldsfnmilj,  and  they 
would  take  such  proceedings  to  enforce  their  rights  as  they  might  be 
advised.  Dotcard  says  that  he  believes  that  Welsh  answered  this 
verbally,  that  he  would  resign  the  trusteeship  unconditionally,  and  is 
not  contradicted. 


About  this  time,  Doward  was  dissolving  his  partnership  with  RandaXl 
and  Mifchelly  and  about  the  time  of  the  filing  of  the  bill,  9th  August, 
entered  into  partnership  with  Sardy  and  Madden,  who  were  employed 
by  and  are  now  the  solicitors  of  the  Duncans,  The  bill  insinuated 
collusion  between  Doward  and  the  Duncans,  and  as  amended,  more 
'  directly  charged  it.  A  copy  of  the  settlement  and  other  documents 
were  afterwards  found  in  counsel's  hands,  who  returned  them  to  SandaU 
and  Mitchell,  On  1st  October,  Doward  wrote  to  Snowden,  stating  thst 
fact,  that  Bandall  and  Mitchell  claimed  a  lien  on  them  for  costs,  but 
that  copies  would  be  furnished  at  the  trustees'  expense.  Doward't 
position  was  calculated  to  raise  a  suspicion  of  collusion,  which,  on 
careful  consideration,  I  think  imfounded.  I  think  his  carelessness  as  to 
answering  letters,  &c.,  was  culpable,  and  calculated  to  produce  suspicion, 
and  that  he  ought  to  have  shown  greater  earnestness  in  assisting  the 
Plaintiffs ;  but  I  acquit  him  of  collusion,  and  with  some  doubt  have 
come  to  the  conclusion  that  he  should  have  his  costs  against  the 
Plaintiffs.  I  cannot  give  costs,  resulting  from  the  Plaintiffs  having 
made  false  charges  against  one  Defendant  over  against  the  principal 
Defendants.  I  shall  save  the  question  as  to  the  right  of  the  Plaintiffs 
and  trustees  to  be  indemnified  as  to  costs  out  of  the  trust  estate. 
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"  Declare  that  the  indentures  of  the  28th  day  of  October,  1863,  and  22nd  day  of 
Febraary,  1864,  in  bill  mentioned,  were  fraudulent  and  void  as  against  the  PlaintiffSi 
and  the  Defendants  William  Oant  and  Edward  Dcward  as  trustees  of  the  indenture 
of  the  9th  day  of  May,  1860,  therein  mentioned ;  but  declare  that  the  Defendant 
James  Duncan,  the  younger,  should  be  treated  as  having  acquired  the  interest  of  the 
Defendant  Francis  Ronalds  under  the  last-mentioned  indenture.  Declare  that  the 
Defendant  James  Duncan,  the  younger,  is  bound  to  indemnify  the  said  trustees  from  sU 
estates  charges  or  incumbrances  effected,  or  purported  to  be  effected,  by  him  snce 
the  28th  day  of  October,  1863 ;  and  that  the  Defendant  James  Duncan,  the  elder,  is 
bound  to  indemnify  the  said  trustees  from  all  estates  cliarg^  or  incumbrances  effected, 
or  purported  to  be  effected,  by  him  since  the  22nd  day  of  February,  1864.  Order  the 
Defendants  James  Duncan,  the  elder,  and  James  Duncan,  the  younger,  forthwith  to 
give  up  possession  of  so  much  of  the  lands  comprised  in  the  said  settlement  of  Sth 
May,  1860,  as  are  in  their  respective  possessions.  Refer  it  to  the  Master  to  settle 
deeds,  in  case  the  parties  differ,  by  which  the  said  lands  may  be  vested  in  the  nid 
trustees,  and  the  interest  of  the  said  Francis  Ronalds  be  vested  In  the  sidd  James 
Duncan,  the  younger,  on  his  assigning  according  to  the  declaration  aforesaid.    Refer 
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it  to  the  Master  to  inquire  and  report,  at  the  instance  of  the  Plaintiffs,  as  to  the 
particnlars  of  estate  charges  or  incumbrances  effected,  or  purported  to  be  effected,  by 
the  said  James  Duncan,  the  younger,  and  James  Duncan,  the  elder.  Refer  it  to  the 
master  to  take  an  account  of  the  rents  and  profits  of  the  said  land  received  by  the 
Defendants  James  Duncan,  the  younger,  and  James  Duncan,  the  elder,  respectively 
since  28th  October,  1863,  the  Master  being  at  liberty  to  substitute  a  reasonable 
occupation  rent,  to  be  charged  instead  of  the  said  rents  and  profits,  or  at  the  option 
of  the  said  Defendants  charging  them  with  an  occupation  rent  of  £150  a  year  only; 
also  to  take  an  account  of  all  payments  for  principal  and  interest  of  the  mortgage 
and  chai^  in  bill  mentioned  created  by  Alfred  Ronalds  deceased,  made  by  the  said 
Defendants  respectively.  Order  the  said  Defendants  James  Duncan,  the  younger, 
aud  James  Duncan,  the  elder,  forthwith  to  x>ay  the  Plaintiffs  their  costs  of  the  suit. 
Order  the  Plaintiffs  forthwith  to  pay  the  Defendant  Edward  Doward  his  costs  of 
this  suit,  without  prejudice  to  the  right  of  the  said  Plaintiffs  and  the  said  Edward 
Doward  to  be  indemnified  as  to  costs  out  of  the  trust  estate.  Refer  it  to  the 
Master  to  tax  the  above  costs.  Reserve  further  directions  and  future  costs.  Liberty 
to  apply." 


The  other  Defendants  did  not  appear. 


Our.  adv.  vult. 


1871. 
Ronalds 

DUXOAK. 


From  this  judgment  the  Defendant  Duncan,  the  elder,  appealed  to     Ma^  4,  5. 
the  full  Court  (r). 

Mr.  Btmny  and  Mr.  a* Beckett  for  the  Appellant. 

Mr.  J.  W,  Sf^hen  and  Mr.  Webb  for  the  Eespondents. 


The  Chief  Justice: — 


Matf  15. 


Suit  by  the  Plaintiffs,  the  widow  and  younger  children  of  Alfred 
Bonald^  who  died  intestate,  to  set  aside  as  fraudulent  two  conveyances 
made  respectively  by  Duncan,  the  elder,  and  Duncan,  the  younger.  At 
the  death  of  Ronalds  the  children,  including  the  eldest  son  and  the 
widow,  made  a  family  arrangement  by  which  the  eldest  son  was  allowed 
to  take  all  the  personal  property  of  the  deceased,  he  paying  his  debts 
and  agreeing  to  settle  the  land  in  favourof  his  mother,  his  brothers  and 
sisters,  and  himself  equally.  That  arrangement  was  carried  out.  The 
personal  property,  which  consisted  of  money  in  the  bank,  nursery  stock, 
and  oth^  chattels,  was  handed  over  to  the  eldest  son,  Frank  Bonalds, 
who,  out  of  it,  paid  his  father's  debts  and  retained  the  balance.     A 

(r)    Coraiii,  Stawell,  C.  J.,  Barry,  J.,  Williams,  J. 
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settlement  waa  eiecut«d  of  the  real  estate  which  purported  to  be  made 
in  coQaideration  of  natural  love  and  affection,  and  of  the  Bum  of  ten 
flhillinga.  This  aettlement  was  impugned  as  voluntary  on  the  part  of 
the  Defendant,  the  PlaintifTs  contending  that  although  do  other  con- 
sideration waa  mentioned,  yet  it  was  valid,  and  in  effect  carrying  out  the 
arrangement  described.  The  Defendant  urged  that  no  evidence  of  any 
other  consideration  than  that  stated  in  the  deed  would  be  given,  and  no 
doubt  as  inter  parleg  that  is  so.  But  according  to  the  decisions  both  iX 
law  and  in  equity  to  wbieh  we  were  referred,  a  party  to  a  deed 
charged  with  fraud  may  offer  evidence  alinude  in  order  to  provq 
the  absence  of  fraud,  although  that  evidence  tend  to  shew  other 
considerations  than  those  in  the  deed.  Those  authorities  it  was  said, 
however,  related  only  to  cases  under  the  13  Elix.,  and  not  to  ca«« 
uuder  the  27  Elk.;  and  certainly  all  the  cases  to  which  we  were 
referred  were  under  the  13  Eliz.,  and  related  to  creditors.  Bat  we 
can  discover  no  sound  reason  why  the  same  principle  should  not  be 
applicable  to  the  ease  of  purchasers.  The  two  Acts  are  for  different 
purposes,  hut  both  relate  to  fraud,  whether  fraud  upon  purchasers  at 
fraud  upon  creditors,  and  in  both  the  conveyances  are  declared  to  be 
fraudulent  and  void.  If  in  the  one  caso  evidence  may  he  admitted  to 
disprove  fruud  we  see  no  substantial  ground  why  it  may  not  also  be 
admitted  in  tho  other.  If  that  he  so,  here  is  an  actual  arrangement  bj 
which  in  consideration  of  one  person  doing  one  thing  another  person 
agrees  to  do  another;  and  iftheactformingtheconsideration  is  performed, 
BO  also  must  the  other  be.  This  conclusion  is  recognized  apparently  in 
the  judgment,  but  the  transaction  is  said  to  have  been  one  of  reciprocal 
gifts.  We  concur  in  the  conclusion  at  which  the  Court  has  arrived  on 
the  other  point,  and  therefore  it  is  not  necessary  for  us  to  pronounce 
any  decision  on  this.  But  wo  refer  to  the  subject  now  lest  it  should 
he  supposed  that  we  were  of  opinion  the  bill  could  not  be  sustained  on 
this  ground,  if  it  could  not  be  on  the  other.  We  have  not  lost  sight 
of  the  fact  that  sustaining  the  bill  on  the  first  ground  may  involve 
)me  difficulty  in  maintaining  the  suit,  on  the  ground  that  ejectment 
'ould  lie.  We  think,  however,  this  is  one  of  the  instances  in  which 
liere  is  concurrent  jurisdiction  between  Courts  of  Law  and  Bquity, 
nd  that  such  a  suit  may  be  maintuned. 

To  proceed,  it  appears  that  Bvmean  and  his  son  purchased  from 
^rank  Bonaldt,  the  eldest  son  and  heir-at-law  of  the  intestate,  originally 
nder  an  agreement  for  an  eleventh  share.  The  Defendant  Duncta*,  tbe 
ouDger,  says  that  this  was  abandoned  and  a  new  agreement  entered 
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into  for  the  purchase,  for  precisely  the  same  amount,  of  the  whole  of  the        ^871. 

propertj,  namely,  that  he  gave  for  eleven- elevenths  the  same  sum  that     Rokaxdb 

he  had  previously  agreed  to  give  for  one-eleventh,  a  very  singular  ^* 

arrangement ;  however  that  is  hia  story.    The  Defendant  Frank  Ronalds 

denies  this  statement,  and  contends  that  the  deed  is  an  imposition  on 

him,  that  no  professional  person  was  employed  on  his  behalf,  that  he 

did  not  peruse  the  conveyance,  that  it  was  prepared  by  a  professional 

person  for  Duncan^  the  younger,  who  was  not  his  regular  adviser,  but 

one  to  whom  he  had  gone  on  this  occasion  only,  having  on  all  previous 

occasions,  and  subsequently,  gone  to  another.     The  Court  held  that 

this  was  a  &aud  on  Frank  Ronalds,  and  set  the  deed  aside,  preserving 

the  sale  of  the  interest  which  actually  was  made  by  Frank  Ronalds  of 

hia  life  estate,  and  which  interest  he  had  a  right  to  dispose  of  under  the 

settlement  without  impeaching  or  disturbing  the  beneficiaries  under  it. 

We  think  there  was  evidence  to  sustain  the  decree. 

The  only  difficulty  which  presents  itself  to  our  mind  is  the  right  of 
maintenance  of  this  suit  by  the  present  Plaintiffs.  It  is  not  instituted 
by  Fraaik  Ronalds,  the  vendor,  but  by  those  interested  under  the  settle- 
ment, Frank  Ronalds  being  made  a  Defendant.  The  Court  held  that 
where  a  person  was  defrauded  into  doing  an  act  injurious  to  others, 
though  not  to  himself,  the  perdbns  injured  ought  to  have  redress,  and 
on  principle  we  think  that  ought  to  be  so.  Eeference  was  made  to 
Lord  Hardunck^s  judgment  in  Chesterfield  v.  Janssen,  but,  strictly 
speaking,  we  cannot  say  that  his  observations  go  to  the  full  length  of 
supporting  this  bill.  But,  by  analogy,  we  think  it  may  be  sustained, 
and  that,  on  principle,  there  is  no  objection  to  it.  If  these  Plaintiffs 
cannot  maintain  this  suit,  they  are  remediless.  The  vendor  is  a  party 
to  the  suit,  and  the  persons  injured  declare  that  though  the  person 
actually  defrauded  does  not  choose  to  interfere,  that  is  no  reason  why 
they  should  not  be  allowed  to  obtain  the  redress  to  which  they  are 
entitled.     So  £eu*  as  regards  Duncan,  the  son. 

Then  as  regards  Duncan,  the  father,  it  is  contended  that  there  is  only 
one  witness  who  affected  him  with  notice  of  this  fraud,  and  the  conveyance 
to  him  ought  not  to  be  disturbed,  because  his  answer  denied  fraud,  and 
there  is  only  oath  against  oath.  Without  disputing  for  the  present 
that  the  old  principle  is  still  applicable,  notwithstanding  the  alteration 
of  pleadings  in  equity  and  the  new  Act  relating  to  evidence,  it  appears 
to  OS  that  there  is  an  obvious  exception  to  that  general  rule,  namely, 
^hen  there  are  circumstances  tending  to  corroborate  the  oath  of  the 
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ROKALDS 

V. 
DUNCAJT. 


single  witness.  An  oath  so  confirmed  ought  to  be  regarded  of  more 
weight  than  the  oath  of  the  Defendant  by  his  answer,  unsupported  and 
uncorroborated.  In  this  instance  there  is  the  fact  that  the  father  and 
son  still  continued  in  partnership  ;  that  the  father  permitted  the  widow 
to  remain  in  possession  of  part  of  the  property — of  which  she  is,  indeed, 
still  in  possession — without  paying  him  any  rent  whatever,  or  recognizing 
his  ownership,  and  yet  she  is  only  entitled  under  this  settlement,  which 
settlement,  if  the  Defendant's  version  is  correct,  has  been  defeated  by 
the  subsequent  sale.  There  is  also  evidence  that  the  purchase  money 
was  paid  by  a  bill,  which  was  taken  up  by  a  cheque  of  the  partnership 
firm  of  Duncan  Sf  Son.  All  these  are  circumstances  which,  in 
estimating  the  balance  between  two  conflicting  testimonies,  cannot  be 
disregarded.  They  are  circumstances  of  corroboration ;  and  when  once 
the  case  is  launched,  facts  trifling  in  themselves  may  become  of  very 
great  importance  in  turning  the  scale.  We  think,  therefore,  that  the 
evidence  on  behalf  of  the  Plaintiffs  does  not  rest  on  the  testimony  of  one 
witness  only,  but  there  are  other  facts  sworn  to  by  other  witnesses 
which  support  that  testimony.  And  then  Dtmcany  the  father,  was  never 
called  to  support  the  answer  to  which  he  swears.  The  decree  is,  in  our 
opinion,  correct. 


There  is  one  other  point  which  remains  to  be  disposed  of — the  costs 
of  one  of  the  trustees,  Doward.  There  were  two  trustees —  Qant  and 
Doward.  Gani  did  not  defend  the  suit,  no  specific  charge  being  made 
as  to  his  personal  character.  Doward  did,  and  has  been  allowed  his 
costs,  and  we  think  properly,  for,  reading  the  paragraph  of  the  bill 
stating  very  pointedly  that  he  was  a  professional  man,  we  think  he  was 
called  upon  to  come  forward  and  defend  his  character.  We  allude  to 
the  27th  and  28th  paragraphs,  which  imply  in  effect  that  Doward 
declined  to  produce  the  settlement,  alleging  that  it  was  mislaid.  It 
appears  that  it  was  mislaid ;  and  although  there  are  some  circumstances 
of  suspicion,  the  Court  considers  that  those  statements  have  been 
explained.  Such  statements,  in  our  opinion,  called  upon  any  person 
having  regard  to  his  character  to  appear  before  the  Court  and  explain 
the  imputations.  If  they  are  not  sustained,  it  is  only  reasonable  the 
Plaintiffs  or  persons  preferring  them  should  pay  the  costs  of  the  defence. 
We  dismiss  the  appeal  with  costs. 


Solicitors :  Snowden — Mjocgregor^  Ramsay  Sf  Brake — Hardy^  Doward 
^Madden. 
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Jfay  6, 15. 


BAND  OF  HOPE  AND  ALBION  CONSOLS  COMPANY,  BE-        1871. 
GISTEEED  V.  ALL  SAINTS  COMPANY,  EEGISTEEED.        j^;:^^2&. 

Mining  injunction — Colowr  of  title — Public  street — Costs, 

On  motion  for  injunction  to  restrain  gold  mining,  Plaintiffs  showed  a  colour  of 
title  to  all  the  land  in  dispute ;  Defendants  showed  a  colour  of  title  to  all  except 
a  public  street,  as  to  which  they  showed  no  colour  of  title.  Motion  refused  as  to 
all  but  the  street,  but  granted,  per  Molesworth,  J.,  as  to  the  street,  on  terms  of 
FlaintifiSs  submitting  to  a  croB8-ii\junction  as  to  it,  which  they  declined. 

On  appeal,  motion  refused  as  to  all  but  the  street,  but  granted  as  to  that 
without  a  cross-injunction. 

Costs  of  an  injunction  motion  were  reserved  by  the  Primary  Judge.  On  appeal 
such  costs  were  made  costs  in  the  cause,  on  the  ground  that  the  interval  between 
the  sittings  of  the  Appeal  Court  was  too  long  foi  that  Court  to  deal  with  them, 
and  such  Court  ought  not  to  depute  to  the  Primary  Judge  the  carrying  out  of  its 
opinion. 


B; 


^ILL  to  restrain  mining  encroachment,  and  for  an  account  of  gold 
abstracted. 

The  PlaintiffB  claimed  the  whole  of  the  land  in  dispute  under  a 
frontage  claim  taken  up  in  1859 ;  and  also  claimed  a  part  of  the  land 
in  dispute,  including  half  of  a  street  called  Pleasant-street,  under  a 
block  claim  taken  up  in  1865.  On  motion  for  an  injunction  as  to  all 
the  land,  there  was  evidence  of  abandonment  by  the  Plaintiffs  of  all 
the  land,  and  of  title  acquired  by  the  Defendants  under  proceedings 
taken  in  July,  1870,  except  as  to  Pleasant-street,  to  which  the  Defen- 
dants had  no  colour  of  title.  The  Plaintiffs  had  not  obtained  the  con- 
sent of  the  Borough  Council  to  mine  under  Pleasant-street,  and  showed 
no  right  to  mine  without  such  consent. 

The  facts,  as  appearing  by  the  affidavits,  are  more  fully  stated  in  the 
judgment  of  Mr.  Justice  Moletworth, 

Mr.  J.  W.  St^hen  for  the  motion. 

Mr.  Holroyd  and  Mr.  WM  for  the  Defendants. 

Cur,  adv,  vult. 
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1871.       Mb.  Justice  Moleswobth: — 


BanbofHofb 

AND  Albion 

Consols 

Company 

V, 

All  Saints 
Company. 


April  25. 


Application  for  an  injunction  to  restrain  the  Defendants  from  mining 
on  a  strip  of  about  300  feet  from  north  to  south,  and  60  feet  from  east 
to  west,  running  along  Pleasant-street  on  the  east,  and  the  adjoining 
part  of  fhe  Plaintiffs'  claim  on  the  west.  The  Plaintiffs  claim  the  whole 
as  within  their  frontage  claim  on  the  Q-olden  Point  lead,  taken  up  in 
September,  1859  ;  and  the  northern  part  and  the  adjacent  half  of  the 
street  as  also  part  of  their  block  claim  No.  272,  taken  up  in  1865. 

The  land  in  dispute  was  formerly  claimed  by  the  Miners'  Eaceconrse 
Company,  who  were  registered  for  it  in  the  names,  first  of  Tennentj  and 
then  of  OwthoySy  as  their  trustees.  The  United  Extended  Band  of 
Hope  Company,  now  represented  by  the  Plaintiffs,  in  1866  proceeded 
di%'s^\nstTennent  and  others  for  encroachment  on  their  frontage  claim  (<). 
They  succeeded,  and  got  an  order  for  possession ;  but  there  has  been  a 
doubt  whether  it  was  not  limited  to  the  part  within  the  frontage  claim, 
and  not  within  the  block  claim  also,  and  1  am  inclined  to  think  that  it 
was  so  limited.  At  all  eVents,  according  to  the  affidavits,  the  Plaintifb 
left  the  Miners'  Eacecourse  Company  in  possession ;  and  working  on 
the  northern  part  in  1867,  then  stopped.*  Apparently  nobody  worked, 
until  by  arrangement  the  Defendants  got  a  lease,  bounding  the  latid  in 
question  on  the  west,  in  January,  1869.  Noonan  and  partners,  seeing 
the  land  idle,  proceeded — in  July,  1870 — ^for  forfeiture  against  Ourthop^ 
the  registered  owner  of  the  land  in  dispute  and  the  adjoining  land,  and 
got  an  order  to  be  put  in  possession.  According  to  the  Defendants' 
affidavits,  the  Plaintiff-company  intervened  at  the  hearing  of  the  case 
against  Curthoi/s,  and  induced  Noonan  to  restrict  his  decree,  taking  only 
the  land  now  in  dispute ;  and  Noonan  was  put  formally  in  possession, 
with  the  Plaintiffs'  knowledge,  and  the  Plaintiffs  wanted  to  buy  him 
out.  Noonan  becoming  idle  also,  several  persons  took  proceedings  for 
forfeiture  against  him  ;  Farquhar  and  others  first ;  and  another  person 
(according  to  the  Defendants'  affidavits)  as  agent  for  the  Plaintifife,  who 
was  defeated  at  the  hearing.  Another  person,  similiarly  stated  to  be 
agent  for  the  Plaintiffs,  proceeded  by  marking  out,  but  had  judgment 
against  him  in  a  suit  by  Noonan  for  encroachment.  Farquhar  and 
others  succeeded  against  NooTum,  18th  January,  1871 ;  got  an  order  for 
possession,  and  took  it.  The  Defendants,  with  the  Plaintiffs'  know- 
ledge, purchased  up  the  interests  of  both  Farquhar  and  Noonan^  got 
possession,  and  began  working ;  have  got  through  the  strip,  and  are  now 

(*)    8  W.  W.  &  A'B.,  M.,  41 
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under  the  street.    The  Plaintiffs'  case  represented  themselves  as  in        1871. 
imdisturbed  possession  ever  since  the  recovery  against  Tennent.  BaitdopHopb 


As  to  the  Plaintiffs*  frontage  title,  the  Defendants  say  that  the 
Grolden  Point  lead  has  been  fully  worked  through  the  Plaintiffs'  claim, 
although  the  surveyor  has  never  formally  marked  it  out.  On  the  whole, 
I  think  that  the  Plaintiffs  had  title  under  both  claims,  but  there  is 
Btrong  evidence  of  actual  abandonment  by  the  Plaintiff  of  all  the 
gromid  in  dispute ;  and  the  Defendants  have  strong  colour  of  title  to 
the  strip  of  land  as  acquired  through  the  order  against  Ourtkoys,  but 
tbej  have  no  colour  of  title  to  Pleasant- street,  while  the  Plaintiffs  have 
some  under  their  frontage  claim  and  the  block  No.  272. 

There  is  a  question  whether  Pleasant-street  is  exempt  from  mining 
operations,  as  applied  to  public  purposes,  or  withdrawn  by  proclama- 
tion. The  facts  are  not  distinct.  Perhaps  both  litigants  may  1}jb 
stopped  by  the  Crown,  or  by  the  Borough  Council.  For  interlocutory 
purposes  I  think  I  may  properly  stop  the  Defendants  if  the  Plaintiffs 
Bubmit  to  be  stopped  also  as  to  Pleasant-street. 

Order,  if  the  Plaintiffs  consent,  cross-injunction  as  to  Pleasant- 
street.  Beserve  costs,  as  those  of  the  motion  may  not  depend  on 
the  same  considerations  as  the  costs  of  the  cause. 


AND  Albion 

COVSOLS 

COMPAKY 

V. 

All  Saints 

COHPANT. 


The  Plaintiffs  declined  to  submit  to  any  cross-injunction,  and  ap- 
pealed to  the  full  Court  (^),  on  the  ground  that  an  injunction  should 
have  been  granted  as  to  all  the  land;  or  if  not  as  to  all,  as  to  Pleasant- 
street,  without  a  cross-injunction. 

Mr.  J.  W.  Stephen  and  Mr.  a^ Beckett  for  the  Appellants. 


Mr.  Holroffd  and  Mr.  Webb  for  the  Sespondents. 


Ottr.  adv.  vult 


May  6. 


{f)    Ckmun,  Stawettj  C.  J.,  Barry,  J.,  WilUana,  J. 
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1871.  The  Chief  Justice: — 

BahdofHopb 

Ain)  Albion  Application  for  an  injunction,  which  was  refused,  an  offer  having  been 

^^  0]N^  S  OX'S 

CoHFANT  made  to  the  Plaintiffs  to  grant  an  injunction  as  regards  a  road  called 

^*  Pleasant-street,  part  of  the  subject  matter  of  the  suit,  provided  tlie 

CoHPAVY.  Plaintiffs  consented  to  a  cross    injunction. 


Hay  16. 


The  bill  related  to  a  rectangular  piece  of  land  to  which  the  Plaintiffs 
had  unquestionably  been  at  one  time  entitled.  It  is  colojured  blue  on 
the  plan  before  the  Court.  The  Plaintiffs  were  also  at  one  time  entitled 
to  the  land  on  each  side  of  Pleasant-street.  As  regards  the  part 
coloured  blue,  we  think  there  are  not  facts  before  the  Court  sufBcient 
to  justify  our  interfering  with  the  decision  already  pronounced ;  because, 
although  we  have  held,  and  still  hold,  that  in  granting  an  injunction 
the  Court  does  not  necessarily  determine  the  suit,  but  only  maintainB 
intact  and  inviolate  until  the  decision  of  the  case  property  which 
might  be  otherwise  destroyed,  still,  to  warrant  the  overruling  the 
decision  pronounced,  there  should  be  a  primd  facie  case  made  so 
strong  that  an  inference  fairly  arises  that  the  Plaintiff  will  ultimatelj 
succeed.  The  case  is  embarrased,  and  we  offer  no  opinion  upon  it. 
Eights  did  exist,  and  may  be  said  still  to  exist,  but  there  have  been 
proceedings  taken  and  interferences  by  the  Plaintiffs  which  tend  to 
militate  against  their  rights,  and  we  must  decline  to  say  that  the 
decision  is  erroneous  as  regards  that  part  coloured*blue. 


But  the  case  presents,  in  our  opinion,  altogether  a  different  aspect 
as  regards  Pleasant -street.  That  is  a  street  to  both  sides  of  which  the 
Plaintiffs  were  unquestionably  entitled,  and  to  one  side  of  which  they 
are  now  entitled.  It  is  conceded  by  the  Plaintiffs  that  this  is  a  street 
as  to  which  there  may  be  some  difficulty  about  the  right  to  mine,  unless 
the  consent  of  the  municipal  authorities  is  obtained.  It  is  unnecessaiT 
for  us  to  offer  any  opinion  as  to  that.  But  under  this  street,  without 
any  consent  from  the  municipal  authorities,  or  having  obtained  any 
right  as  far  as  we  can  see,  the  Defendants  have  mined.  They  write  to 
the  Plaintiffs  apprising  them  that  on  a  certain  date  they  will  be  in  the 
middle  of  the  street  by  a  drive,  and  that  they  will  be  prepared  then  to 
divide  the  street  with  them,  giving  them  one  half  and  retaining  the 
other  half  themselves.  The  judgment  decides  that  the  Plaintiffs  have  a 
strong  colour  of  title  as  regards  this  street,  and  we  concur  in  that  view; 
and  that  the  Defendants  have  no  colour  of  title,  and  we  also  concur  in 
that  view ;  and  we  unquestionably  think  that  the  Plaintiffs  are  entitled 
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to  their  injunction  as  regards  this  street,  without  any  limitation.    The        ^871. 
Defendants  ought  to  be  restrained  from  interfering  with  that  which  is  Band  op  Hops 
the  Plaintiffs^  and  to  which  the  Defendants  have  no  colour  of  title. 


The  cross  injunction  proposed  in  this  case  has  a  rerj  peculiar  effect, 
because  the  street  is  the  line  of  demarcation  between  the  land  to  which 
the  Plaintiffs  are  entitled  and  the  part  coloured  blue,  which  both  sides 
claim.  Thus,  the  Defendants  would  be  allowed  to  mine  in  the  blue  undis- 
turbed, and  the  Plaintiffs  would  be  effectually  prohibited  from  enforcing 
their  rights  in  any  way.  We  think  the  appeal  should  be  allowed,  and 
tbe  injunction  granted  so  far  as  regards  Pleasant-st^'eet. 

We  have  been  asked  not  to  follow  the  example  set  us  of  reserving  the 
costs.  "We  think  if  we  could  do  so,  we  ought  to  reserve  them.  But  we 
cannot,  having  regard  to  the  long  interval  between  the  sittings  of  this 
Court;  and  we  ought  not  to  depute  to  the  Primary  Judge  the  carry- 
ing out  of  any  opinion  of  ours.  The  costs  were  reserved,  and  we  think 
properly,  because  it  is  a  very  peculiar  case,  and  the  ultimate  decision 
of  the  suit  may  not  govern  the  costs  of  this  application.  We  deter- 
mine the  question  of  costs  now  solely  for  the  reasons  explained.  The 
appeal  will  be  allowed  with  costs,  and  an  injunction  granted  as  to 
Pleasant-street,  the  costs  of  which  injunction  will  be  costs  in  the  cause. 

Solicitors  :  J.  M.  Davies,  for  Hitchejis — Dickson  for  Watson. 


AND  Albion 

Consols 

Company 

V. 

All  Saints 
Company. 


The  suit  was  ultimately  compromised. 
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THE  ATTOENEY-GENEEAL  v.  THE  PEESIDENT,  COUNCni- 
LOES,  AND  EATEPAYEES  OF  THE  SHIEE  OF  DAEEBIN. 

Municipal  Corporation — JEstimate — Contract — Expenditure  in  excess  of  Assets- 
Injunction, 

The  Council  of  a  Sbire  placed  upon  the  estimate  of  expenditure,  under  No. 
358,  sec.  204,  an  item  of  £1,100  for  a  bridge  and  Shire  hall.  The  actual  revenue 
proved  much  less  than  that  estimated ;  and  the  Shire  being  actually  in  debt  for 
liabilities  already  incurred,  the  Council,  by  a  majority  of  one,  entered  into  a  coo> 
tract  for  erecting  a  Shire  hall  at  a  cost  of  £628.  Upon  motion  for  an  injunction 
upon  an  information  at  the  relation  of  a  ratepayer,  with  the  consent  of  the  dis- 
entient  minority  of  the  Council,  to  restrain  the  Council  from  expending  any  of 
the  Shire  funds  in  the  erection  of  the  hall, 

Seld,  that  the  dissentient  minority  had  no  right  to  assume  a  diacriminatiDg 
discretion  as  to  which  particular  expenditure  should  be  stopped ;  and  that  the 
contract  having  been  entered  into,  the  Court  would  not  subject  the  Shire  to 
liability  for  damages,  by  stopping  its  execution. 

Attorney- General  v.  Mayor,  Sfc,  of  St,  Kilda  distinguished. 


M 


OTION  for  an  injunction  to  restrain  the  Darebin  Shire  Coundl 
from  expending  any  of  the  Shire  ftind  in  the  erection  of  a  Shire  halJ. 

The  information,  which  was  by  the  Attorn ey-Q-eneral  at  the  relation 
of  a  ratepayer,  against  the  Corporation,  the  President  and  all  the  Shire 
Councillors  individually,  and  Mr.  Mitchell  the  contractor,  made  the 
following  case ; — 

The  Eoad  Districts  of  Epping,  Morang,  and  Woodstock  were,  on 
the  26th  September,  1870,  united  under  the  "  Shires  Statute^'  No.  358, 
into  a  Shire,  and  were  duly  incorporated  as  such.  The  Shire  is  now 
divided  into  three  ridings,  Epping  riding,  Morang  riding,  and  Woodstock 
riding,  respectively  corresponding  with  the  former  Eoad  Districts. 
A  rate  was  struck  in  September  last  for  the  current  financial  year,  the 
estimate  of  receipts  and  expenditure  previously  made  shewing  an  esti- 
mated revenue  of  £6,025,  and  a  proposed  expenditure  of  equal  amount, 
including  a  sum  of  £1,100  for  a  bridge  and  shire  hall.  The  actual 
revenue  of  the  Shire  proved  to  be  very  much  less  than  was  anticipated 
by  the  estimate,  and  by  an  account  made  up  by  the  finance  committee 
to  the  30th  March,  1871,  the  liabilities  of  the  Shire  exceeded,  its 
revenue  by  £1,819,  without  including  the  £1,100  for  the  bridge  and 
Shire  hall.  The  Council,  it  was  alleged,  were  already  provided  with 
suitable  and  convenient  offices  within  the  Shire  under  lease  or  contract 
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for  a  period  of  which  more  than  two  yeara  were  tmexpired,  but  a        1871. 
majority  of  one  of  the  Councillors  were  desirous  of  at  once  building  a    attoenbt- 
Shire  hall,  and  had,  by  the  casting  vote  of  the  President,  called  for     G^nkkal 
tenders,  and  entered  into  a  contract  with  Mr.  Thomas  Mitchell  for  that    Pebsidbnt, 
purpose,  at  a  cost  of  £628,  notwithstanding  a  protest  from  the  dissen-  ,^^  shihb  qp 
tient   Councillors.      The   Defendants   (the  Councillors)  were  it  was     Dahkbin. 
submitted,  trustees  of  the  shire  funds  for  the  purposes  mentioned  in 
section  196  of  the  Act.    The  information  alleged  that  they  had  control 
o?er  large  sums  of  money,  but  insufficient  to  discharge  the  liabilities 
now  unpaid;    that  there   were  no  funds  available  for  the  erection 
of  tbe  Shire  hall ;  and  that  the  majority  of  the  Councillors  intended  to 
build  the  same  upon  credit,  either  by  incurring  a  prospective  liability 
or  running  into  increased  debt. 

The  bill  was   verified  by   an  affidavit  of  Mr.  Beaver,  the  relator. 
Mr.  M^Cormick  and  other  Councillors  filed  an  answering  affidavit,  to  the 
effect  that  the  receipts  were  much  larger  than  it  was  supposed  they 
would  be  in  September  last,  as  the  receipts  on  account  of  tolls  on  the 
Northcote-road,  which  previously  belonged  to  the  Epping  and  Morang 
Eoad  Board,  now  belonged  to  the  Shire.     The  contracts  for  the  main- 
tenance, &c.  of  roads  were  for  £3,000,  but  there  was  a  condition  in  the 
contracts  that  they  might  be  stopped  at  any  time  if  the  Shire  had  not 
funds,  whereas  the  contract  for  the  hall  could  not  be  stopped  without 
subjecting  the  Council  to  an  action.     It  was  agreed  last  year,  by  a 
majority  of  seventeen  to  three,  that  it  was  advisable  to  erect  a  hall 
but  no  steps  were  then  taken  for  an  injunction.     The  estimate  for  the 
hall  was  also  approved  of  by  a  large  majority,  and  no  steps  were  then 
taken.    The  contract  was  executed  on  the  13th  April,  yet  it  was  not 
till  a  fortnight  afterwards  that  the  bill  was  filed.    The  present  hall  was 
at  Preston,  but  it  was  only  rented  at  £20  per  annum.     It  was  small 
and  inconveniently  situated;  for  instead  of  being  near  the  centre  of 
the  Shire  it  was  only  three  miles  from  the  southern,  and  seventeen 
miles  from  the  northern,  boundary  of  the  Shire. 

Mr.  J.  W.  Stephen  and  Mr.  Webb  for  the  motion  relied  upon  The 
Attorney- General  v.  The  Mat/or,  Sfc.  of  St.  Kilda  (v). 

Mr.   Drummond  for  the  minority  of  the  Councillors,   Defendants 
taidng  the  same  view  as  the  Plaintiffs. 

(«)   6  W.  W.  &  A'B.,  Eq.,  141. 


^ 
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1871.  Mr.  Holroyd  for  the  Corporation.     There  are  ample  funds  available 

Attoeney-  ^^^  *^®  work,  but  even  if  there  were  not,  no  ratepayer  can  pick  out 

Qenbbal  particular  work ;  and  have  the  privilege  of  saying  that  should  not  be 

President,  executed. 

&0.,  07 

THE  Shire  of 
Dabbbin.         The  other  Defendants  did  not  appear. 

Our.  adv.  wU. 


May  18.       Me.   JUSTICE  MoLESWOBTH  : — 

Motion  for  injunction  to  restrain  the  Defendants  from  expending 
the  Shire  funds  in  erecting  a  Shire  hall.  This  motion  is  based  upon  tbe 
same  view  as  my  decision  in  The  Attorney- Qeneral  v.  The  St.  Kilda 
Council  (w),  upon  the  Act  No.  184,  parallel  to  the  "  Shires  Statute" 
No.  368. 

According  to  the  affidavits  in  support  of  it,  the  Shire  is  at  present  very 
much  in  deb*^,  and  its  liabilities  exceed  its  assets,  as  appears  by  an  account 
to  30th  March — in  some  degree  sanctioned,  though  as  I  collect  not  con- 
firmed, by  its  finance  committee.  The  answering  affidavits  impugn  this 
account  in  several  particulars,  but  do  not  sufficiently  meet  the  case 
made,  that  the  Council  is  unwarrantably  running  into  debt.  Tbose 
answering  affidavits  rely  upon  the  power  of  the  Council  to  rescind 
contracts  for  repairing  roads,  and  so  escape  part  of  their  apparent 
liability  ;  but  I  would  be  inclined  on  the  materials  before  me,  to  adopt 
the  argument  of  the  Plaintiffs'  counsel,  that  if  road-making  liabilities 
were  entirely  struck  off",  the  Council  would  be  going  beyond  its  moneys. 
There  is  no  distinct  answer  to  the  imputation  of  the  intention  of  tbe 
majority  to  build  the  Shire  hall  by  going  into  debt. 

But,  taking  this  against  the  Defendants,  the  case  is  very  different 
from  the  St.  Kilda  case.  The  work  in  question  was  put  upon  tbe 
estimate  made  in  November  before  fixing  a  rate,  so  as  to  challenge  tbe 
attention  of  those  regarding  it  as  an  unwarrantable  extravagance.  Its 
probable  cost,  £600,  is  of  much  less  proportionate  consequence  tban 
the  £10,000,  the  expense  contemplated  at  St.  Kilda.  The  application 
now  made  is  not  to  stop  all  expenditure  by  the  Council,  but  a  particular 
expenditure,  which  the  minority  instigating  this  proceeding  think 
especially  objectionable.  The  minority  have  no  right  to  assume  such 
discriminating  discretion. 

(»)  6  W.  W.  &  A'B.,  Eq.,  141. 
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But  the  great  distinction  between  this  case  and  the  St.  Kilda  case  is  1871. 

tliat  the  motion  there  was  before,  here  it  is  after,  the  contract.     I  ATTOByBr- 

adhere  to  the  view  1  expressed  in  the  St.  Kilda  case,  as  to  the  power  General 

of  the  Council  to  make  a  binding  contract,  and  do  not  think  that  can  Presidkkt, 

be  impeded  by  a  protest.     I  am  inclined  to  say  that  I  would  haye  no  ^2'*  ^^ 

THE  OHTRE  Ok 

power  to  depriye  the  contractor  of  the  right  of  enforcing  his  contract,  Dahebin. 
miless  I  could  say  that  he  was  in  fraudulent  conspiracy  with  the 
majority  of  the  Council  to  eyade  the  policy  of  the  Act.  I  do  not  think, 
then,  I  should  make  an  order  subjecting  the  Shire  to  liability  for 
damages  by  breaking  their  contract  without  having  the  building  done. 
My  refusing  to  stop  the  contract  is  quite  a  different  thing  from  acquit- 
ting the  members  of  the  Council  from  liability  for  voting  for  a  violation 
of  the  law.     Refuse  motion;  costs  to  be  in  cause. 

Solicitors :  Macgregor^  Ramsay  Sf  Brake — Bennett  Sf  Attenhorough, 


Iv  THE  Mattbb  op  CHARLES  PALMER,  a  Litnatic.  Jtfay  18,23. 

Lunatic — Seal  estate — Contract  of  purchase — Sale, 

Order  made  for  sale  of  lauatic's  interest  in  land  wbich  he  had  contracted  to 
purchase,  and  for  which  he  had  paid  part  of  the  purchase-money,  there  being  no 
funds  of  the  lunatic  availrvblc  to  complete  the  purchase. 


0 


N  a  refennce  under  section  149  of  the  " Lunacg  Statute,''^  the 
Master  had  reported  that  Qharlrs  Palmer,  in  confinement  as  a  lunatic 
patient,  was  a  lunatic  incapable  of  managing  himself  or  his  affairs,  and 
a  guardian  of  his  person  and  estate  was  subsequently  appointed  under 
the  same  section.  Before  Palmer  was  confined  he  had  purchased  land 
at  auction,  upon  which  he  had  paid  a  cash  deposit  of  one-tliird  of  the 
purchase-money,  under  conditions  of  sale  providing  for  forfeiture  of  the 
deposit  in  case  of  non-completion.  The  properties  had  been  bought  at 
a  reasonable  price,  but  there  were  no  funds  of  the  lunatic  available  for 
completion,  and  the  vendors  threatened  to  forfeit. 

Mr.  a'Beckett  moved,  on  affidavit  of  the  above  facts,  for  leave  to  the 
guardian  to  dispose  of  Palmer's  interest  under  the  contracts. 

Cur.  adv,  vult 

T.  B.     VOL.  II. — EQ.  H 


92  SJJPEEME  COTJET:    VICTOEIA, 

1871.       Me.  Jxtstice  Molebwobth: — 

In  the  Matter 

^  ^f  Mr.  Calmer  liad  agreed  to  buy  certain  properties,  had  paid  part  of 

Palmes,  the  purchase  money,  and  had  agreed  to  pay  the  balance  within  a  certain 
■^  23  time,  failing  which  the  deposits  were  to  be  forfeited.  The  Court  can- 
not very  well  depart  from  the  old-established  usage  in  regard  to  tlie 
sale  of  lunatics'  property,  and  establish  an  entirely  new  practice.  He 
guardian  of  the  lunatic  claims  to  be  in  the  same  position  as  a  commit- 
tee under  the  old  system ;  but  a  committee  as  such,  had  no  power  to 
sell  a  lunatic's  property.  The  Court  sanctioned  and  directed  a  sale 
under  peculiar  circumstances.  No  commission  of  lunacy  has  been 
granted,  finding  for  what  length  of  time  Mr.  Palmer  was  suffering  fix)m 
mental  incapacity.  The  Court  does  not  know  whether  at  the  time  the 
contracts  were  entered  into  he  was  mentally  competent ;  if  he  waa  not 
competent,  it  is  questionable  whether  the  contracts  were  not  null  and 
void,  and  whether  the  deposits  could  not  be  recovered.  It  is  even 
debatable  whether,  under  the  conditions  of  sale,  the  sellers  could  do 
anything  but  resell  the  property.  However,  on  the  whole,  I  am 
inclined,  if  the  guardian  wishes  it,  to  make  an  order  that  the  guardian 
may,  with  the  approbation  of  the  Master,  sell  for  cash,  the  right,  title, 
and  interest  of  the  lunatic  in  these  respective  properties,  and  conyey 
his  right,  title,  and  interest  to  the  purchaser  on  receiving  from  the 
purchaser  an  indemnity  against  being  required  to  pay  the  balance  of 
the  purchase-money. 

Solicitors :  Fahner  S[  SedderwicJc. 
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CONEOY  c.  MASON.  1871. 

MoHgag^—Redempiion— Notice— Tender.  ^^  ^'  ^^' 

* 

A  mortgage  contained  a  covenant  for  payment  of  interest  by  equal  quarterly 
payments,  so  long  as  the  principal  remained  unpaid.  Afler  the  day  fixed  for  pay- 
ment of  principal,  and  between  two  of  the  quarterly  days  for  payment  of  interest, 
ttx  months'  notice  to  redeem  was  given.  At  the  end  of  the  six  months,  princii>al 
and  interest  to  date  were  tendered  and  refnsed  by  the  mortgagee,  who  insisted  on 
his  right  to  interest  up  to  the  next  quarterly  day  of  payment.    On  bill  to  redeem 

Seld,  that  the  amount  tendered  was  sufficient,  and  that  the  mortgagor  was 
entitled  to  his  costs  of  suit;  that  interest  stopped  from  the  day  of  tender,  but 
that  the  mortgagee  was  entitled  to  all  interest  on  the  sum  tendered,  actually 
obtained  by  the  mortgagor  after  tender. 

Observations  on  the  sufficiency  of  tender. 


B 


^  Y  mortgage,  dated  16th  September,  1865,  the  mortgagor  covenanted 
to  pay  £150  in  twelve  months,  and  interest  at  £12  10«.  per  cent.,  so 
long  as  the  principal  remained  due,  by  equal  quarterly  payments.  After 
the  principal  had  fallen  due,  and  between  two  of  the  quarterly  days  of 
payment,  the  Plaintiff,  who  was  the  transferree  of  the  equity  of  redemp- 
tion, gave  notice  in  writing  to  the  Defendant,  mortgagee,  of  his  intention 
to  redeem  at  a  day  six  months  from  that  date,  by  payment  of  the  prin- 
cipal and  interest  to  the  day  of  payment.  On  the  day  fixed  by  the 
notice,  the  Plaintiff's  agent  tendered  the  principal  and  interest  to  date 
by  producing  a  bag  containing  the  money,  which  the  Defendant  refused, 
insisting  on  his  right  to  receive  interest  up  to  the  next  quarterly  day 
of  payment.  The  Plaintiff  thereupon  filed  his  bill  to  redeem,  sub- 
mitting that  the  tender  and  refusal  stopped  interest,  and  entitled  the 
Plaintiff  to  his  costs  of  suit. 

Mr.  J,  W.  Stephen  for  the  Plaintiff. — The  mortgagee  is  only  entitled 
to  notice  for  the  purpose  of  enabling  him  to  re-invest.  The  time  at 
which  notice  is  given  is  immaterial ;  all  that  is  required  is  sufficient 
notice,  and  six  months'  notice  is,  in  practice,  treated  as  sufficient :  Day 
V.  Lmf  (x).  The  Defendant's  refusal  to  accept  the  amount  offered 
dispensed  with  any  more  formal  tender  than  that  made.  The  evidence 
is  distinct  as  to  the  money  being  ready. 

Hr.  Bunny  for  the  Defendant. — ^The  rights  of  the  parties  are  con- 
trolled by  the  deed.     The  mortgagor  having  covenanted  to  pay  interest 

(x)   SlBeav.,  270. 
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quarterly  cannot  be  allowed  to  substitute  any  different  mode  of  pay- 
ment. The  covenant  for  payment  on  the  specified  days  is  not  confined 
to  interest  before  the  principal  falls  due,  but  is  expressly  extended  to 
payment  afterwards,  so  long  as  the  principal  remains  unpaid.  The 
interest  is  divided  into  fixed  payments  of  stated  amount  in  the  same 
manner  as  interest  on  debentures  by  dividend  coupons.  The  debenture- 
holder  could  not  be  compelled  to  accept  half  a  dividend,  nor  can  the 
mortgagee  be  compelled  to  accept  half  a  quarter's  interest.  The  tender 
was  insufl&cient,  as  no  money  was  produced  or  counted;  there  was 
nothing  but  the  agent's  assertion  to  satisfy  the  mortgagee  as  to  what 
the  bag  contained.    • 


Mr.  J,  W.  Stephen  in  reply. — Interest  is  only  payable  so  long  as  the 
principal  remains  due.  The  question  is  as  to  when  the  mortgagee  can 
be  compelled  to  receive  the  principal.  The  covenant  as  to  payment  of 
interest  cannot  govern  this  question. 

Cur,  adv.  tvHl 


May  31.       Mb.   JUSTICE  MoLESWORTH  :■ 


The  Plaintiff,  Mr.  Conroy^  on  16th  September,  1865,  mortgaged  to 
Mr.  Wheeler  to  secure  £150,  payable  in  a  year,  with  12^  per  cent, 
interest,  payable  quarterly,  and  a  covenant  for  payment  of  the  same 
interest  as  long  as  the  money  remained  due  after  the  year.  In  March, 
1866,  Wheeler  assigned  to  Mr.  Mason^  the  Defendant,  who  received 
interest  to  March,  1870.  On  30th  April,  1870,  Plaintiff  gave  Defendant 
notice  that  he  would  pay  off  at  the  end  of  six  months  from  that  date. 
On  29th  October,  1870,  being  Saturday,  a  clerk  of  Plaintiff's  solicitor, 
sent  by  him  at  Plaintiff's  request,  having  more  than  the  necessary 
money — gold  in  a  bag,  silver  and  copper  money  in  his  hand — with  a 
copy  of  the  notice,  met  the  Defendant  in  the  afternoon  in  the  street  of 
Daylesford,  and  said,  "  I  come  to  tender  Gonroy^s  mortgage-money  and 
interest  up  to  date.  I  have  £150  principal,  and  £11  19«.  lid.  interest." 
This,  as  I  calculate,  was  a  few  shillings  too  much.  Defendant  said, 
"  I  will  not  take  it.  I  want  more — nine  months'  interest."  This  clerk 
states  that  he  opened  the  bag  and  showed  the  money  in  it,  also  the 
notice  of  30th  April.  The  Defendant  contradicts  this  witness  some- 
what, but  I  believe  him,  as  he  is  corroborated  by  two  others  contradict- 
ing the  Defendant.   I  take  this  to  be  a  good  tender  at  law;  the  cases  are 
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collected  in  Fisher  on  Mortgages,  p.  774.  In  Sucklinge  v.  Goney  (y)  the 
bag  was  unopened ;  and  Courts  of  Equity  are  less  rigid  as  to  tenders 
than  those  of  law:  Manning  v.  Burgee  (z). 

When  a  mortgage  is  overdue  there  must  be  some  way  of  paying  it, 
and  stopping  interest.  There  is  little  direct  authority  as  to  the  manner, 
hut  the  text  books  and  general  opinion  have  fixed  six  months  as  the 
proper  notice — Fisher  on  Mortgages,  p.  768.  There  is  no  reason  for 
shaping  the  rule  to  the  practice  of  notices  terminating  tenancies  upon 
the  day  of  their  commencement,  as  interest  is  payable  from  day  to  day, 
and  apportionable  ;  and  the  reason  for  requiring  any  notice  is  to  allow 
time  to  the  mortgagee  to  find  another  investment.  A  judicial  recog- 
nition of  the  rule  may  be  found  in  Orugeon  v.  Oerrard  (a).  So  where 
a  mortgagee  consents  to  be  paid  by  sale  in  a  suit,  he  is  entitled  to 
interest  for  six  months  from  his  consent:  Day  v.  Day  (h). 

As  {he  Defendant's  claim  for  three  months'  interest  was  unfounded, 
and  has  caused  the  suit,  I  •  shall  order  him  to  pay  the  costs  of  it. 
There  is  some  doubt  as  to  the  Plaintiff  being  liable  to  interest 
on  the  money  so  far  as  he  has  made  interest  on  it,  notwithstanding  the 
tender — Fisher,  p.  941.  ChfJes  v.  Hall  (c)  puts  the  question  on  the 
money  having  been  always  ready,  which  here  I  think  it  was.  There  is 
some  evidence  it  was  on  bank  deposit  bearing  interest.  The  point  was 
not  raised  by  the  Defendant's  answer,  nor  sifted  on  examination  of  the 
witness.  The  sum  is  too  trifling  to  be  worth  a  reference,  but  I  shall 
order  the  Plaintiff  to  make  an  affidavit  on  the  subject,  and  pay  what  he 
has  to  admit. 


1871. 

CONBOT 
V, 

Mason. 


"Declare  that  the  mortgage  debt  and  interest  to  30th  October,  1870,  was  duly 
*'  tendered  to  the  Defendant  on  that  day.  Order  the  PlaiutiH*,  at  such  time  and  reason- 
"  able  place  as  the  Defendant  shall  by  notice  upon  the  Plaintiff's  solicitor  fix,  to  pay 
"  the  Defendant  £161  19«.  Wd. ;  also  to  make  an  affidavit  stating  whether  he  has  made 
"  any  and  what  interest  or  profit  upon  the  sum  tendered  since  the  said  tender,  and  to 
"  pay  the  Defendant  such  sum  at  the  time  and  place  in  addition.  Order  the  Defendant 
"  to  reconrey  the  mortgaged  premises  to  the  Plaintiff  by  a  conveyance  to  be  prepared 
"  at  the  Plaintiff's  expense,  and  settled  by  the  Master  in  c&se  the  parties  differ,  upon 
**  payment  of  the  aforesaid  sums,  if  not  previously  paid.  Order  the  Defendant  to  pay 
**  the  Plaintiff's  costs  of  suit  when  taxed  and  ascertained.    Refer  to  tax.    Liberty  to 


Solicitors :   OeaJce — Macgi-egor,  Ramsay,  and  Brahe, 

)  Noy,74. 
>)   lCh.Cas.,  29. 
W  4  T.  A  C^  119. 


% 


\ 


h)    SlBeav.,  270. 
(?)    2  P.  Wms.,  378. 
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May  27. 
Jwie  12. 


WHITE  V.  THE  COLONIAL  BANK  OE  AUSTBALASIA. 

Squatting  partnerahip — Stocic  mortgage — Lien  on  toool — Priority  of  regiHration, 

O,,  a  member  of  a  squatting  paitnenhip,  to  secure  money  advanood  by  the 
Plaintiffs,  executed,  without  the  consent  of  the  mortgagees,  a  lien  in  the  Plain- 
tiffs'  favour  over  wool  on  sheep,  the  property  of  the  partnership,  which  sheep 
were  subject  to  an  existing  mortg^e.  The  rate  of  interest  on  the  adyance  wsi 
not  inserted  in  the  lien.  G.  afterwards  mortgaged  his  interest  in  the  partner 
ship  property  to  a  Bank  to  secure  his  antecedent  private  debt,  and  this  mortgage 
was  registered  in  priority  to  the  Plaintiffs'  lien.  The  Bank  obtained  a  transfer 
of  the  first  mortgage,  entered  into  possession,  sold  the  wool,  and  claimed  to  hold 
their  security  for  the  amount  due  on  both  mortgages  in  priority  to  the  Fhuutiffii' 
lien. 

On  bill  seeking  a  transfer  of  the  securities,  on  payment  of  the  sum  due  on  the 
first  mortgage,  and  a  charge  to  the  extent  of  the  proceeds  of  the  wool  which  hid 
been  sold  by  the  Bank, 

Seldf  that  O.  had  implied  authority  to  ^ve  a  lien  on  behalf  of  the  firm.  That 
the  lien,  though  void  under  the  Statute,  was  good,  independently  of  the 'Statute, 
as  against  the  lienor.  That  the  sale  of  the  wool  did  not  destroy  the  lienee's  rigbt 
to  marshal  securities,  and  that  Plaintiffs  were  entitled  to  redeem  as  prayed;  but 
were  not  entitled  to  interest  on  the  proceeds  of  the  wool,  except  in  so  fiu*  as  such 
proceeds  had  reduced  interest  payable  on  the  first  mortgage. 

JlX  ugh  glass,  FatricJe  Higgim  and  B,  S,  Anderson  entered  into 
partnership  for  the  purpose  of  buying,  and  carrying  on,  certain  sheep 
stations  in  the  Echuca  district.  The  stations  were  bought  in  the 
name  of  Higgins,  and  mortgaged  to  the  vendors  by  two  mortgages, 
dated  13th  October,  1865,  to  secure  £8,572  16«.  8J.,  the  unpaid 
balance  of  purchase-money.  Glass  managed  the  stations,  and  from 
time  to  time  obtained  advances  from  the  Plaintiffs  for  station  purposee, 
which  were  secured  by  liens  on  the  station  wool,  and  were  repaid. 

In  April,  1869,  Glass  obtained  a  further  advance  of  £8,000,  and 
executed  a  document  as  follows : — 


'*  In  consideration  of  the  sum  of  £8,000  sterling,  bond  fide  value,  which  I  admit  to 
have  received  in  money  from  Solmes,  White  and  Co.,  I  do  hereby  give  the  said 
Holmee,  White  and  Co.  a  preferable  lien  (to  the  extent  of  the  said  sum  and  the  inte- 
rest hereinafter  mentioned)  on  the  wool  of  the  ensuing  clip  to  be  shorn  from  my 
flocks  of  sheep  and  the  progeny  thereof,  consisting  in  number  of  forty -five  thounnd 

or  thereabouts,  and  branded ,  and  now  depasturing  at  Cornelia  Creek,  Rest  Down 

Pkins  and  Tongala  Stations,  in  the  Echuca  District  of  the  colony  of  Victoria,  under 
the  superintendence  of  Sugh  Lynch.    It  is  agreed  that  the  said 
shall  be  entitled  to  interest  at  the  rate  of  per  centum  per  annum,  from  tbe 

day  of  18        ,  on  the  sum  of  £  .    And  it  is  foither 

agreed  that  the  said  sheep  shall  be  shorn  by  me,  or  at  my  expense,  and  the  wool 
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thereof  shall  be  delivered  at  Melboome,  to  the  order  of  the  said  Holmes,  White  and         1871. 

0».,  and  that  the  said  Molmee,  White  and  Co,  may  sell  all  wool  so  delivered  and  retain 

the  expenses  of  sale  and  the  moneys  due  to  the  said  Holmes,  White  and  Co.  on  this 

security  from  the  proceeds  of  sale.    Dated  the  2l8t  day  of  May,  a.d.  1869.  Coloktal 

^     «         ^  Bawkoi 

« For  Patk.  HiGGDfs,  ^  AusxaALAiU. 

Httoh  Glass,  and  >  Hugh  Qlabs." 

R.  S.  Andbbson,  J 

This  lien  was  without  the  consent  of  the  mortgagees.  By  deed  of  5  th 
June,  1869,  reciting  that  under  the  agreement  of  partnership  between 
Glass,  Higgins  and  Anderson,  each  partner  was  to  have  a  lien  on  the 
partnership  property  for  the  amount  of  his  advances  to  the  partner- 
ship, and  that  Glass  had  advanced  £36,000  beyond  his  share,  Glass 
mortgaged  to  the  Colonial  Bank  of  Australasia  all  his  share  and  inte- 
rest in  the  partnership  property,  to  secure  £50,000  due  by  him  to  the 
bank.  The  bank  obtained  transfers  from  the  first  mortgagees,  9th 
August,  1869,  and  went  into  possession  of  the  stations.  The  bank  affcer- 
wards  purchased  the  Plaintiffs'  consent  to  a  deed  of  assignment  by 
Glass,  by  giving  them  the  following  undertaking,  25th  August,  1869: — 

"  Referring  to  the  mortgage  of  stock,  dated  4th  June,  1869,  from  Hugh  Ohue  to  this 
henik,  heing  over  all  the  sheep,  38,000,  on  the  runs  known  as  Rest  Down  Plains,  East 
Cornelia  Creek  and  Tongala,  and  to  the  lien  you  hold  on  the  clip  of  the  wool  of  the 
wd  sheep,  which  is  registered  subsequent  to  the  registration  of  the  above  mortgage, 
I  have  to  say,  this  bank  will  recognise  your  lien  on  the  wool  as  abore,  as  far  as  being 
the  mortgagees  under  the  above  deed  enables  them  so  to  do." 

The  Plaintiffs  subsequently  wrote  to  the  bank  requesting  them  to 
apply  other  portions  of  their  security  in  satisfaction  of  their  debt  in 
exoneration  of  the  Plaintiffs'  wool,  and  on  their  refusal  and  sale  of  the 
wool,  claimed  the  net  proceeds.    The  bank  refused  to  account,  and 
claimed  to  hold  their  security  for  the  debt  due  by  Glass,  as  well  as  the 
debt  secured  by  the  first  mortgage.     In  December,  1869,  the  Plaintiffs 
filed  their  bill  against  the  bank,  Higgins,  Anderson,  and  the  trustees 
of  Glasses  deed  of  assignment  seeking  payment  of  the  net  proceeds  of 
the  wool  sold  by  the  bank,  or  a  transfer  of  the  bank's  security  on  pay- 
ment of  the  amount  due  on  the  fi.rst  mortgage,  and  a  charge  to  the 
amount  of  their  debt  so  far  as  covered  by  the  net  proceeds  of  sale  of 
wool  in  priority  to  the  bank's  second  mortgage.    The  bank  admitted 
that  at  the  time  of  the  sale  of  the  wool  their  security,  exclusive  of  the 
wool,  was  more  than  sufficient  to  satisfy  the  first  mortgage. 

Mr.  Lowes  and   Mr.  a' Beckett  for  the  Plaintiffs.— The  Plaintiffs' 
•eenrity  though  bad  as  a  statutory  lien,  was  good  against  the  lienors 
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1871.       independently  of  the  "  Ifuttruments  and  Securities  Statute  :^^  Claughv, 

White      Lain^    (d).      Glass    alone    had    the    financial    management    of  the 

-    ^'  stations,  and   was   authorised   to   give   the   lien  on  behalf   of  the 

Colonial  '  ° 

Bank  op  firm,  under  the  general  authority  of  a  partner  to  borrow  money 
usTBALASiA.  ^^^  pledge  the  assets,  and  under  the  special  circumstances  of  the 
present  case.  The  existence  of  such  an  authority  in  the  members 
of  a  squatting  partnership  generally  has  been  recognised  in  Oraham 
v.  Mumin  {e),  and  as  existing  in  the  present  case  in  Glass  v. 
Higgvns  (/).  The  Plaintiffs  do  not  seek  to  disturb  any  rights  of 
the  bank  under  their  first  mortgage,  but  claim  the  right  to  redeem 
it,  and  to  hold  the  security  for  the  amount  of  their  debt  covered  by  the 
proceeds  of  their  wool  in  priority  to  the  bank's  second  mortgage.  This 
right  exists  independently  of  the  bank's  undertaking,  in  the  letter  of 
August,  1869.  The  right  to  marshal  securities  is  not  lost  by  the  con- 
version of  the  security :  Aldrich  v.  Cooper  (j).  The  proceeds  may  be 
followed  when  it  does  not  exist  in  specie.  The  Plaintiffs  under  their 
lien  were  mortgagees  of  a  part  of  the  property  included  in  the  bank's 
mortgage,  and  had  a  right  to  marshal  as  such.  The  undertaking  would 
prevent  the  bank  firom  tacking  as  against  the  Plaintiffs  even  if  the 
second  mortgage  had  been  over  partnership  property.  This  mortgage 
was  not  over  partnership  property,  but  over  Glass's  interest  in  that 
property,  which  was  nothing  until  the  debts  of  the  firm,  including 
the  Plaintiffs'  debt,  had  been  satisfied. 


Mr.  t7.  W,  Stephen  and  Mr.  Holroyd  for  the  Bank. — The  document 
relied  upon  as  a  lien  did  not  create  any  security  over  the  partnership 
property.  It  does  not  extend  beyond  Glasses  interest,  and  is  too  vague 
to  be  effectual.  Notice  of  such  a  document  was  immaterial  as  against 
the  second  mortgagee.  The  bank's  undertaking  refers  to  the  document 
such  as  it  was,  and  in  no  way  betters  the  Plaintiffs'  security.  A  lien 
created  without  the  consent  of  the  mortgagee  is  inoperative  as  a  limita- 
tion of  the  mortgagee's  rights.  It  cannot  affect  the  right  to  sell  or 
impose  any  obligation  to  account,  distinguishing  the  portion  of  the  pur- 
chase-money attributable  to  the  property  subject  to  the  lien  from  the 
general  proceeds  of  sale.  After  mortgaging  land  the  mortgagor  could 
give  no  effectual  security  over  a  growing  crop  enforceable  against  a 
mortgagee.  After  mortgaging  sheep  the  mortgagor  cannot  give  secu- 
rity over  the  wool  entitling  the  lienee  to  marshal:  Goldsbrough  «. 
M'Oull0ch(h). 


(d)    1  W.  &  W.,  L.  20. 
{e)    1  Wilk.  &  O.,  195. 
(/)    AMe,  p.  28. 


(g)    8Ves.,  382. 

(A)    6  W.  W.  &  A'B.,  L.  113. 
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Mr.  Solroyd  for  the  Defendant  Higgins, — The  Plaintiffs  made  the        ^®'^^- 
adrance  to  Glass  alone,  and  looked  to  him  for  payment.     It  does  not       White 

appear  that  the  money  was  applied  to  partnership  purposes,  and  no  ^    ?" 

security  could  be  given  over  the  partnership  property  for  the  private  Bank  of 

debt.     There  was  nothing  in  the  partnership  agreement  which  autho-  ^^t*^^^^* 
rised  a  mortgage  by  Glass, 

Mr.  Bunny  for  the  Defendants,  Trustees  of  Glass,  asked  for  costs. 

The  Defendant  Anderson  did  not  appear. 

Mr.  Lowes  in  reply. 

Our,  adv.  vuU, 


Mb.  Justice  Moleswobth: —  JwmIZ, 

This  is  a  suit  by  the  Plaintiffs,  Messrs.  White,  to  procure  the  bene- 
fit of  a  lien  upon  a  future  clip  of  wool,  given  by  the  late  Mr.  Hugh 
Glass. 

In  1865  Glass  and  the  Defendants,  Messrs.  Higgms  and  Anderson, 
entered  into  a  partnership  as  sheep  and  cattle  farmers  and  graziers 
upon  certain  stations  and  purchased  land  in  the  Echuca  district. 
Higgins,  on  behalf  of  the  partnership,  purchased  in  his  name,  from 
Messrs.  Murphy  and  Lynch,  the  stations  and  land  in  question,  and  stock 
depasturing  on  them,  for  about  £45,000,  paying  about  £15,000,  and 
securing  the  remainder  of  the  purchase-money  in  instalments  by  bills, 
and  mortgage  of  the  property  purchased.  The  speculation  commenced 
early  in  the  year.  The  only  partnership  agreement  reduced  to  writing 
is  dated  22nd  April,  1865.  It  recited  that  Higgins  had,  on  the  2nd  of 
March,  purchased  on  account  of  the  parties,  .provided  that  their  shares 
as  partners  should  be  —  Glass,  two -fifths ;  Anderson,  one-fifth ;  and 
Higgins,  two-fifths ;  that  the  general  management  should  be  confided 
to  Glass  and  Higgins;  that  all  advances  made  by  any  partner  for  the 
benefit  of  the  station  should  be  a  charge  upon  the  station,  stock,  and 
purchased  land.  Higgins  at  this  time  embarked  in  a  speculation  as  a 
contractor  in  New  South  Wales,  and  went  there  to  attend  to  it.  He 
afleges  that  there  was  some  bargain  between  Glass  and  him  for  provid- 
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1871.       ing  him  with  funds  for  his  contract,  hut  I  do  not  think  there  was  any- 

White      thing  in  it  to  modify  the  powers  of  Glass  as  a  partner  over  the  partner- 

^  ^-  ship  property  as  to  persons  outside.     Glass  practically  had  the  entire 

Bank  OF      management  of  the  station  &om  the  first,  and,  as  Anderson  alleges, 

uBTEALAfliA.  \^qqjj^q  assignce  of  his  interest.     The  partners  started  heavily  in  debt, 

had  large  instalments  to  meet,  contemplated  a  necessity  of  contracting 

other  debts,  and  on  the  whole  I  think  that  Glass  had  the  ordinary 

powers  of  a  joint  speculator  to  pledge  partnership  property,  to  raise 

funds  in  a  manner  (granting  preferential  liens  upon  wool)  which  the 

laws  of  this  colony  show  to  be  usual.     (Cases  referred  to,  Fisher  on 

Mortgages,  p.  259).     On  13th  October,  1865,  Higgins,  in  pursuance  of 

agreement,  mortgaged  the  stock  on  the  stations  to  Mwrphy  and  IJytuik 

for  the  balance  of  the  purchase-money. 

The  Plaintiffs  dealt  with  Glass  as  station  agents,  and  in  several  years 
made  advances  to  him  on  the  security  of  the  ensuing  clip  of  wool.  On 
the  10th  AprQ,  1869,  Glass  got  an  advance  of  £8,000  from  the  Pkin- 
tifis,  giving  them  a  bill  at  four  months,  signed  by  him  for  himself^ 
Higgins  and  Anderson,  and  a  paper  purporting  to  be  a  security  upon 
the  ensuing  dip.  The  latter  had  its  date  in  blank  (afterwards  filled  in 
as  21st  May,  1869) ;  was  on  a  printed,  therefore  an  ordinary,  form;  was 
filled  with  "  me  "  and  "  my  "  in  the  singular  number,  as  if  the  sheep 
belonged  to  Glass  only  ;  the  rate  of  interest  on  the  advance  was  not 
filled.  It  provided  that  the  wool  should  be  shorn  at  Glasses  expense, 
and  delivered  in  Melbourne.  Glass  signed  this  as  for  himself,  and  also 
as  for  Higgins  and  Anderson.  There  is  nothing  in  the  application  of 
the  £8,000  as  known  to  the  Plaintiffs  that  would  entitle  Higgins  or 
Anderson  to  impeach  the  transaction  as  for  a  partner  applying  partner- 
ship property  for  his  private  purposes.  In  fact,  I  have  no  reason  to 
think  that  the  money  was  unfairly  applied.  Though  the  language  of 
the  instrument  is  in  the  singular,  yet  as  the  sheep  purported  to  be 
affected,  described  by  the  number,  stations,  and  superintendent,  were 
joint  property,  and  the  instrument  purported  to  be  executed  on  behalf 
of  each  partner,  I  think  it  operated  as  if  "  us"  and  "  our"  were  sub- 
stituted for  "me"  and  "my,"  and,  in  short,  that  it  would  have  conferred 
an  unimpeachable  lien  but  for  the  following  defects : — Not  being  filled 
as  to  date  when  executed ;  not  being  registered  until  June  18,  more 
than  a  month  after  its  execution ;  and  not  being  assented  to  by  the 
mortgagees,  Murphy  and  Lynch  The  Plaintiffs'  counsel  admit  that 
in  regard  to  these  objections  their  lien  is  not  within  the  protection  of 
the  Act. 
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But  mdependent  of-'stataitofy  previdohs,  people- may "gire'lienff  tL(ft)n  ■'^°'-'^* 
property  which  they  may  afterwards  acquire,  such  as  a  clip  of  wool,  White 
which  are  regarded  espedaUy  by  Courts  of  Equity  <u>  binding  upon  ^,^^;^ 
themselTes,  and  volunteers  under  them,  and  generally  their  assignees  Bakk  of 
in  insolvency.  Such  liens  as  te  goods  ordinarily  passing  by  delivery, 
are  not  valid  against  purchasers  without  notice,  taking  delivery ;  and  I 
do  not  think  that  the  statutory  provision  deprives  an  instrument,  irre- 
gular imder  the  statute,  of  the  efil^ct  which  it  would  have  had  if  there 
were  no  such  statute.  In  Clough  v.  Laing  (f),  the  full  Court  held, 
under  the  parallel  Act,  17  Ftc,  No.  16,  that  a  lien  of  wool  granted 
after  a  mortgage  of  the  sheep,  without  the  consent  of  the  mortgagee, 
was  valid  against  the  official  assignee  of  the  grantor,  in  conformity  with 
the  view  which  I  have  stated.  As  to  the  official  assignee,  some  argu- 
ment te  the  contrary  might  have  been  presented  by  the  reference  to 
iuBolvency  in  the  second  section,  which  does  not  appear  by  the  report 
to  have  been  presented.  Perhaps,  on  the  other  side,  it  might  be 
answered  that  the  reference  to  insolvency  regarded  cases  of  goods  in 
the  order  or  disposition  of  insolvents.  But  the  case  before  me  involves 
no  question  of  the  rights  of  official  assignees.  There  is,  then,  a  com- 
paratively recent  case — Goldshrough  v.  M*Culloeh  (A:)— before  the  full 
Court,  in  which  it  held  that  a  lien  for  a  clip  of  wool,  under  the  New 
8outh  Wales  Acts,  without  the  consent  of  the  mortgagee  of  the  sheep, 
was  invalid  as  against  the  lien  of  a  carrier  employed  by  the  mortgagor 
to  convey  the  wool.  The  Court  held  that,  in  New  South  Wales,  at  all 
events,  the  assent  of  the  mortgagee  was  necessary  to  make  the  lien  on 
wool  valid,  not  merely  against  himself,  but  everybody.  The  decisions 
in  the  two  cases  are  perfectly  reconcileable ;  the  first  being  against  an 
official  assignee,  regarded  as  having  no  better  right  than  the  insolvent ; 
the  second  being  against  a  carrier,  a  purchaser  for  value  bf  his  lien. 

Pending  this  dealing  with  the  Plaintiffs,  5th  June,  1869,  Glctss  executed 
a  mortgage  to  the  Defendant,  the  Colonial  Bank.  The  deed  recited  that 
he  was  the  owner,  jointly  with  Anderson  and  Higgina,  of  the  stations, 
stock,  and  effects,  he  having  two-fifths ;  that  by  the  terms  of  the  part- 
nership the  partners  should  each  have  a  charge  for  their  advances  for 
the  benefit  of  the  station  upon  the  station,  stock,  <&c.,  and  that  Glass 
had  made  such  advances  to  the  extent  of  £36,000  beyond  his  share ; 
lliat  the  stations,  &c.,  were  subject  to  mortgage  for  the  balance  of  pur- 
chase-money, that  Glass  was  indebted  to  the  bank  in  £50,000.  In  its 
operative  part  this  deed  conveyed  Glasses  share  and  interest  in  the 

O)  1  W.  &  W.,  L.  20.  (*)    6  W.  W.  &  A'B,  L.  118. 
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1871.  'shed^*  &d.' theft* -^61)1  aild'otlief  8t6cfe,^&c.,«,nd -his  right  and  title  in 
White  the  stations,  leases,  licences,  &c.,  subject  to  redemption.  This  deed 
CoLONiAi.  <^^^^^^^^  a  variety  of  provisions  of  entry,  power  of  sale,  &c.,  as  usual  in 
Bank  op  such  mortgages,  by  persons  solely  entitled,  omitting  all  reference  to  the 
usTEALAfliA.  j^gj^^g  Qf  the  co-partuers;  but,  on  the  whole,  I  think  it  operated  merely 
as  the  act  of  Glctss  binding  his  interest  as  a  partner  of  two-fifths  for 
securing  his  private  debt,  perhaps  binding  his  interest,  whatever  it 
might  be  in  the  partnership  property,  upon  a  winding  up,  but  confer- 
ring no  priority  as  against  the  other  partners  or  creditors  of  the  part- 
nership, whether  their  interest  were  or  were  not  registered.  For  the 
rights  of  assignees  of  the  interests  of  a  partner,  see  LindUy  on  TaHner- 
ship,  p.  679,  &c.  The  bank  proceeded  to  register  their  mortgage  as  under 
the  Act  with  promptitude.  One  Plaintiff,  supposing  it  chained  the 
sheep,  &c.,  properly  complained  of  them  as  stealing  a  march  upon  him 
and  his  partner.  This  Plaintiff  also  states  that  it  was  a  matter  of  good 
faith  amongst  all  Glasses  secured  creditors  not  to  register  their  mort- 
gages or  liens ;  that  he  complained  to  the  bank  manager  of  his 
registration  being  a  breach  of  that  understanding ;  that  the  manager 
answered  saying  the  bank  would  recognise  his  Hen,  but  refused  to  gire 
a  letter  to  that  effect.  These  assertions  of  breach  of  fiiith  are  not 
stated  in  the  bill,  and  the  bank  manager  is  absent  from  Victoria. 

In  July,  1869,  Plaintiffs  claimed  their  lien  against  Higgins,  who 
denied  Glass's  authority  to  give  it.  The  bank  paid  off  the  mortgagees, 
Murphy  and  Jjynchy  and  in  consideration  of  £8,572  16*.  8rf.,  they, 
9th  August,  1869,  transferred  the  mortgage  of  1865  to  the  bank.  Glass 
wanted  his  creditors  to  sign  a  deed  of  inspection,  and  the  bank  endea- 
voured to  assist  him  in  that,  and  the  Plaintiffs  used  it  to  procure  a 
recognition  of  their  lien  from  the  bank  ;  and,  in  consequence,  by  agree- 
ing to  execute  the  deed  of  inspection,  procured  a  letter  from  the 
manager,  25th  August,  1869 : — 

**  Referring  to  the  mortgage  of  stock  dated  5th  June,  1869,  irom  Hugh  Glctss  to  this 
bank,  being  over  all  the  sheep,  38,000,  on  the  runs  known,  &c.,  and  to  the  lien  yon 
hold  on  the  clip  of  the  wool  of  the  said  sheep,  which  is  registered  subsequent  to  the 
registration  of  the  above  mortgage,  I  have  to  say  this  bank  will  recognise  your  lien 
on  the  wool  as  above,  as  far  as  being  the  mortgagees  under  the  above  deed  enahleB 
them  80  to  do." 

The  bank  allows  that  this  letter  should  be  regarded  as  if  under  its 
seal.  I  think  if  the  bank  had  otherwise  priority — which  for  the  reasons 
I  have  stated  I  do  not  think  it  had — ^this  would  have  been  a  relinquish- 
ment of  that  priority.    The  guarded  form  of  the  letter  I  would  take  to 
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mean  that  the  bank  should  not  be  affected  as  assignees  of  the  prior        1871. 
mortgage,  and  should  not  be  deemed  to  recognise  the  validity  of  the       White 
Plaintiffs'  lien  further  than  as  regarded  registration.     The  bank,  prior     ^    ^' 
to  October,  1869,  took  possession  under  the  first  mortgage — I  cannot      Bane  op 
think  by  way  of  protecting  their  interests  as  assignees  of  it,  but  I  -^^^tralasia. 
should  suppose,  hoping  through  it  to  advance  their  interests  under 
their  mortgage  of  1869,  or  to  assist  Higgins  in  resisting  the  Plaintiffs. 
There  was  a  correspondence  between  the  solicitors  of  the  Plaintiffs  and 
of  the  bank,  which  may  prove  material  on  the  question  of  costs,  with 
which  I  am  not  now  dealing. 

On  the  3rd  December,  1869,  Glciss  made  an  assignment  in  trust  for 
creditors,  to  the  Defendants,  Messrs.  Moore  and  Ooodman  The  bill 
was  sealed  7th  December.  It  claims  principal  and  interest  on  the 
£8,000.  To  the  latter,  I  think,  with  some  doubt,  that  the  Plaintiffs 
are  not  entitled,  as  the  scale  of  interest  was  wilfully  omitted  in  their 
security.  I  think  they  should  have  interest  so  far  as  the  wool  appro- 
priated by  the  bank  reduced  its  demand  for  interest.  The  biU  alleges 
that  the  net  proceeds  of  the  wool  exceeded  £9,000,  and  that  the  bank 
irrespective  of  the  wool,  has  been  fuUy  paid  off  the  first  mortgage,  both 
which  allegations  it  denies.  The  bill  insists  that  the  bank  should  pay 
the  principal  and  interest  due  to  the  Plaintiffs  or  assign  the  mortgage 
to  secure  it  for  them ;  it  in  the  alternative,  prays  accounts,  and  offers 
to  redeem,  which  latter  is  Plaintiffs  proper  remedy.  As  holding  a 
security  upon  a  portion  of  property  comprised  in  a  prior  mortgage, 
which  has  been  applied  in  payment  of  that  prior  mortgage,  the  Plain- 
tiffs have  a  right  to  be  recouped  to  the  extent  of  their  demand,  and 
the  property  so  applied — Cases  cited,  Fisher  on  Mortgages,  p.  754.  The 
bill  does  not  pray  an  account  of  what  the  bank  as  mortgagee  in  posses- 
sion might  have  received  without  wilful  default,  but  that  is  almost  of 
course ;  the  other  Defendants,  at  all  events,  would  be  entitled  to  it. 
The  Plaintiffs  have  read  a  passage  in  the  answer  of  the  bank,  stating 
that  the  net  proceeds  of  the  wool  received  by  it  was  £4,710  7«.  10^^. 
Perhaps  net  proceeds  do  not  mean  such  net  proceeds  as  the  Plaintiffs 
would  be  entitled  to  as  against  Glass,  but  I  think  they  are  concluded 
by  the  reading,  and  cannot  get  more.  It  will  be  matter  of  accoimt 
against  the  other  Defendants  if  they  should  get  so  much. 

• 

"  Declare  that^  stibject  to  the  satisfaction  of  the  moneys  dae  to  the  Defendant,  the 
"  Colonial  Bank  of  Australasia,  on  the  security  of  the  mortgage  transferred  to  it  hy 
"  the  indentnres  9th  August,  1869,  in  hill  mentioned,  the  Plaintiffs  are  entitled  to  have 
"  the  lands,  stock,   &c,  suhject    to  the  said   mortgage,  transferred  to  them  to 
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1871.         <'  the  extent  of  the  net  proceeds  of  the  first  dip  of  wool  efaarged  for  the  Flftintiib  ^ 

^fP^"^^^      **  the  instrument  of  the  24th  of  May>  1869,  in  bill    mentioned,  not  exceedioe 

"  £4,710  7s.  lOd.,  with  interest  on  the  same  so  far  as  the  application  of  the  said  pro- 

CoLONiAL     "  ceeds  in  cUscharge  of  the  debt  due  upon  the  said  mortgage  may  reduce  mteiest  pay- 

Bakk  of       "  ftble  to  the  Bank.    Refer  it  to  the  Master  to  inquire  and  report  whether  tiiere  it 

Australasia.  **  any  and  what  sum  due  to  Defendant,  the  Colonial  Bank,  for  principal  and  interest, 

as  assignee  of  the  said  mortgage,  charging  it  with  such  sums  as  it  received,  or  with- 
out wilful  default  might  have  received,  as  mortgagee  in  possession  of  the  mortgaged 
premises,  making  all  just  allowances.     Let  what  shall  appear  chargeable  for  the 
mortgaged  property,  received  or  receivable  by  the  said  Bank,  be  applied  first  ia 
discharging  the  interest,  and  then  in  sinking  the  principal  money  secured  by  tbe 
said  mortgage,  and  if  the  same  shall  break  in  upon  the  principal,  then  rests  are  to 
"  be  made  from  time  to  time.     Also,  to  inquire  and  report  the  net  proceeds  of  the 
"  said  clip  of  wool,  and  the  time  of  the  application  thereof  in  discharge  of  the  said 
"  mortgage,  and  of  the  reduction  of  interest  thereby  made,  according  to  the  declara- 
"  tion  hereinbefore  contained.     Reserve  further  directions  and   costs.     Liberty  to 
«  apply." 

Solicitors:    Branekhorst — Bennett  Sf  Attenhorough — Vaughmy  MouU 
if  Seddan — Klingendery  Charaley  Sf  Liddle, 
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« 
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Junei2AS,27.     THE  LONDON  CHARTERED  BANK  OF  AUSTRALIA  v. 
HATES. 

Equitable  mortgage — "  7}ransfer  of  Land  Statute" — Deposit  of  certificate  of  title-^ 
Decree  for  sale — Banking  corporation —  Violation  of  charter. 

Land  under  the  "  Ih'ansfer  of  Land  Statute  "  may  be  equitably  mortgaged  by 
deposit  of  the  certificate  of  title. 

Decree  for  sale  of  such  lands  equitably  mortgaged  to  a  Bank  to  secure  further 
advances,  although  advances  on  security  of  land  might  be  in  contravention  of  tbe 
Bank's  charter. 

SembUy  a  corporation  may  have  a  good  title  to  property  acquired  in  violatioD 
of  its  charter. 

JOUIT  to  enforce  an  equitable  mortgage  over  land,  under  the  "  Trani' 
fer  of  Land  Statute," 

By  letters  of  lien,  dated  the  8th  of  January,  1870,  the  Defendant 
agreed  that  any  deeds  or  eyidences  of  title  in  the  Plaintiffs'  hands  should 
be  held  as  security  for  money  due  or  to  become  due  by  him  to  them, 
and  that  on  default  in  payment  on  demand,  the  Plaintiffs  might  sell. 
At  the  date  of  the  letter  the  Defendant,  who  was  registered  proprietor 
'  in  fee  of  land  under  the  "  Transfer  of  Land  Statute,''  had  deposited  mth 


tl 


u 


u 


« 


« 


Mr.  J,  W.  Stephen  and  Mr.  Holroyd  for  the  Plaintiffs. — There  is 
nothing  in  the  "  Transfer  of  Land  Statute  "  to  forbid  an  equitable  mort- 
gage or  the  deposit  of  a  certificate  of  title  operating  as  such  over  the 
land  comprised  in  it.  Section  130  inferentially  recognises  the  validity 
of  such  a  deposit  for  that  purpose.    Land  under  the  Statute  may  be 


Hates. 
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the  Bank  his  certificates  of  title  thereto,  and  an  overdraft  was  opened        1871. 
in  bis  favour  for  £4,000.    In  November,  1870,  £5,436  15«.  7 d.  /being     Loitdon 
then  due  to  the  Bank,  a  mortgage  in  the  statutory  form  was  tendered   Ch^teeed 
to  the  Defendant  who  refused  to  execute  it.     In  June,  1870,  before  all  v. 

the  debt  ultimately  due  had  been  incurred,  the  Defendant  had  dis- 
counted, with  the  manager  of  the  Branch  Bank  at  Maryborough,  a  bill 
for  £1,000,  and  had  given  a  further  letter  of  lien  which,  as  the 
Plaintiffs  contended,  secured  all  sums  then  due,  independently  of  the 
former  deposit.  The  Defendant  insisted  that  this  security  was  confined 
to  the  particular  transaction  which  was  closed  by  payment  of  the  bill. 

The  Defendant's  answer  admitted  all  other  material  facts,  but  submit- 
ted that  the  Bank's  charter  precluded  them  from  making  advances  on 
the  security,  and  that  there  could  be  no  mortgage  of  lands  under  the 
"Tranter  of  Land  Statute,^^  unless  in  the  form  prescribed  by  the 
Statute.  The  Bank's  charter  empowered  the  corporation  to  carry  on 
husineas  "  subject  to  the  conditions,  restrictions,  regulations  and  provi- 
"  sions "  thereinafter  contained,  and  provided  that  it  should  not  be 
kwfnl  for  the  Company  "  to  invest,  lay  out,  and  employ,  advance  or 
"  embark  any  part  of  their  capital  or  funds  in  the  purchase  of  any 
"  lands,  houses,  or  other  real  or  leasehold  property  in  Australasia,  save 
**  and  except  such  as  might  be  necessary  for  the  purpose  of  carrying 
"on  their  business,  nor  in  any  trading  or  mercantile  speculation  or 
"  business  whatsoever  not  usually  considered  as  falling  within  the  ordi- 
"  nary  and  legitimate  purposes  and  operation  of  a  banking  establish- 
**  ment,"  but  nevertheless  that  it  should  and  might  be  lawful  for  the 
Company  **  to  take  and  accept  any  lands,  houses,  or  other  real  and  per- 
sonal property  in  satisfaction,  liquidation,  or  payment  of  any  debts 
absolutely  and  bond  fide  due  and  owing  to  the  said  Company ;  and 
also  to  take  any  mortgage  or  other  security  on  real  and  personal 
property  as  a  security  for  any  monies  actually  due  to  the  Company ; 
and  to  hold  such  lands,  houses,  and  other  real  property  for  such 
reasonable  time  only  after  the  Company  shall  hav^  acquired  an  abso- 
lute interest  therein,  as  shall  be  necessary  for  selling  or  disposing  of 
and  converting  the  same  into  money." 


Hayes. 
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1871.       subjected  to  equities  by  contract  or  trusts  not  arising  out  of  any  deal- 

LoNDON      ing  under  the  Statute,  and  such  equities  will  be  enforced  against  the 

Ch^tebed   registered  title — Maddison  v.  McCarthy  (Z).     The  Bank's  charter  doea 

V.  not  in  terms  prohibit  an  advance  on  the  security  of  land ;  but  if  it 

should  be  held  to  do  so  by  implication,  the  infraction  of  the  charter  ia 

not  an  objection  which  the  Defendant  can  take  advantage  of  in  this 

suit:  Ayers   v.  South  Australian  Banking  Company  (m).     There  is  a 

distinction  between  a  contract  prohibited  by  charter,  and  a  contract 

prohibited  by  Act  of  Parliament.     In  the  former  case  the  contract  will 

be  enforceable,  though  it  may  afford  grounds  for  revoking  the  charter  or 

for  penal  proceedings  for  the  infraction.     The  Defendants'  contract  for 

security  is  enforceable,  and  the  second  memorandum  of  lien  cured  all 

objections  as  to  the  original  lien  being  for  future  advances:  Cherry  v.  The 

Colonial  Bank  (n),  In  re  Asiatic  Banking  Company  (o). 

Mr.  Bunny  for  the  Defendant. — An  equitable  mortgage  is  opposed 
to  the  policy  of  the  "  Transfer  of  Land  Statute,^^  which  recognises  no 
incumbrance  not  appearing  upon  the  register  of  titles.  A  mortgage 
under  the  Statute  is  mi  generis.  It  is  no  mortgage  in  the  ordinary 
sense.  It  is  a  contract  or  dealing  not  known  to  the  law,  and  can  only 
be  entered  into  in  the  manner  prescribed  by  the  Act.  A  deposit  by 
way  of  security  is  an  equitable  mortgage,  as  a  mortgage  is  ordinarily 
understood ;  but  an  ordinary  mortgage  cannot  be  effected  by  any  instru- 
ment under  the  Statute.  The  contract  to  do  that  which  cannot  be 
done  under  the  Statute  cannot  be  implied.  The  charter  prohibits 
taking  security  for  future  advances.  The  corporation  is  only  autho- 
rised to  act  within  its  powers.  Equity  will  not  assist  it  where  it  acts 
beyond  them.  The  Plaintiffs  are  not  entitled  to  relief,  as  they  come 
into  Court  as  wrongdoers.  Ayers  v.  The  South  Australian  Banking 
Company  was  a  decision  at  law.  The  act  of  the  parties  had  given  title 
at  law.  The  Court  is  here  asked  to  give  a  title  in  completion  of  a 
contract,  confetring  no  title  at  law,  ultra  vires,  and  contrary  to  the 
prohibitions  of  a  charter. 


Mr.  J.  W.  Stephen  in  reply. 


Cur.  adv.  vuU. 


(0     2  W.  W.  &  A'B.,  E.  151.  (n)    L.  R.,  3  P.  C,  App.  24. 

(m)   Cited  from  the  Sout?i  Australian  (o)    L.  R.,  4  Ch.  24. 

Register,  12th  April,  1871.    Now  reported, 
L.  R.,  3  P.  C,  App.  548. 
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Mb.  Justice  Moleswobth  : — 

The  bill  in  this  case,  by  the  London  Chartered  Bank,  ib  to  enforce  a 
lien  upon  certain  mill  property  of  the  Defendant,  Mr.  Hayes^  repre- 
sented By  certificate  of  title  under  the  Act  301,  deposited  by  him  with 
the  bank  when  not  indebted  to  it — 7th  January,  1870 — as  a  security 
for  expected  advances,  which  were  afterwards  made. 

The  first  objection  urged  for  the  Defendant  is  that  such  Hens  are 
inconsistent  with  the  Act  301.  I  cannot  concur  in  this  argument ;  the 
Act  in  several  sections — for  instance,  110,  111,  112 — recognises  equities 
afiecting  lands  under  it.  In  section  130  it  has  special  reference  to 
liens  by  deposit,  and  the  protection  of  them  against  improper  transfers. 
Its  policy  is  to  give  security  to  transferees  whose  titles  are  completed 
by  issue  of  new  certificates  when  the  certificate  is  issued,  not  before. 
I,  in  fact,  decided  this  in  Maddison  v,  Macarihy  (j?),  and  other  cases. 

The  important  diflBculty  to  the  Plaintiff*  company  regards  the  restric- 
tions in  its  charter,  which  I  am  inclined  to  say,  but  am  not  called  upon  to 
decide,  prohibit  it  from  taking  security  in  the  nature  of  a  mortgage  upon 
real  property  for  future  advances.  A  violation  of  its  charter  subjects  it, 
according  to  its  language,  to  having  that  charter  revoked,  I  am  inclined  to 
think,  without  scire  facias;  independent  of  such  language  it  would  be,  I 
think,  subject  to  revocation  by  scire  facias,  and  I  rather  think  to  punish- 
ment by  criminal  information :  Orant  on  Corporations,  p.  277.  But  I  do  not 
think  that  the  act  being  in  violation  of  the  charter  makes  it  inoperative. 
Various  acts  prohibited  must  have  eff*ect  as  between  the  bank  and 
persons  dealing  with  it.  There  are  provisions  that  the  bank  may 
purchase  for  past  debts,  but  sell  as  soon  as  it  can  reasonably.  There 
could  be  no  period  at  which  its  title  would  become  bad.  Persons 
dealing  with  the  bank  purchasing  property  would  be  placed  in  a  very 
unf&ir  position  if  their  title  might  be  defeated  because  the  bank  had,  in 
acquiring  the  property,  violated  its  charter.  I  have  been  referred  by 
the  Plaintiff's  counsel  to  a  case  before  the  Judicial  Committee  of  the 
Privy  Council,  which  appears  almost  in  point  for  it — Ayers  v.  South 
Australian  Banking  Company,  decided  2nd  February,  and  reported  in 
the  South  Australian  Register,  12th  April,  1871  (^).  The  bank,  plaintiff 
in  an  action  of  trover,  made  an  advance  upon  a  future  clip  of  wool ;  their 
debtor  became  insolvent,  and  his  assignees  took  possession  of  the  sheep, 
and  kept  the  clip.    The  Privy  Council  decided  that,  although  the 

(l»)  2  W.  W.  &  A'B.,  Eq.  151.  (j)    Now  reported,  L.  R.,  8  P.  C.  App.  468. 


1871. 

London 
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1871.        advances  were  contrary  to  the  bank's  charter,  it  was  entitled  to  recover 

LoimoN      ^  *  private  person  might,  having  a  similar  document  of  lien.    The 

Chabterbd   Court  notices  that  there  was  no  plea  of  illegality  ;  but  I  do  not  think 

V.  its  judgment  could  have  turned  upon  that,  for  there  were  pleas  under 

Hayes.      ^i^jch  the  illegality  of  the  plaintiff's  acquisition  of  title  might  be  relied 

on:  Helps  v.  Glenister  (r).     It  is  unnecessary  to  consider  the  case 

made  by  the  Plaintiff  as  to  a  subsequent  dealing  with  its  branch. 

''  Declare  that  the  Plaintiff  is  entitled  in  Equity  to  be  conmderod  a  mortgagee  of 
''  the  land  comprised  in  the  certificates  in  bill  mentioned.  Refer  it  to  the  Master  to 
"  take  an  account  of  the  sums  due  by  the  Defendant  to  the  Plaintiff  for  the  debts  doe 
'*  to  it,  or  its  several  branches,  in  bill  mentioned,  for  principal  and  interest,  and  to 
"  report  the  same,  continuing  the  account  to  the  making  of  his  report.  Refer  it  to 
"the  Master  to  tax  the  Plaintiff's  costs  of  this  suit.  Direct  that  in  case  the 
"  Defendant  fiuls  to  pay  the  Plaintiff  the  said  debt  so  ascertained,  with  subsequent 
interest  upon  so  much  of  the  said  debt  as  carries  interest,  and  the  said  costs,  at  s 
place  to  be  fixed  by  the  said  Master,  within  six  months  of  the  date  of  the  said  report, 
**  the  Master  shall  proceed  to  sell  said  lands,  or  a  competent  part  thereof,  and  apply 
"  thfl  proceeds  in  payment  of  the  said  debt,  subsequent  interest  and  costs.  Reserve 
"  further  directions.     Liberty  to  apply." 

Solicitors :  Bennett  Sf  Attenhorough — Samuel. 

(r)    8.  B.  &  C,  553. 


March  12.  LXJMSDEN    v.    DULLAED. 

Practice — Injunction — Notice  of  motion — Service  of  bill. 

Service  of  a  notice  of  motion  for  ii\junction  before  service  of  the  bill  is  irregular. 
Injunction  granted  ex  parte,  and  Plaintiff  ordered  to  pay  costs  of  motion  for 
injunction  on  notice,  as  an  abandoned  motion. 

iOTJIT  for  specific  performance,  and  to  restrain  ejectment   by  the 
heir-at-law  of  the  vendor. 

Mr.  J,  W,  Stephen^  for  the  Plaintiff,  moved  ex  parte  for  an  injunction. 

Notice  of  motion  had  been  given,  but  service  had  been  effected  on 
the  Defendant's  attorney  in  the  action,  not  on  the  Defendant  personally. 

Mr.  a^Becketty  for  the  Defendant,  did  not  dispute  the  sufficiency  oi 
the  service,  but  submitted  that  the  motion,  of  which  notice  had  been 
given,  was  irregular,  as  the  bill  had  not  been  served  until  the  day  after 
the  notice  of  motion. 


i 
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Mb.  Justice  Moleswobth  granted  an  injunction  ex  parte^  and        1871. 
ordered  Plaintiff  to  pay  Defendant's  costs  of  the  motion  on  notice,  as  an     Lumbden 
abandoned  motion.  _    *• 

DtTIiLABD, 

Solicitors:  Hophins — Pavey. 


INNIS   V,   INNIS.  April  \z. 

Practice — Hah.fac.  pos. — Injunction. 

After  execution  of  a  writ  of  hahere  in  ejectment,  notice  of  motion  for  ii\janc- 
tion  to  restrain  execution  of  the  writ  is  too  late.  But  semble  if  possession  was 
taken  after  service  of  notice  of  motion,  an  order  might  be  made  to  re-instate 
Plaintiff  in  possession. 

jyj.OTION  for  injunction  to  restrain  the  execution  of  a  writ  of 
habere  in  an  action  of  ejectment. 

Mr.  J.  W.  Stephen  for  the  Plaintiff. 

Mr.  Holroyd  for  the  Defendant. 

It  appeared  that  before  service  of  the  notice  of  motion,  possession 
under  the  writ  had  been  given  to  the  Defendant.  The  Defendant  was 
willing  that  the  costs  of  the  motion  should  be  costs  in  the  cause. 

Mb.  Justice  Moleswobth. — The  notice  not  having  been  served 
until  the  habere  was  executed,  I  cannot  re-instate  the  Plaintiff.  It 
would  have  been  different  if  possession  had  been  taken  pending  the 
notice. 

Motion  refused ;  costs  to  he  costs  in 
the  cattse, 

SoHcitors :  Macgregor,  Bamsag  Sf  Brahe — Hornby  for  Mandall  Sf 
Mitchell 
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1871.  BEITH    V.    BEITH. 

March  23,  30.  Partition  Suit — Infant — Commission. 


Partition  of  the  share  of  an  infant  tenant  in  common,  should  be  by  CommisrifiDi 
and  not  by  a  reference  to  the  Master. 


B 


>T  decree  in  this  suit  reported  on  demurrer,  ante,,  Vol.  L, 
Eq.,  p.  164,  nine  out  often  tenants  in  common  were  authorised  to  sell, 
or  partition,  their  undivided  shares  in  real  estate,  as  they  might  agree; 
and  partition  was  directed  as  to  the  tenth  share,  the  owner  being  an 
infant. 

Mr.  J.  W.  Stephen  for  the  Plaintiffs  now  asked  that  partition  might 
be  effected  by  a  reference  to  the  Master.  This  course  would  be  cheaper 
and  better  than  issuing  a  commission,  and  it  is  competent  to  the  Court 
to  direct  it :  Seton  on  Decrees,  3  ed.,  p.  572,  Ghreenwood  v.  Percy  («), 
Thomson  v,  Cunninghctme  (f). 

Mr.  Bunny y  for  the  Defendants,  consented. 

Cur,  adv.  vtdt 


March  30.  Mb.  JUSTICE  MoLESWOETH. — Having  regard  to  the  decision  in 
Howard  v.  Barnwell  (v),  I  think  it  will  be  safer  to  avoid  any  objection 
to  title  on  the  sale  of  the  remainder  of  the  property,  to  partition  tbe 
infants'  share  by  commission,  and  not  by  a  reference  to  the  Master. 
I  shall  order  a  commission  to  issue  costs  to  be  borne  by  the  parties 
interested,  according  to  their  respective  interests  in  the  property 
partitioned. 

Solicitors :  Jennings — Coote. 


is)    26Bea7.,  572.  (c)    1  N.  R.,  172. 

{t)    8  W.  W.  &  A*B.,  Eq.,  91. 
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BLTTH    V.     PAELON.  1871. 


Vendor    and    Ihtrehcuer — ^ight  of  way — Plan   exhibited    at  sale — Conveyance-^ 
Obstruction  of  street — Excavation — Fence — Injunction, 

8.  subdivided  a  section  of  land  at  Brunswick  into  a  number  of  lots,  reserving 
streets,  and  sold  the  lots  by  a  plan  of  subdivision  exhibited  at  the  time  of  sale. 
In  a  conveyance  of  certain  lots  the  plan  of  subdivision  was  referred  to  as  to 
bonndaries,  and  a  right  of  way  was  granted  over  B.  street,  "  and  all  other  streets 
reserved  out  of  the  said  section,  and  whicli  lands  and  hered'taments  are  more 
clearly  shown  in  the  plan  delineated  in  the  margin  of  these  presents."  On  the 
plan  in  the  margin  of  the  deed,  B.  street  was  not  shown  for  the  full  length 
delineated  on  the  plan  of  subdivision. 

Held,  that  the  grantee's  right  of  way  over  B.  street  was  limited  to  so  much  of 
the  street  as  was  shown  on  the  plan. 


An  obstruction  of  a  street  by  excavating  for  brickmaking  was  proved  as  to  a 
part  of  the  street  over  which  the  Plain tilf  was  held  not  entitled  to  a  right  of  way, 
but  an  obstruction  by  a  fence  was  proved  as  to  a  part  of  the  same  street  over 
which  the  Plaintiff  was  held  entitled  to  a  right  of  way, 

SM,  that  excavation  was  a  proper  subject  for  injunction,  but  that  obstructing 
by  a  fence  was  not,  and  bill  to  restrain  excavation  and  obstruction  in  the  whole 
of  the  street  dismissed  with  costs. 


The  exhibition  to  a  purchaser,  of  a  plan  shewing  intended  streets,  does  not 
entitle  him  to  the  use  of  the  streets,  unless  his  conveyance  gives  it  to  him.  A 
deed  granting  in  general  words  all  ways,  &c.,  "  belonging  or  appertaining"  to  the 
land  grunted,  does  not  create  a  right  of  way. 

Dill  for  an  injunction,  to  restrain  digging  and  removing  clay  from 
a  private  road,  and  obstructing  a  right  of  way  thereon. 

In  1854,  William  Villeneuve  Smith  subdivided  portion  109,  at  Bruns- 
wick, into  a  number  of  lots,  with  roads  affording  access  thereto,  shown 
on  a  plan  by  which  he  sold  the  land.     Lots  7  and  8  were  sold  and 
conveyed  by  deed  of  1 5th  June,  1854,  to  John  Juniper,     Lots  9  and  5 
were  sold  and  conveyed  by  deed  of  21st  October,  1851,  to  Thomas 
Saunders.    These  lots  were  afterwards  conveyed  to  the  Plaintiff  by 
Jnniper,  and  the  heir-at-law  of  Saunders,     The  conveyance  to  Juniper 
contained  no  material  recitals  and  described  the  parcels  as  follows  : — 
"  All  that  parcel  of  land  part  of  portion  109  described  on  the  plan  of 
subdivision  of  part  of  the  said  portion  by  the  said  Smith  as  lots  7  and  8 
which  lot*  adjoin  each  other  and  are  bounded  on  the  south  by  a  road 
40  feet  wide  reserved  out  of  the  said  portion  and  known  as  Ballarat- 
street  bounded   &c.,  together  with  free  ingress  &c.  along  the  said 
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resenred  street  and  all  other  streets  reserved  out  of  the  sud  section 
oyer  which  the  said  Smith  has  a  disposing  power  and  which  lands  and 
hereditaments  are  more  clearly  shown  in  the  plan  delineated  in  tbe 
margin  of  these  presents."  The  conveyance  to  Saunders  did  not  refer 
specifically  to  any  right  of  way,  but  granted  all  rights  of  way  reserred 
by  Smith  out  of  portion  109.  Smith,  in  August,  1869,  conveyed  to  the 
Defendant  the  portion  of  the  strip  of  land  reserved  as  Ballarat-street 
west  of  Lot  12,  subject  to  such  rights  of  way  as  might  subsist  over  it 
under  certain  scheduled  conveyances,  including  the  conveyances  to 
Juniper  and  Saunders.  The  Defendant  dug  and  removed  clay  from 
this  strip  of  land  and  prevented  its  use  as  a  road.  The  Bill  alleged 
that  the  use  of  Ballarat-street  as  a  road  was  essential  to  the  enjoyment 
of  the  Plaintiff's  land.     An  interlocutory  injunction  was  granted. 


At  the  taking  of  evidence  a  plan  of  subdivision  of  portion  109,  in 
accordance  with  which  the  conveyance  of  the  lots  sold  by  Smith  had 
been  settled,  wa«  produced  for  the  Plaintiff.  The  plan  was  also  identi- 
fied by  a  purchaser  of  several  other  lots,  as  that  produced  at  the  sale  hv 
auction  at  which  he  bought  in  1854),  but  it  was  not  proved  that  cither 
Juniper  or  Saunders  had  bought  at  that  sale.  This  plan,  so  far  u 
material  to  this  suit,  was  as  follows  :— 
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Theie  was  a  plan  upon  the  conveyance  to  Juniper  showing  Ballarat- 
street  as  extending  from  the  Sydney -road  to  the  western  corner  of  Lot 
13  only.  It  appeared  by  the  evidence  that  ihe  Defendant  had  tem- 
porarily obstructed  Ball-arat -street  by  a  fence  erected  across  the  street 
at  the  western  corner  of  Lot  12,  but  the  material  injury  by  excavatiou 
was  opposite  Lots  17,  20,  and  21. 
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Hir.  a^BeeJeett  for  the  Plamtiff.-^The  eyidence  sufficiently  identifies  1B71. 
the  plan  produced  by  the  Plaintiff  as  that  by  which  the  different 
allotments  were  sold  by  Smith  in  1854.  It  is  clear  from  this  plan  that 
Ballarat-street  was  reserved  for  a  greater  length  than  shewn  on 
the  plan  in  the  margin  of  the  conveyance  to  Juniper.  The  reference  in 
that  deed  to  the  plan  in  the  margin  is  not  restrictive  of  the  grant  which 
included  the  right  of  way  as  reserved  for  its  whole  length.  The 
obstruction  and  injury  to  the  road  by  excavation  is  a  proper  subject  for 
equitable  interference:  Dorman  v.  Dorman  («?),  Hervey  v.  Smith  (pp), 
Goldsmid  v.  Tunhridge  Wells  Oommiseionerx  (y).  Even  if  the  Plaintiff's 
rights  are  to  be  limited  to  so  much  of  the  road  as  is  shown  on  the  plan 
on  his  deed  there  is  ground  for  an  injunction,  as  the  Defendant 
obstructed  this  part  of  the  road  and  claimed  the  right  to  dig  in  it. 

Mr.  Webb  for  the  Defendant. — The  Plaintiff's  rights  are  limited  by 
his  conveyance,  they  cannot  be  enlarged  by  the  exhibition  of  a  plan  at 
the  time  of  sale  not  referred  to  in  the  conveyance:  Davis  v.  The 
Q^een  (ar).  The  conveyance  gives  no  right-of-way  over  the  land  which 
the  Defendant  excavated.  There  is  no  direct  evidence  that  the  plan 
produced  is  that  by  which  the  Plaintiff's  lots  were  sold — Smith,  the 
vendor,  has  not  been  called ;  and  there  is  nothing  to  connect  the  plan 
produced  with  that  under  which  Juniper  bought.  The  excavated  land 
has  never  been  used  as  a  road  as  it  leads  to  private  land.  Access  to 
tbe  Sydney-road  was  all  that  the  purchasers  required  and  the  street 
has  never  been  obstructed  in  that  direction.  The  street  in  the  other 
direction,  in  which  the  Plaintiff  now  claims  to  use  it,  terminates  in  a 
euUde-sae. 

Mr.  a* Beckett  in  reply. 

Cur.  adv.  vult. 


Mb.  Justice  Molbswobth  : —  juiy  3. 

The  object  of  this  suit  by  the  Plaintiff,  Mr.  Blyth,  is  to  restrain  the 
Defendant,  Mr.  JParlon,  from  excavating  by  brick-pitu,  ground  over 
which  the  Plaintiff  claims  a  right  of  passage,  or  otherwise  interfering 
with  that  right. 


(«)   3  Ir.  Eq.,  385  (y)    L.  R.,  1  Chy.,  849. 

{*)   22  Beav.,  299.  («)    6  W.  W.  A  a'B.,  Eq.,  106. 
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Mr.  William  Villeneuve  Smith  appears  to  have  had  ground  westward 
of  the  Sydney-road  at  Brunswick,  which  he  sold  in  allotments.  Por 
this  purpose  he  had  a  plan  prepared,  laying  out  proposed  streets  and 
lots.  It  comprised  two  streets,  Ballarat-street  and  another,  running 
east  to  west  from  and  at  right  angles  to  the  Sydney-road,  and  two 
cross  streets  parallel  to  the  Sydney-road.  To  the  westward  of  them, 
on  the  north  of  Ballarat-street,  were  in  order  from  east  to  west,  lots  1, 
4,  6,  8,  9,  12,  13,  16,  17,  20,  21,  The  ground  westward  of  the  end  of 
Ballarat-street  belonged  to  others.  It  was  important  for  each  of  the 
purchasers  of  lots  fronting  Ballarat-street  to  have  a  passage  along  it  to 
the  Sydney-road,  but  Ballarat-street  in  the  opposite  direction  would 
terminate  in  a  cul  de  sac,  so  that  the  right  to  pass  along  it  would  be 
unimportant.  However,  there  seems  to  be  an  expectation  of  new 
streets  being  opened,  so  that  Ballarat-street  will  cease  to  be  a  cul  de  sae 
and  the  question  of  his  right  to  the  street  westward  of  his  lots  has  been 
deemed  by  the  Plaintiff  worth  litigation. 


I  have  had  much  discussion  as  to  the  sufficiency  of  the  evidence  that 
tlie  plan  produced  before  me  was  referred  to  by  Smith  and  his  vendees, 
but,  on  the  whole,  am  prepared  to  adopt  it,  coupled  with  the  evidence 
afforded  by  a  conveyance  from  Smith  to  the  Defendant,  dated  16th 
August,  18G9,  convoying  the  soil  of  Ballarat-street  south  of'lots  13, 16, 17, 
20,  21,  subject  to  easements  over  it  granted  to  purchasers  of  the  other 
lots.  But  it  has  been  recently  decided  by  the  full  Court,  Davis  v,  Ihe 
Queen  (a),  in  that  respect  affirming  my  decision,  that  the  exhibition  of  a 
plan  showing  intended  streets  to  a  j)urchaser  of  a  lot  does  not  entitle 
him  to  the  use  of  t!  o  streets  unless  his  conveyance  gives  it  to  him. 


The  Plaintiff  claims  lots  7.  and  8  as  assignee  of  Mr.  Juniper,  a  pur- 
chaser from  Smith  by  indenture,  15th  June,  185 i.  It  conveyed  "a  parcel 
of  land,  part  of  portion  109,  described  on  the  plan  of  subdivision  of 
part  of  the  said  portion  by  IK.  V.  Smith,  exhibited  at  the  time  of  sale 
as  lots  7  and  8,  which  lots  adjoin  each  other,  and  are  bounded  on  the 
south  by  a  road  40ft.  wide,  reserved  out  of  the  said  portion,  and  known 
as  Ballarat-street,"  followed  by  boundaries  in  feet,  4&c.,  according  to  the 
plan  and  portion  in  Grovernmenfc  maps,  "  together  with  free  ingress, 
&c ,  for  Juniper,  his  heirs,  <fec.,  along  the  said  reserved  street,  and  all 
other  streets  reserved  out  of  the  said  section  over  which  the  said  W.  V. 
Smith  has  a  disposing  power,  and  which  land  and  hereditaments  are 
more  clearly  shown  in  the  plan  delineated  in  tlie  margin  of  these 
presents."    Tlie  plan  on  this  deed  gives  the  streets,  two  at  right  angles 

(a)    6  W.,  W.  &  A'B.,  Eq.,  106. 
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with,  two  parallel  to,  tlie  Sydney-road,  incorrectly  abridging  the  distance        1^^« 

from  lot  1  to  the  Sydney-road,  giving  all  the  lots  along  Ballarat-street, 

1,  4,  5,  8,  9,  12,  13,  and  carrying  Ballarat-street  no  further.     This  plan 

in  the  margin  of  the  deed,  containing  much  more  than  lots  7  and  8, 

and  said  more  clearly  to  describe  the  hereditaments  granted,  seems  to 

me  to  decide  the  limits  of  all  the  rights  of  passage  to  which  Juniper 

was  entitled,  including  one  over  Ballarat-street  from  the  Sydney-road 

to  the  west  of  lot  13,  but  not  south  of  16,  17,  20,  21.     I  should  be 

prepared  to  decide  that  Plaintiff,  as  assignee  of  Juniper,  is  entitled  to 

use  the  streets  accordingly  in  connexion  with  his  title  to  lots  7  and  8. 

The  Plaintiff  also  claims  various  lots  on  the  plan,  amongst  others  5 
and  9  north  of  Ballarat-street,  as  assignee  of  Mr.  Saunders,  a  purchaser 
from  Smith  by  indenture  2l8t  October,  1854.  It  conveyed  five  lots — 
tu-st,  *  all  that  parcel  of  land,  part  of  section  100,  being  allotments  29 
and  30  of  block  number  1  in  a  plan  of  subdivision  of  part  of  the  said 
section  by  the  said  W,  V.  Smith,''  proceeding  to  give  boundaries  from 
the  Government  section  and  streets  named  in  tlie  plan,  including 
Ballarat-street.  The  second  and  third  lots  were  described  by  boun- 
daries taken  from  the  section  and  streets  named  in  the  plan,  but  not 
referring  to  the  plan,  so  the  lots  described  as  bounded  on  the  south  by 
the  road  or  way  called  Ballarat-street  (this  includes  No.  5  on  the  plan, 
but  does  not  refer  to  it  so),  so  the  fifth  lot,  described  as  bounded  on 
the  south  by  the  said  road  or  way  called  Ballarat-street  (this  includes 
No.  9  on  the  plan,  but  docs  not  refer  to  it  so).  This  deed  gives,  in 
aweeping  words,  ways,  &c.,  belonging  or  appertaining,  which  cannot 
create  a  way.  It  does  not  expressly  give  any  right  of  way,  it  refers 
to  the  plan  to  assist  the  fixing  of  the  boundaries  of  the  first  lot  only, 
does  not  indicate  that  there  were  any  streets  u])on  it,  or  that  what  it 
called  streets  were  made  so  by  Smith,  or  had  ever  belonged  to  him. 
Saundera  would  be  entitled  only  to  such  rights  as  the  public  might 
have  over  Ballarat-street,  probably  as  against  Smith  to  a  riglit  of  way 
by  necessity  along  Ballarat-street  to  the  Sydney -road,  from  the  allot- 
ments 5  and  9  respectively.  The  case  seems  quite  governed  by  Davis 
V.  tlie  Queen. 

The  conveyance  to  Defendant,  IGth  August,  18G9,  of  part  of  Ballarat- 
street  was  made  "  subject  to  the  several  grants  of  rights  of  way  hereto- 
fore granted  by  the  said  W.  V.  Smith  in  the  several  conveyances  and 
to  the  several  persons  enumerated  in  the  schedule  hereunder  written, 
aad  to  all  other  rights-of-way  heretofore  granted  by  the  said   W.   V 
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1871.  Smith  to  any  other  person  or  persons  whomsoeyer  as  purchasers  of  otha 
portions  of  the  said  section  109."  The  schedule  contains  two  cony^- 
ances  to  the  Defendant  and  seven  others,  including  those  of  Juniper 
and  Saunders.  This  deed  created  no  rights  for  the  grantees  in  the 
schedule,  it  merely  protected  Smith  from  liability  for  their  rights,  what- 
ever they  might  be  ;  and  some  of  them,  perhaps,  may  really  have  the 
rights  over  Ballarat-street  which  the  Plaintiff  claims  by  this  bill. 

Ballarat-street  has  been  actually  made  only  to  the  west  comer  of  12  by 
the  Borough  Council,  and  some  ploughing,  preparatory  to  forming,  has 
been  carried  further  by  it.  Smith  and  his  tenants  had  a  fence  across 
the  Ballarat-street  of  the  plan,  with  something  of  a  slip-panel,  used  to 
get  in  and  out  of  land  forming  a  paddock  at  both  sides  of  it,  including 
it,  but  it  was  not  in  this  western  part  used  as  a  street ;  in  fact,  nobodj 
wanted  it  as  such. 

The  Defendant  had  land— 13,  16,  17,  20,  21— purchased  from  SnM, 
north  of  Ballarat-street,  and  land  south  of  it,  by  some  other  title,  and 
farmed  them  and  the  street  together.  The  old  fence  across  the  street 
was  between  16  and  17.  The  Defendant  after  his  purchase,  August, 
1869,  advanced  his  fence  to  between  12  and  13.  As  between  him  and 
the  Plaintiff  I  think  he  should  have  stopped  at  13.  The  Plaintiff,  dis- 
puting his  right,  knocked  down  that  fence,  and  the  Defendant  got  into 
litigation  with  others  about  it.  There  was  no  fence  standing  when 
this  suit  began.  The  Defendant  let  land  adjoining  the  part  of  the  ro«nd 
he  claims  to  Mr.  M'OormicJc,  who  has  made  excavations  for  brickmaking 
upon  the  part  of  it  opposite  21  and  20,  totally  unfitti^ig  it  for  une  as  a 
road.  The  Defendant  has  sought  to  deny  his  responsibility  for  this, 
but  I  think,  without  entering  into  details,  that  he  is  responsible,  as 
M*OormieJc  would  be. 

The  injury  of  having  put  up  a  fence  across  a  road  which  the  Plaintiff 
was  entitled  to  use  would  not  be  of  a  class  authorising  a  bill  for  an 
injunction.  The  injury  of  excavating  such  a  road  I  think  would,  but 
the  excavations  proved  are  not  upon  the  part  to  which  I  hold  the  Plain- 
tiff entitled.  The  Defendant  has  denied,  or  at  all  events  put  Plaintiff 
to  prove  a  right  over  a  length  of  road  which  he  claimed  ;  the  Plaintiff 
has  established  a  right  to  but  a  small  part  of  it.  That  right  rested 
upon  deeds  in  the  Plaintiff's  possession,  of  which  the  Defendant  was 
ignorant,  and  the  deeds  in  question  are  untruly  recited  in  paragraph  2 
of  the  bill.     I  therefore  think  I  should  dismiss  the  bill  with  costs. 
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There  appears  no  such  probability  of  injury  by  excavation  south  of       1871. 
lot  13  as  to  call  for  the  interference  of  the  Court—  see  Goldsmidv,  Tun-       Bltth 
bridge  Welh  Commissioners  {b) — that  I  should  continue  an  injunction  as 
to  it,  and  the  interlocutory  injunction  will  altogether  fall. 


Bill  dismissed  with  costs. 


Solicitors :   Orylls  —Snowdon, 


(ft)    L.  R.,  1  Chy.,  3i9. 


R 


;ULE  nisi  under  section  121  of  the  "  Insolvency  Statute  1865," 
calling  upon  the  trustees  of  a  deed  of  assignmont  for  the  benefit  of 
creditors,  to  show  cause  why  they  should  not  pay  a  dividend  to  David 
Curtain,  a  creditor  The  debtors  were  partners  in  a  brewery  at  Bal- 
larat.  The  deed  dated  17th  December,  1870,  purported  to  be  in  pur- 
suance of  Part  XIII.  of  the  "  Insolcency  Statute  1866;"  and  complied 
with  its  provisions,  except  in  omitting  any  specific  reference  by  schedule 
or  otherwise  to  separate  estate,  or  separate  creditors. 

Mr.  R,  Walsh  moved  the  rule  absolute. 

Mr.  J,  W.  Stephen  and  Mr.  Gregory  showed  cause.  The  deed  is  not 
a  deed  within  the  Act,  and  there  is  therefore  no  jurisdiction  under 
section  121.     The  deed  does  not  notice  separate  property,  or  separate 


Pablon. 


In  the  Mattkk  or  the  Trust-Estate   of    UPTON   &   BOWES,      Jm«<?  2U. 

AKD  Juf^O. 

In    the    Matter    of    the    ''  JIf SOLVE .VGY  STATUTE    1865" 

Ex  parte  DAVID  CURTAIN. 

CrtdUor^     deed — No,    273,    tec,    121^ Partnership — Separate    estate — Trustees — 

.   Estoppel, 

A  deed  of  assignment  purporting  to  be  under  part  XIII.  of  the  "Insolvency 
Statute  1865,"  executed  by  partners  assigning  all  their  estate,  but  not  noticing 
Beparate  estate  or  creditors,  is  not  a  good  deed  under  the  Act. 

TroBtees  having  executed  such  a  deed,  held  not  estopped  from  availing  them- 
selves of  the  objection  as  against  a  creditor  obtaining  a  rule  nisi  under  section 
121  for  payment  of  a  dividend;  but  rule  discharged  without  costs. 
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1871. 


creditors.    An  assigniaeQt  by  partners  omitting  such  a  reference  baa 
In  re       been  held  inyalid  irnder  5  Vtc.,  No.  9,  re-enacted  in  the  consolidating 
^^w^^   Act :  Doumin^  v.  Davit  (c),  Tomlin  v.  Button  (d). 


Ex  parte 

CUBTAIN. 


Mr.  Walsh  in  reply. — The  deed  contains  a  recital  that  it  is  in  pur- 
suance of  the  Act.  The  trustees  have  executed  it,  and  are  estopped 
from  disputing  its  validity :  In  re  Knowles  («). 


Cur.  adv.  vuU. 


July  10.     Mb.  Justice  Moleswobth  : — 


In  this  case  a  rule  nisi  was  obtained  under  Act  273,  section  121, 
by  Mr.  Curtain,  to  compel  Messrs.  Hamilton  and  Cane,  trusteee 
of  a  deed  of  assignment  for  creditors  of  Messrs.  Upton  and  Botees, 
to  pay  him  a  dividend.  The  application  is  resisted  by  the  trustees, 
upon  the  grounds,  among  others,  that  the  deed  purports  to  convey 
joint  property  for  the  benefit  of  joint  creditors,  taking  no  notice  of 
separate  property  and  separate  creditors,  and  is  therefore  Dot  a 
deed  under  section  115  so  as  to  warrant  the  exercise  of  the  sum- 
mary powers  given  by  section  121.  The  point  was  indirectly  decided 
in  a  case  which  came  before  me  at  Nisi  Prius,  and  afterwards  before 
my  brother  Barry  and  me  as  full  Court,  reported  in  The  Argus,  6th 
April,  1861 — Downing  r.  Davis,  I  have  referred  to  my  notes  of  the 
pleadings  and  evidence  at  Nisi  Prius,  and  arguments  of  counsel  which 
are  necessary  to  make  the  case  intelligible.  Moses  and  Mt/ers,  partners, 
being  indebted  to  numerous  creditors,  an  agreement  was  made  by  many 
of  their  creditors  and  the  Defendants  that  Moses  and  Myers  should 
convey  their  property  by  a  deed,  under  5  Vic.y  No.  9,  to  trustees  for 
creditors  {Davis  and  another) ;  that  the  trustees  should,  with  the  assent 
of  the  creditors,  convey  the  property  to  the  defendants  at  a  price 
named,  which  should  be  distributed  among  the  creditors.  Deeds  were 
prepared,  one  an  assignment  to  trustees  for  creditors ;  another  dated 
the  day  after,  being  a  conveyance  by  the  trustees,  with  the  assent  of 
the  creditors,  to  the  Defendants,  and  very  numerously  signed — by,  as  I 
recollect,  more  than  four-fifths  of  the  joint  creditors  and  two  separate 
creditors.  But  the  Defendants  refused  to  complete  the  arrangement. 
An  action  was  brought  in  the  name  of  Downing  and  all  the  other  ere- 

(c)     Argwi,  6th  April,  1861 .  {e)     Infra,  I.E.M.,  8. 

id)    L.  K..  3  Q.  B.,  466. 
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ditora  who  signed.  The  Plaintiffs  had  considerable  difficulty  in  fram- 
ing a  declaration  stating  the.  contract  and  iis  fulfilment  on  their  part, 
and  at  the  hearing  applied  for  and  obtained  leave  to  amend  by  striking 
out  the  names  of  the  separate  creditors  as  co-plaintiffs.  This  forced 
them  to  argue  that  the  agreement  meant  an  assignment  of  joint  pro- 
perty for  the  benefit  of  joint  creditors,  and  that  such  assignment  would 
be  effectual  under  the  Act  6  Vic.  We  decided  that  it  would  not,  for 
the  reasons  reported.  I  was  also  referred  to  a  recent  decision  in  Eng- 
land, TomUn  v.  Dutton  {f),  to  the  same  effect,  under  a  similar  provision 
in  the  Bankruptcy  Act  of  1861. 
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1871. 

In  re 
Upton  akd 

Bowes 
£x  parte 

CUETAIK. 


In  a  case  before  me,  In  re  Xnawles  (y),  I  decided  that  a  deed 
not  executed  by  a  majority  of  creditors  was  liable  to  be  summarily 
set  aside  under  No.  273,  section  118,  resting  my  decision  on  the 
language  of  the  other  sections  as  to  the  meaning  of  the  word. 
Such  my  decision  was  appealed  from  and  affirmed  by  the  full  Court 
upon  the  ground,  according  to  the  report  (A),  that  the  trustees  by 
executing  a  deed  purporting  to  be  under  the  Statute,  were  estopped 
from  saying  that  it  was  not,  and,  as  this  deed  similarly  purports,  it  was 
argued  that  the  trustees  were  similarly  estopped.  The  recital  of  a 
conclusion  of  law  based  upon  facts  which  may  exist,  may  operate  as  an 
estoppel ;  but  a  recital  in  a  deed  which  is  upon  its  face  not  conform- 
able  to  an  Act,  that  it  is  conformable  cannot  so  operate.  I  think  the 
objection  of  the  trustees  good,  and  that  they  are  not  liable  to  summary 
jurisdiction. 

Without  adopting  the  estoppel  view,  I  think  that,  having  executed  a 
deed  as  under  the  Act,  they  should  not  get  the  costs  of  resisting  the 
appUcation  on  the  ground  that  it  is  not ;  and,  as  far  as  I  have  seen  of 
the  merits,  I  should  decide  in  the  applicant's  favour  in  a  properly- 
firamed  proceeding.     Discharge  rule,  without  costs. 

Bule  discharged,  toUhout  costs. 

Solicitors :  Frendergast — Dickson  for  Watson. 


%. 


)  L.  R.,  8  Q.  B.,  466. 
)    Infra,  I.E.M.,  8. 


ill)    2  A.  J.  R.,  41. 
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1871.  PHELAN  V,  O'SHANASSY. 

June  30.  Agreement  to  lend  money  on  mortgage — Specific  performance — Practice — 

y  <*>  l-O*  Supplemental  answer — Leave  to  prove  facts  at  hearing, 

O,  and  D.  having  a  mortgage  from  P.  to  secure  £6,102  Is.  2d.,  agreed  to 
advance  him  £7,000  over  the  same  property,  out  of  which  the  old  mortgage  wai 
to  be  piud  off  and  a  new  mortgage  given.  In  pursuance  of  this  agreement  a  deed 
releasing  the  old  mortgage  was  executed  in  escrow  by  0.  and  2).,  and  a  new 
mortgage  executed  by  P.,  who  received  £178  1*.  on  account  of  the  £7,000.  He 
solicitors  for  O.  and  X>.  subsequently  objected  to  the  title  on  the  ground  of  Uf 
pendens  resristered  against  P.  and  refused  to  complete  the  advance,  threatening  to 
enforce  their  remedies  on  the  old  mortgage.  On  bill  by  P.  f9r  specific  perform- 
ance  of  the  agreement  to  lend, 

Seld,  that  P.  having  executed  the  mortgage,  and  having  incurred  costs  in 
substituting  the  new  mortgage  for  the  old,  was  entitled  to  the  advance  agreed 
upon,  and  to  restrain  proceedings  under  the  old  mortgage. 


After  evidence  had  been  taken,  P.  executed  a  further  security  over  the  pro- 
perty mortgaged  to  O.  and  D.,  and  the  lis  pendens  against  him  was  removed. 

On  motion  for  leave  to  put  in  a  supplemental  answer,  leave  given  to  prove 
these  focts  at  the  hearing. 


s 


^UIT  for  specific  performance  of  an  agreement  to  lend  money  on  mort- 
gage. The  Defendants  agreed  to  advance  £7,000  to  the  Plaintiff,  to  be 
applied  as  to  part  in  payment  of  £6,102  28.  Id.,  secured  by  an  existing 
mortgage  to  the  Defendants.  Deeds  were  prepared  carrying  out  the 
arrangements.  The  Defendants  executed  in  escrow  the  deed  releasing 
the  old  mortgage,  and  the  Plaintiff  executed  the  new  mortgage  and 
received  £178  1«.  on  account  of  the  advance,  Defendants  agreeing  to 
apply  the  balance  in  discharge  of  the  existing  mortgage.  After  the 
new  mortgage  had  been  executed,  the  Defendants'  solicitors  objected  to 
the  Plaintiff's  title,  on  the  ground  that  a  lis  pendens  had  been  registered 
against  him.  After  some  correspondence  the  Defendants  wrote  re- 
scinding the  agreement  for  the  advance,  claiming  the  return  of  the 
£178  1«.,  and  threatening  to  enforce  their  remedies  under  the  old 
mortgage ;  upon  which  the  Plaintiff  filed  his  bill  for  payment  of  the 
balance  due  on  the  new  mortgage,  and  to  restrain  the  Defendants  from 
proceeding  under  the  old.  The  facts  are  more  fully  stated  in  the 
judgment. 

After  evidence  had  been  taken  the  Plaintiff  obtained,  on  the  security 
of  the  equity  of  redemption  in  the  laud  included  in  the  Defendants' 
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Becmitj,  an  advance  for  the  purpose  of  compromiBing  the  suit  regis-  1871. 

tered  ob  a  lis  pendens.    The  bill  in  that  suit  was  dismissed,  and  th6  Phela.n 
Us  pendens  was  removed. 


V. 
(ySHAKASST. 


Mr.  De  Verdon^  for  the  Defendants,  moved  for  leave  to  file  a 
supplemental  answer,  bringing  the  fact  of  the  new  mortgage  before  the 
Court. 

• 

Mr.  Bunny ^  for  the  Plaintiff,  submitted  that  the  Plaintiff  was  also 
entitled  to  prove  the  removal  of  the  lis  pendens, 

Mb.  Justice  Moleswobth  made  an  order  as  follows : — Plaintiff  to 
be  at  liberty  at  the  hearing  to  give  in  evidence  the  order  removing  the 
lis  pendens  and  certificate  of  removal ;  and  Defendants  to  be  at  liberty 
to  prove  that  Plaintiff  has  executed  a  further  mortgage  over  the  pro- 
perty comprised  in  their  security.  Plaintiff  to  be  at  liberty  to  produce 
the  original  of  that  mortgage. 


June  80. 


The  suit  now  came  on  for  hearing.  July  3. 

Mr.  Bunny  for  the  Plaintiff. — The  objection  to  the  Plaintiff's  title 
was  invalid,  and  was  taken  too  late.  The  transaction  was  completed 
except  as  to  the  application  of  the  balance  of  the  mortgage  money. 
The  Plaintiff  was  induced  to  treat  the  matter  as  concluded,  and  dealt 
with  the  Defendants  on  that  footing.  The  agreement  for  the  mortgage 
has  been  performed  by  the  Plaintiff,  and  the  Defendants  are  bound  to 
complete  their  part.  The  Defendants  abused  their  position  as  former 
mortgagees  to  rescind  a  contract  which  had  been  perfected  by  convey- 
ance. On  the  execution  of  the  new  mortgage  they  held  the  balance  of 
the  mortgage  money  on  bebalf  of  the  Plaintiff;  and  could  not  change 
their  relations  with  him,  by  objecting  to  his  title.' 

Mr.  Rolroyd  and  Mr.  De  Verdon  for  the  Defendants. — The  release 
of  the  first  mortgage  was  executed  in  escrow  only,  and  the  condition  of 
completion  of  the  agreement  for  the  new  mortgage  was  never  performed. 
The  Defendants  never  accepted  the  mortgagor's  title,  and  its  acceptance 
was  matter  for  their  discretion.  Everything  which  was  done  was  sub- 
ject to  the  Plaintiff's  solicitors  undertaking  to  reserve  the  question  of 
title,  and  without  prejudice  to  the  Defendants'  right  to  reject  it.     A 
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1871.       contract  to  lend  or  borrow  money  will  not  be  specifically  enforced: 

PuBLAN      Rogers  v,  Challis  (j),  Sickel  r.  Mosentlial  (k).     Where  tbe  contract  is 

^'  not  one  which  the  Court  enforces,  part  performance  is  immaterial: 

O'SUANASST. 

Xirk  V,  Bromley  Union  (Z),  Wehh  v  England  (m). 

Mr.  Bunny  in  reply. 

Cur.  adv.  tyit. 


July  10.     Mb.  Justice  Moleswobth  : — 

This  is  a  suit  to  enforce  specific  performance  of  a  contract  to  lend 
£7,000  to  the  Plaintiff.  The  parties,  Plaintiff  (Mr.  PhelM)  and 
Defendants  (Messrs.  O'Shanasay  and  Dalton)  are  respectively  trustees 
of  the  estate  of  a  deceased  Mr.  Lane  and  a  deceased  Mr.  Collins.  The 
Defendants,  as  such  trustees,  held  a  mortgage  for  more  than  £6,000 
upon  Lane's  property.  In  a  suit  of  Lane  and  others  against  FheUn 
and  others,  a  decree  was  made  that  a  part  of  Lane's  real  estate  should 
be  sold  or  mortgaged,  sufficient  to  pay  the  old  mortgage  and  certain 
costs.  A  negotiation  was  opened  between  the  parties,  represented  by 
their  solicitors — Mr.  Woolcott  and  Messrs.  Nutt  and  Murphy — ^and  an 
agreement  made  about  Julj ,  1870,  that  the  Defendants  should  advance 
to  the  Plaintiff  a  further  sum  making  up  £7,000  and  take  a  new  mort- 
gage for  that  sum,  part  paying  off  the  old  mortgage,  and  the  rest  of  the 
cash  to  be  applied  under  the  decree.  I^utt  and  Murphy  had  not  acted 
as  to  the  former  mortgage,  and  thought  it  right  to  investigate  the  title 
anew  altogether,  and  did  so. 

A  Bill  was  filed  about  25th  March,  1870,  by  Messrs.  Bullen  and  Allen 
against  Phelan  and  others,  alleging  that  the  deceased  iMne  had  been 
guilty  of  breaches  of  trust,  and  was  accountable  as  trustee  and  executor 
of  another  person  to  Bullen  and  Allen,  and  that  the  then  Plaintiflb  were 
entitled  to  be  paid  out  of  Lane's  assets  by  Fhelan  as  trustee  and  exe- 
cutor of  Lane — Vide  Bullen  v.  Phelan  (n).  This  suit  was  registered  as 
lis  pendens  against  Phelan,  trustee  of  Lai^.  This  bill  did  not  present 
any  claim  against  any  specified  portion  of  Lane's  property ;  presented 
a  mere  money  demand  against  his  assets.  A  person  perfectly  aware  of 
the  existence  and  validity  of  the  demand  of  the  plaintiff  in  it,  and  of  it, 
would  be  perfectly  safe  in  any  ordinary  dealing,  buying  from  or  lend- 

{J)   27Beav.,  176.  (m)    29  Beav.,  44. 

{Je)    30  lb.,  371.  (»)    Ante,  p.  11. 

(/)     2  Ph.,  640. 
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ing  upon  mortgage  to  Phelan  as  trustee  of  Lane.  Under  the  old  law 
the  pendency  of  such  a  suit  would  be  notice  to  him  of  the  fact  of  the 
claim,  but  of  a  fact  totally  immaterial  to  him.  The  present  law  would  ^^  ^' 
prevent  that  constructive  notice,  unless  the  lis  pendens  was  registered. 
The  registry  does  not  convert  that  which  would  be  no  incumbrance  into 
an  incumbrance. 

The  investigation  of  title  between  Plaintiff's  and  Defendants'  soli- 
citors went  on ;  various  requisitions  on  title  were  made  and  answered ; 
a  clerk  of  Defendants'  solicitors  searched  the  registry,  2nd  June ;  their 
then  conveyancing  clerk,  Mr.  Blake,  and  the  Plaintiff's  solicitor  went 
together  over  the  search  paper,  checking  it ;  a  clerk  of  Defendants' 
solicitors  made  a  further  search,  8th  July,  and  upon  that  search  the  lis 
pendens  entered  by  Bullen^  and  Allen  appeared.  In  their  letters  as  to 
requisitions  upon  title  the  Defendants'  solicitors  reserved  their  right  to 
make  further  requisitions,  but  the  last  requisition  which  they  in  fact 
pressed  was  satisfied,  15th  July.  Various  other  matters  were  done 
towards  completing  the  conveyancing ;  the  Master  in  Equity  approved 
of  the  arrangements  and  intended  conveyances,  as  conformable  to  the 
decree  in  Lane  v.  Phelan.  It  was  thought  the  old  mortgages  should  be 
released  by  deed  preparatory  to  the  granting  the  contemplated  mort- 
gage, and  such  releases  were  executed  by  the  Defendants,  9th  July,  as 
Blake  says  in  escrow,  subject  to  the  completion  of  the  new  transaction 
as  to  title  and  conveyance.  The  mortgage  from  Plaintiff  to  Defendants 
was  prepared,  dated  11th  July.  The  Defendants  were  to  be  paid  the 
coats  of  investigating  title,  &c.,  by  the  Plaintiff,  and  Blake  prepared 
their  bill  of  costs  partly  in  anticipation,  and  furnished  it  for  adjust- 
ment to  determine  what  sum  should  be  deducted  for  such  costs  from 
the  cash  payable  by  the  defendants.  Woolcot  wanted  to  be  paid  a  sum 
of  £173  Is.  for  his  costs  in  the  conveyancing  business,  and  B/aA:^  agreed 
to  Defendants  paying  it,  but  as  to  the  Plaintiff  himself,  and  on  his 
receipt.  The  Plaintiff  executed  the  mortgage  dated  11th  July,  with 
receipt  for  £7,000.  On  the  18th  July  Woolcott  drove  with  a  son  of  his 
and  Plaintiff  to  Nuti  and  Murphy  s  office,  bringing  the  mortgage  exe- 
cuted, and  met  Blake.     Being  unwell  he  did  not  accompany  Blake,  the 

8on,  and  Plaintiff,  who  went  upstairs,  and  signed  a  receipt  prepared  by 

Blake: — 

"Received  of  Messrs.  O'SKanassy  and  Dalton  the  sum  of  £178  Is.,  on  account  of 
^  by  them  to  me  as  trustee  of  the  late  T.  Lane's  will,  the  lialance  of  the  loan,  after 
payment  of  amount  due  on  existing  mortgages,  £6,311  68.  Id.,  and  tho  mortgagee's 
ootti  in  relation  to  the  new  mortgage,  to  he  paid  into  Court  to  the  suit  of  Lane  v. 
fMa».    DaiedlSth  July,  1870. 

P.  Phklan." 


V, 

CShanasbt. 
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1871.        Blake  then  banded  a  cheque  for  £178  Is.  to  Plaintiff,  and  told  him 
Phblak      that  it  was  the  amount  of  Wbolcotfs  costs,  but  it  was  for  him  to  apply 
it.     He  kept  the  executed  mortgage,  and  the  Plaintiff  went  downatain, 
and  handed  the  cheque  to  Woolcott, 

There  is  a  good  deal  of  conflict  of  evidence,  I  should  say  originating 
in  mistakes  of  memory,  between  BlaJee  and  Woolcoti,  in  some  degree 
supported  by  his  son  and  Fhelan^  as  to  what  then  occurred.  Blake 
says  that  he  expressly  recognised  his  right  to  have  satisfactory  answers 
to  all  requisitions  on  title  then  made  or  thereafter  to  be  made,  and  that 
Waolcoft  assented.  The  preponderance  of  evidence  is  against  Blake. 
Even  taking  Wbolcotfs  account  to  be  the  truth,  I  think  Blake  would 
be  entitled  to  have  any  real  blot  on  the  title  discharged  before  the  De- 
fendants paid  the  balance  of  the  mortgage  money.  Blake  afterwardB, 
looking  through  the  searches,  found  a  note  of  the  lis  pendens^  and  wrote, 
23rd  July,  to  Woolcott  for  explanation.  Woolcoti  did  not  meet  the 
difficulty  by  saying  that  the  entry  was  unimportant,  but  sent  the 
Defendants  answer  in  Bullen  v.  Bhelan,  then  a  release  referred  to  in  it, 
then  the  bill,  then  various  statements  as  to  the  trivial  nature  of  the 
demand,  mixed  with  assertions  that  the  Defendants  were  too  late  to 
object,  having  accepted,  and  the  correspondence  after  settled  upon  that 
controversy.  In  a  letter  of  10th  August  Blake  asserted  that  the  title 
was  accepted  subject  to  the  result  of  the  final  registry  search,  and  that 
upon  that  search  being  made  in  the  usual  manner  at  the  last  moment 
they  found  the  lis  pendens.  This  statement  h  renewed  in  the  answer, 
and  by  the  evidence  appears  untrue,  as  8th  July  could  not  be  a  Iwt 
moment.  The  Plaintiff  had  to  pay  the  costs  of  all  the  doings  of  the 
clerks  of  the  Defendants'  solicitor,  and  is  entitled  to  some  of  the  com- 
plaints which  might  be  used  by  a  client  getting  into  confusion  by  the 
conveyancing  clerk  of  his  solicitor  having  overlooked  information  ob- 
tained by  another.  The  same  letter  (10th  August),  threatened  a 
rescinding  of  the  contract  for  a  new  mortgage,  and  falling  back  upon 
the  remedies  of  the  old. 

After  further  correspondence,  30th  August,  Defendants*  solicitor 
wrote  to  Woolcott  rescinding,  requiring  repayment  of  the  £178  and 
payment  of  their  costs  in  the  matter,  and  threatening  immediate  pro- 
ceedings to  realise  the  former  mortgage.  This  was  answered  by  Wool- 
coft  threatening  the  present  bill,  which  was  sealed  25th  October,  1870. 
It  insists  that  the  Defendants  had  no  right  to  object  to  the  lis  pendens, 
and  that  it  was  no  defect  in  the  title.     The  answer  insists  the  con- 
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traiy.     It  does  not  distinctly  offer  to  rescind  or  give  up  the  mortgage        ^^8^^^« 
executed,  but  insists  that  Plaintiff's  remedy  is  at  law.  Phslan 


I  think  the  contract  between  the  Plaintiff  and  Defendants  sufficiently 
distinct  for  specific  performance.  Some  minor  details  only  were  to  be 
arranged,  completed  by  receipt,  18th  July. 

The  Defendants'  counsel  insist  that  a  bill  does  not  lie  for  the  specific 
performance  of  a  contract  to  lend  money  on  mortgage,  with  which 
generally  I  agree,  but  this  I  think  may  be  regarded  generally  as  a  bill 
by  a  person  who  has,  in  fact,  executed  a  mortgage  containing  a  receipt 
for  consideration,  which  has  been  accepted  and  retained  by  a  defendant 
refusing  to  pay  the  balance  of  the  mortgage  money,  and  also  as  a  bill 
by  a  mortgagor  who  has,  at  considerable  cost,  completed  an  arrange- 
ment for  the  substitution  of  another  mortgage  for  a  different  term, 
against  the  mortgagee  proceeding  to  enforce  the  old  mortgage  and  the 
powers  contained  in  it. 

Pending  this  suit,  the  Plaintiff  compromised  with  Bullen  and  Allen, 
and  has  procured  satisfaction  to  be  entered  of  the  lU  pendns.  To 
effect  the  compromise  he  executed  a  mortgage  to  Bullen  and  Allen  of 
the  mortgaged  premises,  which  was  intended  to  be  subject  to  the  mort- 
gage of  11th  July,  for  £7,000 ;  by  mistake,  that  mortgage  was  recited 
as  dated  1st  March.  An  arrangement  has  been  made  by  consent  for 
obviating  the  difficulty  as  to  title  in  the  Defendants  which  it  would  make. 

"  Direct,  as  by  consent,  that  the  Plaintiff  at  his  expense  procure  from  Aitdrew 
"  Oibson  Corbett,  the  mortgagee  of  an  Indenture  dated  25th  May,  1870,  a  deed 
*•  declaring  that  the  deed  of  mortgage  dated  the  11th  of  July,  1870,  from  the  Plain- 
**  tiff  to  the  Defendants,  shall  have  priority  over  the  said  mortgage  to  the  said  Corbett, 
"  in  a  form  to  be  approved  by  the  Master  in  case  the  parties  differ,  and  procure  a 
"  memorial  of  that  deed  to  he  registered,  and  procure  registry  certificates  that  there 
"  are  no  registered  incumbrnnces  by  the  said  Corbett  prior  to  such  registration,  to  be 
"handed  to  the  Defendants.  Deckre  that  the  agreement  in  bill  stated  should  be 
"  decreed  executed  by  the  deeds  of  reconveyance  from  the  Defendants  to  the  Plaintiff, 
**  and  the  mortg^ages  from  the  Plaintiff  to  the  Defendants,  which  have  been  actually 
"  executed,  the  reconveyances  having  their  date  fixed  as  of  the  0th  of  July,  1870,  the 
**  time  of  their  actual  execution^  and  being  redelivered  by  the  Defendants.  Order  the 
**  Defendants  to  pay  into  Court  to  the  credit  of  the  cause  of  Lane  and  others  v.  Phelan 
•'  and  others  in  bill  mentioned,  or  to  the  Plaintift'  within  a  month,  the  balance  of  the 
**  mortgage  money,  £7,000,  over  the  former  mortgage,  £6,311  5*.  Id.,  and  the  sum  of 
"  £178  If.  in  bill  mentioned,  and  the  costs  and  expenses  reasonably  incurred  by  them 
**  in  relation  t>  the  new  mortgage,  with  interest  at  the  rate  of  £7  for  every  £100  by 
"  the  year  from  July  18,  1870.  Refer  to  Master  to  settle  the  said  costs  and 
"  expenses,  in  case  the  parties  differ.  Order  Defendants  to  pay  the  Plaintiff's  costs  of 
•*  suit    Refer  to  tax.     Liberty  to  apply.'* 

Solicitors :   W.  S.  Wbolcott—JS.  J.  Murphy. 


V, 

O'Shanabst. 
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1871.       In  the  Mattbe  of  THE  BELMOEE  PEEEHOLD  SILVEE  AND 
J^^7.  ^^^^  MINING  COMPANY  LIMITED, 

AlfD 

In  thb  Matteb  of  •"  THU  COMPANIES'  STATUTE  1864." 

No,  190,  tec,  121 — Winding-up — Contributorie*—  CalU — Ex  parte  order  for 

payment — Jurisdiction — Affidavits. 

In  a  voluntary  winding-up  under  "  The  Companies'  Statute  1864"  (No.  190) 
the  Court  may  make  an  ex  parte  order  for  payment  of  calls  by  the  eontribu- 
tories  within  a  specified  time  after  service  of  the  order,  or  for  application  by 
them  within  the  same  time,  to  revoke  or  vary  the  order;  and  after  the  lapse  of  die 
specified  time,  the  order  will  be  absolute,  and  not  liable  to  be  set  aside. 


Where  an  order  does  not  shew  upon  its  face  the  jurisdiction  to  make  it,  it  is 
sufficient  if  the  facts,  shewing  jurisdiction,  appear  in  the  affidavits  upon  which  the 
order  is  drawn  up. 


A: 


.T  a  meeting  of  the  company,  duly  convened  and  held  on  the  6th 
March,  1871,  resolutions  were  passed  for  voluntarily  winding-up  the 
company,  and  Mr.  J.  JI.  Wymond  was  appointed  liquidator.  He  pro- 
ceeded to  settle  a. list  of  contributories,  and  obtained  payment  from 
the  majority  of  them,  of  the  amounts  which  ihey  were  respectively 
liable  to  contribute.  On  the  18th  May,  1871,  tTie  liquidator  obtained 
ex  parte  an  order  that  the  several  persons  named  in  the  schedule  to  the 
order,  being  the  contributories  who  had  not  paid,  should  respectively  on 
or  before  the  1st  June,  or  within  eight  days  of  personal  service  of  the 
order  upon  them,  pay  the  amount  specified  in  the  schedule,  being  the 
amount  of  their  several  contributions ;  or  within  the  same  time  apply 
to  the  Court  to  revoke  or  vary  the  order.  This  order  exactly  followed 
the  form  of  order  in  In  re  The  Ballarai  Patent  Fuel  Company^  set  forth 
m  extenso  2  W.  W.  &  a'B.,  Eq.,  173.  Mr.  G.  P.  Dening,  one  of  the 
contributories,  was  served  with  this  order  on  the  29th  May,  and  on  the 
6th  July  an  ex  parte  order  was  obtained  for  an  attachment  against  him 
for  non-payment,  under  the  order  of  the  18th  May.  On  the  17th  July 
Mr.  Dening  served  upon  the  liquidator  a  notice  of  motion  to  set  aside 
the  order  of  the  18th  May  for  irregularity,  on  the  ground  that  the  same 
was  obtained  ex  parte  and  without  service  of  any  petition,  notice  of 
motion  or  summons  upon  Dening  or  the  other  persons  named  as  con- 
tributories in  the  order.     This  motion  now  camo  on  to  be  heard. 
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Mr.  Holroyd^  for  the  motion. — Every  person  against  whom  an  order        l^^l* 
for  payment  is  made,  ought  to  be  afforded  an  opportunity  of  being       j»  re 
heard  before  the  order  is  made  against  him.     By  section  98  of  "  The  "^^  Bblmobe 
Companieii*  Statute  1864,"  the  order  for  payment  is  made  conclusive  Lead  Minino 
evidence  that  the  moneys  ordered  to  be  paid  arc  due.     The  permission       ^ 
given  by  the  order  of  18th  May  to  apply  within  eight  days  to  revoke 
or  vary  it   is   therefore   nugatory,   as   the   only   substantial    ground 
for  revoking  it  would  be  that  the  money  was  not  due  by  the  party 
ordered  to  pay  it,  i.e.y  that  he  was  not  properly  a  contributory.     This 
being  a  voluntary  winding-up,  there  has  been  no  settlement  of  the  list 
of  contributories  by  the  Court,  and  therefore  no  opportunity  to  the 
persons  placed  upon  that  list  to  dispute  the  propriety  oi*  their  being  on 
the  list.     The  application  for  the  order  in  question  could  only  be  made 
under  sec.  121,  and  by  Eule  47  in  Schedule  YII  of  the  Act,  it  is  pro- 
vided that  every  application  uuder  that  section  shall  be  by  petition  or 
motion,  or,  if  the  Judge  so  direct,  by  summons  at  chambers.     This 
must  mean  by  petition  served  or  motion  on  notice.     The  order  is  also 
bad,  because  it  does  not  state  on  its  face  the  facts  necessary  to  give  the 
Court  jurisdiction  to  make  it. 

Mr.  Webb  for  the   liquidator,   contra, — The  present  applicant  does 
not,  even  now,  bring  forward  any  merits  in  opposition  to  the  order,  but 
objects  merely  on  a  point  of  form,  that  the  order  ought  not  to  have  been 
msiAe  ex  parte.    Such  an  objection  should  be  taken  promptly.  Here   the 
order  was  served  on  the  29th  May,  but  it  is  not  until  after  a  lapse  of 
nearly  two  months,  and  after  an  attachment  is  obtained  for  breach  of 
the  order  that  the  present  motion  is  made.     The  applicant  having  lain 
by,  and  allowed  the  liquidator  to  take  consequential  proceedings,  will 
not  now  be  allowed  to  raise  this  objection:  Steele  v.  Flonier  (o).    But 
the  order  is  good,  and  the  applicant  has  had  an  opportunity  of  object- 
ing to  it,  of  which  he  has  not  availed  himself.     It  is  substantially  an 
order  nisi,  giving  each  contributory  eii^ht  days  after  service,  in  which  to 
shew  cause  against  it ;  after  which  it  makes  itself  absolute.     It  is  not 
until  it  is  absolute  that  it  has  the  effect  given  it  by  section  98  of  being 
conclusive  evidence  of  the  money  being  due.     In  an  analagous  case  in 
England,  an  order  may  be  obtained  without  notice :  In  re  Leeds  Bank- 
intj  Company  (p).     The  order  here  follows  that  in  In  re  The  Ballarai 
latent  Fuel  and  Manure  Company  (q)y  in  which  case  the  Court  took 
time  to  consider  before  framing  the  order.     It  is  not  necessary  that  the 

(o)    2  PhiL,  780.  {q)    2  W.  W.  &  a'B.,  Eq.  172. 

(p)   L.  R.,  1  Chy.,  150. 

V.  B.      VOL.  II. — EQ.  K 
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facts  shewing  jurisdiction  should  be  set  out,  on  the  face  of  the  order  if 
as  in  this  case,  they  appear  in  the  aflSdavits  on  which  the  order  is  drawn 


The  Belmobb        .  j^  ^^  jf^^^  (r\ 

SiLVBH  AND         ^  ^   ^ 

Lead  Mining 
Company. 


Mr.  Holroyd  in  reply. 


Cur.  adv.  vuU, 


July  27.      Mr.  Justice  Moles  worth  : — 


In  the  matter  of  the  Belmore  Freehold  Silver  and  Lead  Minins: 
Company  Limited,  1  made  an  order  on  the  iSth  of  May  that  certain 
peraons  named  in  a  schedule  should  pay  suniH  specified  as  due  by  them 
for  calls  before  a  day  named,  or  within  eight  days  of  pcrnoual  service 
upon  them  respectively,  or  within  the  time  fixed  ibr  payment  apply  to 
revoke  or  vary  the  ordeV,  with  liberty  for  all  parties  to  apply. 

A  notice  of  motion  was  served  by  Mr.  DenniiKj,  one  of  the  persons 
so  named,  more  than  eight  days  after  both  the  day  named  and  personal 
servii-e  upon  him,  to  set  aside  the  order,  upon  no  ground  of  merits,  but 
because  it  was  made  ex  parte,  without  notice  to  him. 

This  was  a  company  under  the  Act  No.  190,  and  wa^j  wound  up 
voluntarily.  In  such  case  the  Act  authoriscvs  the  company  to  choose 
its  own  liquidator;  and  authorises  him  to  settle  a  list  of  contribut<>ries 
and  make  calls,  without  the  infervention  of  the  Court.  lu  the  case  of 
involuntary  winding-up,  the  Court  settles  the  list  and  makes  calls,  upon 
notice  to  the  parties  aftected ;  and  so  should  the  liquidator  in  case  of 
voluntary  winding-up,  and  I  assume  he  did  so  here;  if  he  did  not,  it 
would  be  a  ground  for  not  enforcing  his  calls.  But  the  first  the  Court 
has  to  do  with  tlie  mr.tter  is  the  enforcement  of  what  he  has  settled. 
There  is  nothing  in  the  Act,  section  121,  shewing  ia  what  way  that 
should  be  done.  The  ordinary  course  of  the  Court,  where  there  is  no 
cause,  as  to  parties  not  previously  before  it,  i«  by  rule  «/«/,  which  the 
order  in  question  substantially  was,  to  pay,  or  apply  on  grounds  to  be 
shewn  against  liability  to  pay.  It  is  argued  that  the  words  of  the 
98th  section  would  make  this  power  illusory,  as  it  makes  an  order  to 
pay  conclusive  of  liability;  but  that,  I  think  must  be  confined  to  an 
unqualified  order  to  pay,  or  an  order  the  qualification  of  which  is 
determined. 

(r)    Infra,  Law,  111. 
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It  is  also  urged  that  the  order  was  irregular,  as  not  shewing  upon  its        1871. 
face  the  authority  to  make  it.    In  the  recent  case  of  In  re  Wise  (*),  the        jnre 
full  Court  set  aside  an  order  of  mine,  upon  the  ground  that  the  facts  TheBelmorb 
to  give  jurisdiction  did  not  appear,  either  upon  the  face  of  the  order  Lead  Miniko 
or  the  aflSdavits,  stating  that  it  would  be  good  if  supported  by  the     ^^"^^^^' 
affidavits.     Here  the  order  is  supported  by  the  affidavit.     I  refuse  the 
present  application  with  costs. 

Solicitors :   Woolcott  Sf  Turner—  Davis. 

(*)    Infray  Law,  111. 


GEEGORY    V.    WELCH.  Septemlere. 

October  2. 
Partnership — Lunatic  partner — Award — Dissolution — Receiver,  

A  deed  of  partnership  provided  that  on  an  award  being  made  finding  a  breach 
of  an}'  of  its  provisions  to  have  been  committed,  the  offending  partner  should 
cease  to  be  interested  in  the  business,  and  sliould  be  paid  for  his  share  by  bills 
of  the  continuing  partner.  An  award  was  made  and  acted  upon  by  the  partner 
complaining,  who  dealt  with  the  assots  on  his  own  account.  The  other  partner 
did  not  attend  the  reference,  and  was  confined  as  n  lunatic  shortly  after  the 
award,  symptoms  of  insanity  having  appeared  at  the  time  of  the  reference. 

On  motion  for  Receiver,  in  a  suit  by  the  lunatic  and  his  committee  to  set  aside 
the  award  and  dissolve  the  partnership. 

Held,  that  doubt  as  to  the  validity  of  the  award,  did  not  justify  the  appointment 
of  a  Receiver  at  the  instance  of  the  lunatic  partner,  the  sane  partner  having 
a  right  to  continue  the  business  whether  efieciuaily  dissolved  or  not,  no  mis- 
conduct being  proved  against  him. 


M, 


OTION  for  Keceiver,  in  a  suit  by  a  lunatic  and  his  committee 
seeking  a  declaration  that  a  partnership  betweefn  the  lunatic  and  the 
Defendant  had  not  been  dissolved  by  an  award  made  when  the  lunatic 
was  alleged  to  have  been  of  unsound  mind,  and  praying  a  dissolution 
and  winding  up  by  the  Court,   of  the  partnership.     The    deed   of 

partnership  dated  the day  of ,  1866,  provided  that 

the  two  partners  should  be  equally  interested  in  profits  and  losses,  and 
contained  (inter  alia)  the  following  provisions : — 

"  1.  That  the  said  J.  WilMe  and  H,  P.  JTelch  will  become  and  remain  co-partnert  in 
the  trade  or  business  of  manufacturers,  agents,  importers,  and  commission  and  general 
merchants  on  the  terms  and  conditions  hereinafter  contained  from  the  31st  day  of 
October  1866,  for  the  term  of  their  said  lives,  or  until  the  said  co-partnership  shall  be 
previously  determined  under  the  power  in  that  behalf  herein  contained. 

k2 
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"  3.  That  at  the  commencement  of  this  renewal  of  said  co-partnership  the  capital 
and  stock  heloDgiug  to  each  of  the  faid  co-partners  and  brought  into  the  said  co-part- 
nership concern  by  them  shall  be  valued  and  reckoned  as  capital;  nnd  that  the  amonnt 
or  anionnts,  sum  or  sums  of  such  capital,  due  to  each  of  the  said  co-partnen  at 
the  time  of  the  commeu cement  of  this  co-partnership  shall  be  t^tken  and  compateil 
from  the  books  and  ledger  kept  by  the  said  co-partners,  and  made  up,  and  balanced 
up  to  the  said  31st  day  of  October,  18C6;  and  a  certain  amonnt  of  such  capital  Bhall 
be  then  fixed  upon  by  the  said  co-partners  as  'business  capital/  \ihich  shall  not  \» 
withdrawn  by  either  co-partner  but  may  be  added  to,  by  mutual  consent,  at  the  tioie 
of  making  up  the  balance  sheet  from  year  to  year;  and  all  capital  which  maybe 
shewed  to  be  due  to  the  said  co-partners  respectively  over  and  above  his  proportion  d 
one-half  of  the  business  capital  of  the  said  co- partnership,  and  all  capital  that  eitbfr 
co-partner  may  from  time  to  lime  place  or  leave  in  the  said  co-partnership  concern 
shall  be  und  shall  continue  to  be  his  individual  property  and  sh-ill  bear  interest  at  tbe 
rate  of  £10  per  cent,  per  annum,  which  interest  shall  be  reckoned  annually  before 
any  profits  are  declared,  and  at  once  placed  to  the  cre<lit  of  either  of  the  co-partners 
entitled  thereto.  And  it  is  hereby  further  agi-eed  that  neither  partner  shall  ke^'p  or 
leave  more  capital  in  the  said  co-partnership  c<»ncera  than  the  other  co-partu*?r  witlioct 
the  consent  of  the  otlier  said  co-partner. 


"  17.  That  if  either  of  the  co-partners  shall  infringe  or  break  any  article,  clause,  mat- 
ter, or  thing  cont4iined  in  these  presents,  it  shall  be  lawful  for  the  other  of  them  to  give 
him  a  week's  notice  in  writing,  calling  upon  him  to  make  reparation  for  such  infrin^- 
ment  or  breach,  and  if  at  the  expiration  of  such  notice  reparation  as  aforcssiid  shall 
not  be  made  by  him  or  cause  of  complaint  removed,  then  each  co-partner  shall 
appoint  a  friend,  and  the  two  friends  so  appointed  shall  appoint  a  third  person  to  act 
with  th«  m,  and  the  three  persons  together  shall  then  arbitrate  in  the  matt-  r  of  the 
said  infringement  or  br.ach ;  nnd  this  deed  of  co-partnership  shall  be  ins|)ected  by  the 
said  arbitrators  and  the  cause  of  disagreement  explained  to  them,  and  if  it  shall  be 
decided  by  the  majority  of  the  said  arbitrators  that  these  presents  or  any  article, 
clause,  matter  or  thing  herein  contained  have  or  has  been  infringetl  or  broken  by 
either  of  the  said  co  partners,  then  the  partner  so  offending  shall  at  once,  on  the 
decision  of  the  said  arbitrators,  cease  to  have  any  further  interest  in  the  said 
i«-pai*tner8hip  business,  and  shall  be  paid  oti'  his  share  of  the  )nirtnership  capital 
And  his  share  of  all  profits  of  the  said  co-partnership  business  made  up  to  the  time  of 
the  decision  of  the  said  arbitrators  by  three  equal  instalment**,  which  instalments 
shall  be  payable  on  the  accoi)tances  of  tlie  other  partner  at  four,  eight,  and  twelve 
months  date  respectively.  Provided  always  that  if  either  party  shrill  neglect  lo 
appoint  a  friend  in  manner  hereinbefore  provided  it  shall  be  lawful  for  either jof  tlie 
said  partners  to  give  to  the  other  one  week's  notice  in  writing  to  appoint  a  friend  as 
aforesaid  and  in  default  of  such  appointment  the  friend  appointed  by  the  partner 
giving  such  notice  shall  proceed  on  the  business  of  the  arbitration  alone. 


"  20.  That  at  the  end  or  other  sooner  determination  of  the  said  co-partnei-ship  by  any 
of  the  means  aforesaid  notice  thereof  shall  be  given  in  the  Qovernment  Gazette  of  the 
Colony  of  Victoria,  and  in  the  ^r^««  or  other  leading  journal  in  the  City  of  Melbourne, 
and  also  to  all  correspondents  of  the^aid  co-partnership  Ijy  circular  letters  under  the 
hands  of  the  said  J.  Wilkie  and  M.  P.  Welch,  or  in  case  of  either  of  the  said 
co-partners  being  expelled  from  the  said  co-j)artnersliip  business  by  the  decision  of 
such  arbitratore  as  ujeiitioned  and  set  forth  in  clause  17  of  tltese  presents,  then 
if  such  expelled  partner  should  refuse  to  set  his  hand  or  signature  to  such  circular 
letter  as  aforesaid,  the  remaining  iiartner  shall  have  power  und  is  hereby  authorised 
to  sign  such  circular  letters  in  the  name  of  the  said  co-partnership  tirm." 
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In  January,  1871,  Wilkicy  in  breach  of  the  deed  of  partnership 
gave  a  bill  in  the  name  of  the  firm  without  the  consent  of  the 
Defendant.  On  24th  January,  the  Defendant  gave  notice  in  writing 
to  Wilkie  requiring  him  to  make  reparation.  On  Ist  February, 
the  Defendant  informed  Wilkie  that  he  had  appointed  an  arbitrator, 
and  called  upon  Wilkie  to  appoint  one  on  his  own  behalf  On  15th 
February,  the  Defendant's  arbitrator  gave  Wilkie  notice  to .  attend. 
Wilkie  took  no  notice  of  any  of  these  proceedings.  The  arbitrator 
proceeded  in  the  reference  Ex  parte ^  and  on  9th  March  awarded  that 
the  deed  of  partnership  had  been  broken  by  Wilkie  On  19th  May, 
Wilkie  was  found  a  lunatic  on  an  inquisition  under  the  ^^  Lunacy 
Siafufe,^^  and  on  15th  June  the  Co-phiintiff,  Oref/ori/,  was  appointed 
Committee  of  his  estate.  The  bill  alleged  that  W.lkie  was,  in  fact, 
insane  when  the  breach  of  partnership  articles  on  which  the  award 
was  made,  was  committed ;  and  submitted  that  Wilkie  was  not  bound 
by  the  award. 


1871. 
Gregory 

V. 

Welch. 


The  Defendant  acted  upon  the  award  as  binding,  published  notice  of 
dissolution,  and  sent  notices  of  dissolution  to  pei'sons  dealing  with  the 
firm.  In  June,  1871,  the  Defendant  furnished  the  committee  with  a. 
balance  sheet  shewing  the  state  of  the  firm  on  the  9th  day  of  March, 
1871  (the  date  of  the  award).  In  this  balance  sheet  the  assets  were 
valued  at  £18,455  2*.  Sd,the  liabilities  stated  at  £13,825  IHs.  9d., 
Wilkie's  interest  in  the  firm  at  £8,833  Sa*.  3rf.,  and  the  Defendant's 
£795  18*.  8d.  The  committee  objected  to  certain  items  in  the  accounts, 
but  subject  to  such  objections  made  arrangements  with  the  Defendant 
for  payment  of  the  balance  due  to  Wilkie  on  the  basis  of  the  award  by 
secured  bills.  Before  the  arrangement  was  concluded  the  committee 
withdrew  from  the  negotiation,  and  instituted  thi.s  suit. 


In  addition  to  the  above  facts  it  appeared  from  the  affidavits  that 

about  £700  had  been  paid  to  the  committee  by  the  Defendant  on 

behalf  of  the  lunatic.     That  the  balance  at  the  account  of  the  firm 

with  its  bankers  had  been  transferred  to  the  account  of  H,  P.  Welch 

^  Co.,  under  which   name  the   Defendant   carried   on  his   separate 

business,  and  that  the  other  assets  of  Wilkie,  Welch  If  Co.  were  in  the 

possession  of  the  Defendant,  and  not  in  any  manner  kept  apart  from 

those  of  his  separate  business,  although   distinguishable.      Tliat  no 

separate  accouut  was 'kept  by  the  Defendant  of  the  old  business;  but 

that  the  accounts  were  kept  by  him  in  such  a  manner,  as  that  those  in 

relation  to  the   old  business   could  be   separated   from  the  general 
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1871.        account.     Instances  of  eccentricity  on  the  part  of  Wilkie  were  deposed 
Grbooby     to,  commencing  in  January,  and  on  the  16th  March  he  was  placed 
Wb'I^oh.      ^^^^  restraint. 

Mr.  Bunny  and  Mr.  a^ Beckett  for  the  motion. — The  award  cannot 
bind  Wilkie  as  he  was  of  unsound  mind  at  the  time  of  the  reference. 
But  even  if  the  award  is  to  be  treated  as  binding  for  the  purpose  of 
this  application,  the  course  which  the  Defendant  has  followed  \%  not 
justified  by  the  deed  of  partnership.  The  expelled  partner,  by  the 
terms  of  the  partnership  deed,  is  to  receive  nothing  but  bills  from  the 
partner  taking  the  partnership  assets ;  and  has,  therefore,  a  right  to  see 
those  assets  set  apart  and  applied  in  discharge  of  partnership  liabilities. 
He  has  a  lien  upon  them  to  the  extent  of  the  purchase-money  until 
the  purchasing  partner  has  paid  for  them,  and  there  is  nothing  in  the 
deed  to  affect  the  general  principle  giving  a  partner  aright,  upon  a 
dissolution,  to  have  partnership  assets  applied  in  payment  of  partner- 
ship debts.  The  purchase  authorised  by  the  deed  is  subject  to  that 
payment.  In  either  aspect  the  assets  should  be  placed  under  the 
protection  of  a  receiver,  and  not  be  exposed  to  loss  by  use  by  the 
Defendant  in  his  separate  business.  Any  improper  dealing  with 
partnership  assets  is  ground  for  the  appointment  of  a  receiver  :  Bcsch 
V.  Frolich  (f),  Smith  v,  Jeyes  (t;),  Jones  v,  Noy  (m?). 

Mr.  J,  W.  Stephen,  Mr.  Holroyd  and  Mr.  Well  for  the  Defendant.— 
The  partnership  was  effectually  dissolved  under  the  award  in  pursuance 
of  the  partnership  articles.  The  insanity  of  one  partner  does  not 
affect  the  rights  of  the  other  partner.  The  notices  were  properly 
given' in  conformity  with  the  deed,  and  are  binding  upon  the  insane 
partner,  even  if  he  was  insane  at  the  time :  Robertson  v.  Lockie  (jp), 
Miellersh  v.  Keen  (y).  At  all  events  the  award  must  be  treated  as 
binding  until  insanity  be  proved,  even  if  insanity  could  affect  it.  If 
the  Plaintiffs  are  right,  and  the  deed  of  partnership  has  been  mis- 
construed by  the  Defendant,  that  misconstruction  would  not  be 
misconduct  justifying  the  appointment  of  a  receiver.  No  improper 
conduct  as  a  partner  has  been  proved.  The  Defendant's  rights  as  a 
partner  would  subsist,  if  the  partnership  had  not  been  effectually 
dissolved.  The  Defendant  has  acted  on  the  proper  construction  of  the 
deed ;  which  does  not  contemplate  that  the  business  shall  stop  and  a 

(0     1  Ph.,  172.  (j«)    15  Sim.,  285. 

(v)    4Beav.,  503.  (j^)    27  Beav.,  236. 

(»)    2  Myl.  &  K.,  125. 
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new  business  be«^in,  but  that  the  old  business  shall  go  on  as  before, 
except  that  the  expelled  partner  ceases  to  have  any  interest  in  it.  As 
the  business  is  to  be  continued,  the  partner  continuing  must  necessarily 
have  the  control  of  the  assets. 
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Mp.  Bunnif  in  reply. 


Owr.  adv.  vult. 


Mr.  Justice  Molesworth  : — 


October  2, 


Motion  for  n  receiver  in  a  partnership  suit.  The  partnership  com- 
menced in  18GG  between  Mr.  Wilkie  and  Mr.  Welch ;  and  under  the 
terms  of  their  partnership  deed,  on  the  misconduct  of  either  partner  the 
other  niif^ht  serve  upon  the  offending  party  a  notice  to  appoint  arbitra- 
tors to  decide  whether  there  was  a  default.  In  case  an  award  was 
made  for  the  dissolution  of  the  partnership,  the  partner  making  the 
complaint  was  to  retain  the  entire  property  of  the  partnership,  giving 
bills  payable  at  intervals  for  the  share  of  the  other  in  the  partnership 
assets;  and  in  the  event  of  the  offending  partner  failing  to  appoint  an 
arbitrator,  the  sole  arbitrator  appointed  by  the  other  was  to  be  entitled 
to  make  an  aw^ard. 


Mr.  Wilkie  appears  to  have  been  guilty  of  clear  misconduct  in  his 
partnership  relations  so  extraordinary  as  probably  to  be  attributable 
to  incipient  insanity,  positive  insanity  having  afterwards  occurred. 
Mr.  Welch  gave  notice  of  having  appointed  an  arbitrator,  and  required 
Wilkie  to  appoint  another.  Wilkie  neglected  to  do  so,  and  an  award 
was  made  on  the  9th  March  by  the  sole  arbitrator ;  who  found  that 
there  had  been  misconduct  such  as  to  warrant  a  dissolution  of  the 
partnership.  Some  argument  has  been  raised  as  to  whether  the  clause 
in  question  was  available,  as  Wilkie  was  incompetent  to  select  an 
arbitrator.  There  is  a  legal  doubt  as  to  the  effect  of  it;  and  there  may 
be  doubt,  as  a  matter  of  fact,  as  to  the  precise  period  when  Wilkie 
should  be  regarded  as  so  insane  as  to  be  incompetent.  Welch  pro- 
ceeded upon  this  award  to  treat  the  entire  property  as  if  it  were  his 
own,  and  as  if  clearly  and  undoubtedly  the  clause  had  operation; 
although  Wilkie  becoming  so  soon  after  decidedly  insane,  must  neces- 
sarily have  thrown  a  doubt  upon  it.  He  transferred  the  balance  which 
then  stood  at  the  firm*s  bankers,  about  £200,  to  a  new  credit,  and 
entered  into  a  new  business  under  the  style  of  H,  P.  Welch  if  Co. ; 
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and  although  he  kept  different  accounts  he  appears  to  have  mixed  up 
the  property  of  the  former  partnership  with  that  of  the  new  business. 
He  seems  throughout  to  have  kept  distinct  accounts,  and  to  that 
extent  he  is  in  no  way  impugned. 


It  seems  then  to  have  been  thought  for  the  common  good,  both  by 
Gregory  acting  as  on  behalf  of  Wilkie,  and  by  Welchy  that  the  diasola- 
tion  whether  rightly  or  wrongly  effected,  should  stand.  Accounte 
were  furnished  by  Welch  upon  the  assumption  that  there  was  to  be  a 
dissolution,  shewing  the  state  of  the  assets,  by  which  it  appeared  that 
there  was  about  four  times  a«  much  of  the  assets  due  to  WilJcie  as  was 
due  to  Welch.  Gregory  then  assuming  to  act  as  on  behalf  of  Wilkvt, 
was  contented  with  this  adjustment ;  and  made  no  material  objection 
to  the  account  as  furnished  by  Welch ^  but  sought  to  exact  security  for 
the  amount  due  to  Wilkie,  and  Welch  seems  to  have  been  ready  to  accede 
to  this,  and  to  give  extensive  security.  Subsequently  Gregory  was 
appointed  as  Wilkie's  committee ;  and  after  his  appointment  being 
invested  with  some  degree  of  legal  power,  he  proceeded  to  negotiate 
upon  the  same  footing,  recognizing  the  account  as  to  a  considerable 
extent  right,  and  only  seeking  security  for  the  balance.  The  Master 
in  Lunacy  also  appears  to  have  sanctioned  this  view,  and  to  have  been 
a  party  to  the  proposed  arrangement  to  settle  the  accounts  up  to  the 
9th  March,  the  date  of  the  award.  Gregory  in  this  state  of  facts  got 
nearly  £700  for  Wilkie's  use,  for  purposes  of  his  voyage  to  Europe, 
and  so  on. 


If  the  dissolution  had  been  effectual  I  think  Welch  would  have  been 
warrianted  in  treating  the  assets  as  his  ;  but  this  bill  is  filed  by  Gregory 
conjointly  with  the  lunatic  treating  the  dissolution  as  ineffectual,  and 
the  partnership  as  still  subsisting.  Assuming  that  the  dissolution  is 
ineffectual,  I  do  not  see  that  there  is  any  reason  why  if  one  of  two 
partners  becomes  mad  the  other  should  be  deprived  of  his  power  of 
managing  the  partnership  property,  and  be  subject  to  have  a  receiver 
appointed  for  its  management.  According  to  the  authorities,  although 
madness  is  not  in  itself  a  dissolution  of  a  partnership,  it  is  ground  for 
applying  for  a  dissolution ;  but  I  do  not  find  any  ca«e  in  which  the 
application  has  been  made  as  on  behalf  of  the  lunatic  ;  it  is  the  right  of 
the  other  party,  as  far  as  the  authorities  go.  It  is  for  the  sane  party 
to  make  his  election,  whether  he  will  insist  upon  the  lunacy  as  a 
ground  of  dissolution  and  not  for  the  insane  party ;  and  this  bill  is 
filed  as  on  behalf  of  the  insane  party.     At  all  events  if  the  Defendant's 
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view  is  right,  that  there  has  been  a  diasolution  under  the  deed,  there  is 
no  ground  for  a  receiver ;  and  on  the  other  hand  if  the  partnership  is 
to  be  taken  as  continuing,  I  do  not  think  there  is  such  misconduct  in 
the  sane  partner  as  would  entitle  the  other  to  a  receiver. 
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It  is  said,  in  this  case,  that  there  are  very  large  liabilities  ;  but  as  far 
as  I  can  judge  from  the  facts  the  greater  part  of  such  liability  has  been 
terminated  already  by  the  public  notification  of  the  dissolution  of  the 
partnership.  I  would  have  no  authority  whatever  to  appoint  a  receiver 
over  the  property  consigned  to  the  firm,  as  against  the  persons  who 
have  consigned  it  to  two  partners  here,  on  the  ground  of  one  of  those 
partners  having  become  insane.  Mr.  Welch  appears  to  have  cleared  off 
about  £12,000  out  of  £13,000,  liabilities  on  current  bills  and  so  forth, 
on  the  9tb  March,  and  there  is  no  allegation  of  the  apprehended 
insolvency  of  Welch. 

There  is  a  supplemental  affidavit  made  by  Ghregory^  which  introduces 
facts  which  were  not  in  the  original  affidavits  at  all,  and  introduces 
them  in  a  very  strange  way.  He  recites  a  letter  from  himself  to  his 
own  solicitors,  and  then  be  adds  that  the  statements  contained  in  that 
letter  he  believes  to  be  true.  These  statements,  if  brought  forward  in 
a  proper  manner,  might  have  called  for  an  answer ;  but  they  have  been 
put  forward  in  such  a  manner  in  this  supplemental  affidavit,  that  I  do 
not  think  they  required  any  answer.     I  therefore  refuse  the  motion. 

I  reserve  the  question  of  the  costs  of  the  motion  because  the  merits 
of  the  motion  may  not  prove  to  be  the  same  as  the  merits  of  the 
parties  in  the  cause  at  the  final  hearing;  and  besides  that,  various 
matters  may  occur  in  the  progress  of  the  cause,  as  to  the  relation  of  the 
parties  with  regard  to  this  motion,  which  should  be  regarded  in  giving 
the  costs  either  to  one  side  or  the  other. 

Motion  refused.     Costs  reserved. 


Solicitors  :  Klingender  Sf  Charsley — Wisewould  ^  Oibbs. 
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THE  ATTORNEY-GENERAL  v.  THE  MAYOR,  COUNCILLORS 
AND  CITIZENS  OE  THE  CITY  OF  SANDHURST. 

No.  360,  sees.  6,  7 — Crown  land  permanenily  reserved — Possession — Corporation^ 

Title — Legal  ISstate — Injunction. 

An  information  by  the  Attorney- General  at  the  relation  of  an  inhabitant  of  a 
city,  against  the  corporation  of  the  city  and  its  alleged  tenant,  averred  that 
certain  land  had  been  permanently  reserved  under  the  "  Land  Act  1869,"  No. 
360,  for  public  baths,  &c.,  and  had  been  ever  since  in  the  possession  of  the  Cor- 
poration for  the  purposes  for  which  it  had  been  reserved;  but  that  recently  the 
Corporation  had  demised  it  for  building  purposes,  1o  a  tenant  who  was  proceeding 
to  erect  for  his  private  profit  an  hotel  and  other  buildings  inconsistent  with  the 
purposes  of  the  reservation;  and  sought  an  injunction  to  restrain  the  erection  of 
the  buildings.     On  demurrer, 

Held  that  the  information  gave  no  color  of  title  to  the  Defendants,  that  it 
appeared  that  the  legjil  estate  remained  in  the  Crown,  which  had  the  remedy  in 
its  own  hand,  and  demurrer  allowed. 

Wliether,  if  the  information  had  made  a  case  of  irreparable  mischief,  of  so 
pressing  a  nature  that  the  Crown  could  not  get  redress  by  resuming  possetsion, 
it  might  have  been  sustained,  qucBre. 


I 


NFORMATION  by  the  Attorney- General  at  the  relation  of  John 
Orowley,  of  Sandhurst,  against  the  Corporation  of  Sandhurst  and  Jame4 
Moore. 

The  information  stated  that  certain  land  was  permanently  reserved 
at  Sandhurst  under  "  The  Land  Act  1869,"  for  the  purposes  of  public 
baths,  and  the  convenience  of  the  people  ;  that  the  notice  of  intention  to 
reserve  was  duly  published  in  the  Government  Gazette  as  follows : — "  It 
is  the  intention  of  the  Governor,  with  the  advice  of  the  Executive 
Council,  to  reserve  from  sale  permanently,  the  lands  hereinafter  de- 
scribed, for  the  purpose  stated  in  each  case,  namely  {inter  alia)  :— 
Sandhurst.  Site  for  public  baths  and  public  convenience,  about  to  be 
permanently  reserved,  pursuant  to  order  of  the  28th  June,  1871  (being 
the  site  temporarily  reserved  therefor  by  order  of  4th  July,  1870) — 
1  rood  17|  perches,  county  of  Bcndigo,  borough  of  Sandhurst,  allot- 
ment 5  of  section  8c."  That  the  land  was  temporarily  reserved  from 
4th  July,  1870,  and  had  ever  since  been  in  possession  of  the  corpora- 
tion; and  until  lately  was  used  for  the  purposes  for  which  it  had  been 
reserved,  and  none  others.  That  the  corporation  had  lately  executed  an 
indenture  of  demise,  whereby  they  granted,  or  purported  to  grant,  t-o 
the  Defendant  Moore  a  lease  of  part  of  the  land  for  building  purposes 
for  his  private  profit,  and  Moore  was  placed  by  the  other  Defendants  in 
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possesion  of  such  land,  and  had  commenced  to  erect  thereupon  build-  ^^71. 

ings  intended  for  an  hotel,  shops,  and  a  mining  exchange.     It  was  sub-  Attornet- 

mittcd  that  such  lease  and  use  of  the  land  was  inconsistent  with  the  ^*enbhal 

purposes  for  which  the  land  had  been  permanently  reserved,  and  was  a  Mayor,  Ac, 

breach  of  the  trusts  upon  which  the  land  was  held  and  possessed  by  Sandhurst. 
the  corporation  under  the  provisions  of  the  Land  Act,  and  was  in 
derogation  of  the  rights  of  the  public  to  the  enjoyment  of  the  land. 

The  information  prayed  a  declaration  that  the  lease  was  inconsistent 
with  the  purposes  for  which  the  land  had  been  reserved ;  that  it  might 
be  set  aside  and  delivered  up  to  be  cancelled  j  and  for  an  injunction  to 
restrain  the  Defendants  from  permitting  the  land  to  be  used  for  any 
purpose  inconsistent  with  the  reservation,  and  particularly  from  erect- 
ing any  buildings  upon  the  land  for  any  purpose  of  j)rofit,  or  for  any 
purpose  other  than  for  the  public  convenience  of  the  inhabitants  of  the 
city. 

To  this  information  the  Defendants  separately  demurred — (1)  For 
want  of  equity.  (2)  That  it  did  not  appear  that  the  land  was  ever 
conveyed  to  or  vested  in  the  Corporation,  or  that  either  Defendant 
respectively  had  any  estate  or  interest  in  the  land.  (8)  That  it  did  not 
appear  that  the  land  was  held  by  the  Corporation  upon  any  trust,  or 
that  any  breach  of  trust  had  been  committed.  (4)  That  according  to 
the  case  made  bv  the  information  the  Defendant  Moore  was  a  mere 
trespasser  as  against  the  Crown,  and  that  the  relief  if  any  was  at  law. 

Mr.  Holroj/df  for  the  demurrer  of  the  Corporation. — No  title  what- 
ever is  alleged  in  the  Corporation.  The  only  Gazette  notice  set  out  is  of 
an  intention  to  reserve ;  but  even  supposing  the  land  to  be  permanently 
reserved,  there  is  nothing  vesting  it  in  the  Corporation.  If  they  have 
purported  to  grant  a  lease  of  it,  that  lease  confers  no  title,  is  altogether 
invalid,  and  may  be  utterly  disregarded  both  at  law  and  in  equity.  If 
the  land  has  been  permanently  reserved,  then  any  lease  of  it,  such  as 
alleged  in  the  information,  is  made  absolutely  void  by  "  The  Land  Act 
1869,"  sec.  7. 

Mr.  Webb  for  the  demurrer  of  the  Defendant  Moore. — According  to 
the  statement  in  the  information,  Moore  is  a  mere  trespasser  without  any 
title  whatever,  and  may  be  summarily  ejected  by  the  Crown.  There  is 
therefore  no  ease  made  for  the  interposition  of  a  Court  of  Equity:  OUy 
tfMelboume  Chid  Mining  Oompany  v.  The  Queen  (z), 

{z)    Sap.  Ct.,  Vic,  24th  Oct.,  1867. 
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1871.  Mr.  J".  W,  Stephen  and  Mr.  Be  Verdon  for  the  Information. — The 

ATToiiXET-    demurrers  assume  that  this  is  an  information  by  the  Attomey-G^eneral 
Gen'ebal     qjj  behalf  of  the  Queen  as  owner  of  the  soil,  whereas  it  is  an  information 
Mayor,  «tc.,  at  the  relation  of  a  ratepayer  of  Sandhurst  on  behalf  of  the  inhabitants 
SANDmjRST    ^^  ^^^^  ^^^y  *°  restrain  a  breach  of  trust  by  the  corporate  body.      It 
does  not  lie  with  the  Corporation  to  say  they  have  no  legal  right  to  the 
ground.     They  are  in  possession,  and  it  must  be  presumed  that  they 
have  been  put  into  possession  by  the  Crown,  upon  trust  to  maintain  the 
land  for  the  purposes  for  which  it  has  been  reserved.     If  so,  they  are 
bound  to  hold  the  land,  subject  to  the  trusts  of  the  reservation.     In 
The  Attorney-  General  v.  The  Corporation  of  Limerick  {a)  it  was  held 
that  trusts  may  attach  to  the  bare   possession    of  land.      In  Croci- 
ford  V.  Alexander  (b)  an  injunction  was  granted  against  a  person  in 
possession,  though  without  any  title.    The  Attorney- General  is  entitled 
to  the  intervention  of  this  Court  on  behalf  of  the  public  to  conserve 
the  rights  of  the  public,  and  to  see  that  the  land  is  properly  used.     It 
cannot  be  contended  that  this  use  of  the  land  is  not  a  violation  of  the 
trust ;  an  hotel  cannot  be  said  to  be  for  the  public  convenience  in  the 
sense  in  which  the  expression  is  used  in  the  reservation.     The  words 
"public  convenience*'  in  the  reservation  must  be  read  noscitur  a  sociU 
— Fenton  v.  Skinner  (c) — and  cannot  include  buildings  erected  for  the 
purpose  of  private  gain. 


Counsel  for  the  demurrers  were  not  called  on  in  reply. 


Mr.  Justice  Moleswoeth  : 


I  think  the  information  shows  too  strong  a  case  against  the  Defen- 
dants; and  not  such  a  case  as  would  justify  the  interference  of  a  Court 
of  Equity  to  prevent  such  a  mischief  as  is  stated.  The  information 
does  not  give  any  color  of  title  to  the  Defendants  in  the  land,  so  as  to 
shew  a  suit  like  this  to  be  necessary.  It  merely  states  a  reservation 
for  certain  purposes  which  would  authorise  the  Crown  to  insist  that 
the  land  shall  be  devoted  to  those  purposes ;  but  the  Crown  has 
reserved  to  itself  the  legal  estate  in  the  land,  and  it  can  at  any  moment 
resume  possession.  The  corporation  are  merely  tenants  at  will  of  the 
Crown  of  all  and  every  part  of  the  land.  Some  of  it  may  be  applied 
to  purposes  inconsistent,  some  to  purposes  consistent,  with  the  reserva- 
tion. But  the  Crown  may  at  any  time  determine  the  possession,  and 
so  stop  any  continuance  of  the  mis-appropriation  of  the  property. 

(a)    Beatty,  563;  and  1  Dow.,  136.  (c)    1  W.  &  VV.,  L.,  65. 

(ft)    15  Ves.,  138. 
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The  case  of  The  Attorney-  General  v.  The  Corporation  of  Limerick  (d)  is         ^^^^' 
very  differenfc  from  the  present.     There  there  had  been  a  grant  of  the    Attohnet- 
land  for  certain  purposes,  and  the  information  alleged  that  it  was      <^enehal 
applied  to  difterent  purposes ;  and  it  was  said  that  the  Crown  might  Mayor,  &c., 
elect  either  to  forfeit  the  grant,  or  insist  upon  the  application  of  the    s^jj^hurst 
land  to  proper  purposes.     But  here  there  is  no  grant ;  the  Crown  has 
the  remedy  in  its  own  hand.     If  the  information  stated  a  case  of  irre- 
parable mischief,  I  do   not  say  that  the   information   might   not  be 
sustained ;  if  it  appeared  that  the  mischief  was  so  pressing  that  the  Crown 
TOuld  not  get  redress  by  resuming  possession.     But  a  building  of  the 
kind  in  question  can  in  no  respect  be  regarded  -as  irreparable  mischief 
I  am  clearly  of  opinion  that  the  erection  of  an  hotel  is  not  consistent 
with  the  reservation;  but  there  is  nothing  in  the  buildings  now  being 
erected  that  will  spoil  the  land  for  the  purposes  for  which  it  is  reserved. 
I  think  on  the  whole  I  ought  to  allow  the  demurrers  with  costs. 

Demurrers  alloiced  with  coats, 

A  motion  by  the  relator  for  an  injunction,  w^hich  was  in  the  list,  was 
also  refused,  with  costs. 

Solicitors  :  MallesoUj  England  Sf  Stewart — Roy  for  Mot  tor  am. 

(d)    Bcutty,  563,  uiul  1  Dow.,  136. 


MUliPIIY  V.   KELLY. 

Practice  i»  Equity —Infant  Plaintiffs — Next  fAend — Suit  improperly  insiiiuted — 

2  tj*  3  Vic,  cap.  liv. 

Where  the  Court  was  of  opinion  that  a  suit  had  been  instituted  by  a  mother, 
as  next  friend  of  infant  Plaintiffs,  for  her  own  purposes,  and  to  work  out  her 
own  private  feelings  and  motives,  and  not  for  the  benefit  of  the  infants,  order 
made  on  motion  by  the  Defendants,  staying  all  further  pioceedings,  but  without 
costs. 


October  11. 


Semhle,  that  the  "  Custody  of  Infants*  Act"  2  &  3  Vic.y  cap.  liv.,  is  in  force 
in  the  colony. 


A 


DMINISTEATION  suit  instituted  in  the  names  of  the  five  infant 
t'liildren  of  Patrick  Murphy^  deceased,  by  their  mother,  as  next  friend, 
against  the  surviving  trustee  and  executor,  and  the  executors  of  the 
deceased  trustee  and  executor  of  the  will  of  Patrick  Murphy.     The 
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1871. 

Murphy 

r. 
Kelly. 


case  came  before  the  Court  upon  a  motion  by  the  Defendants,  before 
answer,  that  the  Bill  might  be  dismissed,  and  the  next  friend  ordered 
to  pay  the  Defendants'  costs  of  the  suit ;  or  that  it  might  be  referred  to 
the  Master  to  inquire  whether  the  suit  had  been  properly  instituted, 
and  whether  it  would  be  fit  and  proper,  and  for  the  benefit  of  the  infant 
Plaintiffs,  that  the  suit  should  be  further  prosecuted ;  and,  if  so, 
whether  the  mother  was  a  propiT  person  to  be  next  friend;  and,  if  not, 
that  some  proper  person  might  be  approved  as  next  friend  in  her 
stead,  and  that  all  proceedings  might  be  stayed  in  the  meantime. 


The  bill  set  out  the  will  and  codicil  of  Patrick  Murphy  at  length, 
whereby  he  devised  and  bequeathed  all  his  real  and  personal  estate  to 
Matthew  Uurphy  and  the  Deferdant  Kelly ^  upon  trust  for  the  testator's 
children ;  and  appointed  Murphy  and  Kelly  executors  and  trustees  of 
his  estate,  and  guardians  of  his  children.  Mrs.  Murphy^ b  name  was  not 
mentioned  in  the  will.  Patrick  Murphy  died  September,  1869,  and  his 
will  was  duly  proved.  The  Plaintiffs  were  his  children,  all  infanta  under 
the  age  of  twenty-ouc,  the  ekletit being  sixteen  and  the  youngest  five  years; 
and  Mary  Ann  Murphy,  the  next  friend  of  tlie  Plaintiffs,  was  his  wife 
and  the  mother  of  the  Plaintiffs.  Matthew  Murphy  died  recently,  having 
appointed  the  Defendants,  Kelly  and  Bruce,  his  executors,  but  no  new 
trustee  or  guardian  had  been  appointed  in  his  j^lace.  The  bill  chargo<l 
that  Matthew  Murphy  and  the  Defendant  Kvlbi  took  possf^ssion  of  the 
Plaintiffs,  and  kept  them  from  their  mother,  and  refused  her  access  to 
them;  that  a  small  portion  only  of  the  incDine  of  the  testator's  pro- 
perty was  applied  for  the  benefit  of  the  Plaintiffs,  and  the  residue  if 
such  income  was  not  invested  in  accordance  with  the  directions  in  tlie 
will :  and  discovery  was  sought  of  the  amount  of  income,  and  of  the 
expenditure.  It  was  sought  by  tlie  bill  to  have  the  estate  a-dministered 
under  the  direction  of  the  Court ;  to  have  the  Defendant  Kelly 
removed  from  being  trustee  and  guardian,  and  new  trustees  and 
guardians  appointed  by  the  Court ;  and  that  the  Plaintiffs  might  be 
restored  to  the  care  and  society  of  their  mother,  or  that  she  might  hare 
access  to  them. 


Aflidavits  were  filed  in  support  of  the  motion;  that  Mrs.  Murphy  yi^ 
for  several  years  before  her  husband's  death  in  the  habit  of  indulging 
to  excess  in  intoxicating  liquors ;  that  she  was  several  times  taken  before 
the  police  magistrate  and  fined  for  drunkenness  and  disorderly  con- 
duct; that  in  1868  the  Master  in  Lunacy,  on  evidence  tliat  she  was 
labouring  under  an  attack  of  delirium  tremenSy  authorised  her  deten- 


V. 

Kelly. 
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tdon  and  curative  treatment  at  the  Tarra  Bend  Lunatic  Asylum  for        1871. 
twelve  months ;  but  she  again  relapsed  into  habits  of  drunkenness,  and      Muuphy 
was  quite  intoxicated  on  the  day  of  her  husband's  funeral.     The  two 
eldest  Plaintiffs,  aged  respectively  sixteen  and  fourteen,  made  an  affi- 
davit that  the  suit  was  commenced  without  their  consent,  and  they 
wished  it  to  be  discontinued. 

Mrs,  Murphy  filed  an  affidavit  in  reply,  denying  that  she  had  been  in 
the  habit  of  drinking  to  excess ;  but  admitting  that  on  two  or  three 
occasions  she  probably  took  more  than  she  should  have  done,  through 
the  gross  ill-treatment  of  her  husband,  after  his  visiting  the  Defendant 
Kelly,  who  embittered  him  against  her.  She  further  stated  that  since 
the  death  of  the  testator  slie  had  almost  entirely  abstained  from  the 
use  of  stimulants,  and  denied  that  she  was  intoxicated  on  the  day  of 
the  funeral.  Several  affidavits  were  made  by  other  persons  denying 
that  Mrs.  Murphy  was  intoxicated  on  the  day  of  the  funeral,  and 
jitating  that  she  was  now  a  most  sober  woman. 

Mr.  Webh,  for  the  motion. — It  is  evident  that  this  suit  is  instituted 
not  for  the  benefit  of  the  Plaintiffs,  but  in  the  interest  of  the  next 
friend,  for  the  purpose  of  her  obtaining  possession  and  control  of  the 
Plaintifis,  and  in  such  a  case  the  Court  will  summarily  dismiss  the  bill : 
Sale  V.  Sale  (e),  and  with  costs  to  be  paid  by  the  next  friend :  Fox  v. 
Sutcerhrop  (/").  On  an  affidavit  that  the  suit  is  not  for  the  good  of  the 
infant  Plaintiffs,  the  Court  will,  if  it  entertains  any  doubt,  refer  it  to 
the  Master  to  inquire  whether  it  is  for  their  good  or  not :  Da  Costa  v. 
Da  Costa  (y).  The  bill  seeks  to  remove  the  Defendant  Kelly  from 
heing  guardian.  There  is,  however,  no  allegation  of  improper  conduct 
by  him.  He  is  the  guardian  appointed  by  the  testator,  and  the  Court 
very  rarely  removes  a  testamentary  guardian:  Roach  v.  Qarvan  (A). 
As  to  the  complaint  that  Mrs.  Murphy  is  denied  access  to  her  children, 
any  relief  she  may  be  entitled  to  in  that  respect  may  be  obtained  under 
the  "  Custody  of  Infants  Act^''  2  &  3  Fic,  cap.  liv.,  which  is  applicable 
in  this  colony  under  15  Fie,  No.  10,  sec.  14.  It  appears,  however, 
from  the  affidavits,  that  she  has  never  applied  for  permission  to  see  the 
children. 

Mr.  Bunny  for  the  next  friend,  contra. — Mis.  Murphy ^  as  the  mother 
of  the  infants,  is  entitled  to  have  them  made  wards  of  Court,  and  this 

(e)    1  Beav.  586.  (ff)    3  P.  Wms.,  139. 

(/)   lb.,  583.  {h)    1  Ves.,  Senr.  160. 


V. 

Kelly. 
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1871.  auit  is  instituted  for  that  purpose :  M^re  v.  Countess  ef  ShaJHesbuty  (j). 
Murphy  The  next  friend  is  not  called  upon,  in  answer  to  this  motion,  to  prove 
all  the  allegations  of  the  bill.  This  motion  must  be  treated  in  the 
nature  of  a  demurrer,  and  the  Court  will  say  whether  there  are  suffi- 
cient averments  in  the  bill  to  sustain  it,  supposing  them  to  be  hereafter 
proved.  The  bill  does  not  seek  the  appointment  of  Mrs.  Murphy  a£ 
guardian ;  and  it  is  premature  and  improper  for  the  Defendants  to  bring 
forward  charges  against  her  character,  in  order  to  shield  themselve* 
from  a  bill  seeking  an  account  of  their  administration  of  the  testator  s 
estate.  No  discouragement  ought  to  be  thrown  by  the  Court  in  the 
way  of  persons  suing  as  next  friends.  The  tendency  of  the  Court  is 
to  facilitate  suits  on  belialf  of  infants ;  the  presumption  will  be  in 
favour  of  the  hona  fides  of  the  next  friend,  and  the  leaning  of  the  Court 
more  for,  than  against  them :  Nalder  v.  Hamkins  (Jc), 

Counsel  for  the  motion  was  not  called  upon  in  reply. 

Me.  Justice  Moleswoeth: — 

This  is  a  bill  filed  on  behalf  of  five  female  infants,  by  their  mother  as 
next  friend.  The  next  friend  is  a  woman  who  appears,  not  by  riiniour, 
but  by  the  records  of  judicial  tribunals,  to  i.ave  committed  violent 
assaults  on  her  husband,  to  have  been  almost  a  confirmed  drunkard, 
and  to  have  been  sent  by  the  Master  in  Lunacy  to  a  lunatic  asylum,  as 
such.  A  woman  who  was  guilty  of  such  conduct  in  her  husband's  life- 
time seeks  now  to  put  forward  the  present  case  in  this  Court.  Her 
husband  had  such  experience  of  her,  that  ho  appointed  others  the  exclu- 
sive guardians  of  his  children.  Not  wishing  probably  to  stigmatise  her 
directly  in  his  will,  he  said  nothing  about  her,  but  he  gave  the  uncon- 
trolled power  over  his  children  to  others,  and  not  to  her.  She  now 
complains  that  they  have,  in  some  degree,  excluded  her  from  inter- 
course  with  her  children.  I  may  say  as  to  a  woman  of  this  kind,  a 
drunkard  and  virago,  that  unless  she  was  a  perfectly  reformed  character, 
her  intercourse  with  female  children  is  more  likely  to  be  a  curse  than 
a  blessing.  The  executors,  I  think,  therefore,  are  exercising  a  sound  dis- 
cretion in  carrying  out  the  powers  vested  in  them,  and  preventing  such 
intercourse,  and  they  should  not  permit  it  until  they  have  ascertained 
that  she  is  a  perfectly  reformed  character.  This  Court  would  be  slow 
to  intrude  upon  the  exercise  of  the  discretion  of  these  executors  in  the 
way  sought  in  this  bill.     There  is  another  jurisdiction  in  which  the 

(J)    2  W.  &  T.  L.  C,  633.  {k)    2  Myl.  &  K.,  249. 
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mother  can  apply  if  she  desires  to  have  access  to  the  children,  in  which  ^^71. 
she  will  be  applying  professedly  as  for  her  own  purposes,  and  will  be 
treated  as  doing  so.  This  suit  is  brought  by  her  palpably  with  the 
design  of  forcing  her  husband's  trustees  to  renounce  the  discretion 
which  his  will  has  given  them.  That  discretion  I  certainly  shall  not 
interfere  with. 

The  bill  imputes  to  the  Defendants  misapplication  of  the  trust- 
funds,  but  there  is  not  a  scrap  of  evidence  to  support  this  assertion. 
I  regard  these  imputations  on  the  Defendants  as  mere  pleading 
assertions ;  something  puj;  in  merely  to  prevent  the  bill  being  dismissed 
or  taken  off  the  file.  Either  this  woman  has  most  recklessly  instructed 
her  professional  advisers  to  make  these  imputations,  or  else  the  bill 
is  a  mere  matter  of  form. 

The  bill  is  not  filed  for  the  benefit  of  the  children ;  but  for  the 
purposes  of  the  mother,  by  which  means  she  seeks  to  prevent  being 
excluded  from  her  children  by  those  who  have  a  right  to  exclude 
her.  I  therefore  think  this  case  comes  within  the  authorities,  that 
where  any  suit  is  instituted  not  for  the  benefit  of  the  children,  it 
will  not  be  sustained.  The  only  two  children  who  are  capable  of  exer- 
cising a  discretion  have  expressed  themselves  as  against  it.  I  think 
the  suit  is  instituted  to  work  out  the  private  feelings  and  motives  of 
the  next  friend.  Those  private  feelings  I  shall  so  far  respect  as  not  to 
visit  her  with  the  costs  of  this  motion.  In  her  struggling  circum- 
stances I  would  not  reduce  her,  having  regard  to  the  interest  or 
feelings  of  her  children,  to  greater  indigence  than  she  is  exposed  to, 
by  inflicting  costs  upon  her.  I  think  the  proper  order  will  be  to  stay 
aU  further  proceedings  in  the  suit. 

Order  to  itay  alljuriher  proceedings. 
No  costs. 

Solicitors :  W,  S,  Woolcott — Fahner  ^  Hedderwiek. 
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1871. 


Ik  be  JOSEPH  WILKIE,  a  Ltoatic. 


Au^wt  8,  18.     2r^  309^  ^  le^^lMnatio-'CommiHee^Bsal  estaU— Contract  to  weO^Pairimer 

— CbfMMyoMM. 

Order  made  under  the  ^  Lunacy  Statute  "  (No.  809),  sec.  168,  directing  the 
committee  of  a  lunatic  to  concur  in  the  conveyance  to  the  purchaser  of  red 
estate,  on  payment  to  the  partner  of  the  lunatic  of  the  halance  of  pureliaie- 
money  due  under  a  contract  for  sale  hy  the  lunatic  and  his  partner,  who,  upon 
the  dissolution  of  the  partnership,  became  solely  interested  in  such  balance. 

Joseph  WILKTE  had  been  found  lunatic  by  inquisition,  and  a 
committee  of  his  estate  appointed  under  the  *' lAmacy  Statute"  The 
lunatic  had  been  in  partnership  with  S.  P.  Welch,  and  prior  to  the 
lunacy  had  concurred  in  a  contract  for  sale  to  the  Footscray  Meat 
Preserving  Company  Limited,  of  real  estate,  the  property  of  the  firm. 
A  portion  of  the  purchase-money  remained  due  when  the  firm  dis- 
solved partnership,  to  which  Welch  was  entitled  under  the  terms  of  the 
dissolution.  The  liquidator  of  the  company  was  ready  to  pay  to 
Welch,  on  obtaining  WilJMs  concurrence.  The  legal  estate  was 
outstanding  in  a  mortgagee  of  the  partnership. 

Mr.  Moleeworth  moved,  on  a£5idavit  of  the  above  facts,  for  an  order 
under  section  168  of  the  Statute,  directing  the  committee  to  concur. 

Mr.  Hood,  for  the  mortgagee,  consented. 

Mr.  Bunny,  for  the  committee,  asked  for  hit  costs  of  i^ppearance. 

Owr.  adv.  vulL 


Auffutt  18.        Mb.  Jxtstioe  Moleswobth  granted  the  application ;  costs  of  the 
committee  to  be  paid  by  the  applicant. 


Solicitors :  ScratUm — Klingender  Sf  Chartley. 
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aBAHAM.ff.  QBAHAM.  1871. 

Adminigiration  suit — Infundian — Receiver — Practice  in  Eqwty — Attorney  of  ^^^Sf  ^' 

co-mainHff—8aU.  "^S^t^^l' 

An  administratriz,  upon  obtaining  administration,  formed  a  partnership  to  j^Q^ember  4 
carry  on  the  intestates  business,  and  allowed  the  partners  to  exercise  control  over 
the  assets  employed  in  it.  Shortly  after  obtaining  administration,^  and  without 
any  necessity  for  sale,  she  advertised  real  estate  to  the  value  of  about  £13,000 
for  sale  for  cash.  On  bill  by  persons  out  of  the  colony  alleging  themselves  to 
be  the  sons,  and  only  next  of  kin,  of  the  intestate,  and  that  the  Defendant  was 
not  the  widow  of  the  intestate  as  she  pretended  to  be,  injunction  granted  ex 
parte  to  restrain  sale,  and  a  receiver  granted  on  motion. 


The  attorney  under  power  of  one  of  two  oo-Flaintiffs,  not  the  solicitor  on  the 
record,  proposed  a  receiver  in  the  Master's  office  in  opposition  to  the  receiver 
proposed  by  the  solicitor  on  the  record, 

Held,  that  the  Master  was  right  in  refusing  to  receive  the  proposal  as  on 
behalf  of  one  of  the  Plaintiffs. 


It  is  undesirable  to  appoint  as  receiver,  a  person  who  has  acted  as  agent  of  the 
Defendant  in  the  management  of  the  property. 


Permission  to  the  receiver  to  carry  on  a  brewery  business  earned  on  by  the 
intestate,  and  administratrix,  refused. 


,  Motion  by  Plaintiffs  in  an  administration  suit,  for  sale  of  the  business  of  the 
intestate,  and  the  land  on  which  it  was  carried  on,  refused  with  costs ;  although 
it  was  not  denied  that  such  sale  would  be  beneficial,  the  administratrix  De- 
fendant objecting  to  the  sale,  and  opposing  the  motion. 


T 


HE  bill  alleged  that  Thomas  Qrakam  died  intestate  in  January, 
1871;  that  the  two  Plaintiffs  were  his  sons,  and  only  next  of  kin,  and  at 
his  death  were  resident  at  Beverley,  in  Yorkshire,  England.  That  ad- 
ministration to  the  real  and  personal  estate  of  the  intestate,  valued 
respectively  at  £17,850  and  £15,685,  was  granted  to  the  Defendant  on 
the  31  st  May,  1871,  she  representing  herself  to  be  the  intestate's  widow, 
although  at  the  time  of  her  marriage  with  the  intestate  she  had  a 
hiuband  living,  and  the  Plaintiffs'  mother,  the  intestate's  wife,  was  also 
living.  That  several  caveats  were  lodged  against  the  Defendant's 
application,  and  that  she  compromised  the  suits  with  the  caveators. 
That  immediately  after  the  intestate's  death  she  agreed  to  carry  on  the 
intestate's  brewery  business  in  partnership  with  two  other  persons,  and 
give  them  joint  authority  with  herself  over  a  large  portion  of  the  assets 
employed  in  the  business.  That  she  had  paid  a  commission  of  £3  10«. 
per  cent,  on  the  value  of  the  estate  to  her  sureties  in  the  adminis- 
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tration  bonds,  and  liad  made  other  large  payments  to  persons  not 
creditors.  That  she  had  advertised  on  the  22nd  of  July  her  intention 
to  sell  by  auction,  on  the  31st  July  and  Ist  of  August,  real  estate  to 
the  value  of  about  £12,500  for  cash,  an  unusual  and  unfavourable 
mode  of  sale  for  property  of  that  character ;  and  that  the  sale  waB 
unnecessary  for  any  purpose  of  the  estate.  The  bill  -sought  adminis- 
tration by  the  Court,  an  account  and  receiver,  and  an  injunction 
against  further  dealings  with  the  estate  by  the  Defendant. 

July  26.  Mr.  Bunny  (with  him  Mr.  Holroyd)  now  moved  ex  parte  for  an  in- 

junction to  restrain  the  sale,  on  affidavits  of  the  above  &cta,  from 
which  it  appeared  that  the  Plaintiffs  were  not  in  the  colony. 

Mb.  Justice  Moleswobth. — No  doubt  this  is  a  case  in  which  an 
ex  parte  injunction  should  be  granted  if  the  Plaintiffs'  were  in  the 
colony ;  but  there  is  no  direct  authority  from  the  Plaintiffs  to  institute 
the  suit,  and  no  one  liable  to  the  Defendant  for  costs. 

Mr.  Bunny, — ^The  Plaintiffs  are  wiUing  to  give  security  for  costs. 
The  Plaintiffs*  authority  to  institute  the  suit  is  not  now  in  issue. 

His  Honob  granted  the  injunction,  on  payment  of  £50  into  Court 
as  security  for  costs. 


Auff.l4t,l^,l§.  The  case  now  came  again  before  the  Court  upon  cross  motions,  by 
the  Plaintiffs  for  the  appointment  of  a  Receiver,  and  by  the  Defendant 
to  dissolve  the  injunction. 

Mr.  Bunny  and  Mr.  Hohroyd  for  the  Plaintiffs. 

Mr.  «7.  7F.  Stephen  and  Mr.  Latoes  for  the  Defendant. 

The  arguments  were  mainly  directed  to  the  evidence  of  the  Plaintiffs' 
relationship  to  the  intestate,  and  of  the  Defendant's  bigamy.  It  was 
also  contended  that  there  was  no  sufficient  authority  to  institute  the 
suit.  The  latter  difficulty  was  removed  after  the  argument  by  the 
receipt  of  a  sufficient  power  of  attorney  from  one  of  the  Plaintiffs  ^ 
the  firm  of  Vauyhan,  Moule  Sf  Seddon,  solicitors,  and  from  the  other 
Plaintiff  to  the  firm  of  Klingender  Sf  Co.,  who  had  instituted  the  suit 
These  powers  were  brought  before  the  Court  upon  notice  to  the  De- 
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fendant.    Messrs.  Vauffhan,  Moule  Sf  Seddon,  acting  upon  general  in-        ^^71. 
stractions  receiyed  by  the  previouB  mail,  had  adopted  the  present  suit      Qrahah 
before  receiving  the  power,  and  were  willing  to  adopt  it  formally  as  •• 

attorneys  under  the  power. 

Our.  adv.  vuU. 


Mb.  Justice  Moleswobth: —  September  1. 

In  making  the  orders  I  am  about  to  make  I  shall  require  from  one 
of  the  firm  of  Klingender  Sf  Oo.,  the  solicitors  for  the  Flaintifi[8  on  the 
record,  and  from  one  of  the  firm  of  Vaughan  Sf  Go.,  a  document,  as 
attorneys  of  the  respective  Plaintiffs,  adopting  this  suit,  and  adopting 
ihe  motions  now  pending.  This  disembarrasses  me  of  what  I  felt  to  be 
the  great  difficulty  in  this  case,  that  the  proceedings  heretofore  have 
been  without  the  authority  of  the  Plaintiffs.  However  beneficial  for 
them,  and  however  wisely  advised  these  measures,  they  have  been 
without  the  Plaintiffs'  knowledge  or  concurrence. 

Now  to  approach  the  subject  of  the  two  motions  with  which  I 
have  to  deal.  One  is  for  a  receiver,  the  other  to  dissolve  an  in- 
junction already  granted  to  prevent  the  sale  of  the  real  estate.  The 
Defendant,  Mary  Qraham,  undoubtedly  for  many  years  cohabited  with 
the  deceased  Thos.  Oraham  as  his  wife.  She  was  undoubtedly  married 
to  him  formally  and  regularly  in  a  church  here.  She  lived  apparently 
as  his  wife  till  his  death,  and  on  his  death  she  obtained  administration. 
It  is  equally  certain  that  before  her  cohabitation  with  Graham  she 
lived  and  cohabited  with  one  Orooke  in  Tasmania,  as  his  wife,  was  known 
as  his  wife,  and  had  children  by  him.  It  is  equally  certain  that  Orooke 
survived  her  marriage  with  Ghraham.  In  her  marriage  certificate  she 
describes  herself  as  the  widow  of  Orooke.  It  is  obvious  that  if  she 
was  married  to  Orooke,  and  if  he  survived  her  second  marriage,  that 
second  marriage  is  invalid.  She  does  not  in  her  affidavit  explicitly 
deny  the  fact  of  her  marriage  to  Orooke.  At  the  utmost  she  would 
only  be  entitled  to  half  the  estate  as  widow ;  but  even  before  she  was 
appointed  administratrix  she  proceeded  to  take  unwarrantable  liberties 
with  the  properties.  She  arranged  terms  of  partnership  with  two 
servants  of  the  intestate,  and  made  arrangements  with  them  to 
carry  on  the  business  of  the  brewery,  which,  even  as  administratrix, 
entitled  to  only  a  moiety  of  the  estate,  she  was  not  at  liberty  to  do. 
Shortly  after  this  she  advertised  the  greater  part  of  the  real  estate  for 
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1871.  gale,  to  convert  it  into  money.  The  motiye  which  at  first  sight  would 
Orahah  be  attributed  to  such  an  act  would  be  that  it  was  intended  to  bring 
the  property  into  such  a  form  that  it  could  be  easily  carried  away,  and 
adverse  claimants  would  have  nothing  to  look  to  except  to  pursue  her 
and  the  money  where  they  might  have  gone.  Her  counsel  offered  a 
great  many  ingenious  reasons  why  she  should  realise  the  property. 
But  she  herself  does  not  in  any  of  her  affidavits  give  any  explanation 
of  these  proceedings.  The  Plaintiffs  have  brought  forward  evidence, 
undoubtedly  of  considerable  strength,  that  they  are  the  sons  of  the  de- 
ceased Cfraham,  Almost  all  of  the  evidence  is,  however,  of  a  secondaiy 
class.  The  most  material  is  the  document  which  was  sent  to  England, 
and  of  which  only  a  copy  has  come  here,  and  which  there  has  been  as  yet 
no  opportunity  of  testing  by  comparison  of  handwriting  or  otherwise. 
All  the  evidence  is  of  a  class  which,  though  properly  used  for  inter- 
locutory purposes,  cannot  be  used  at  the  hearing,  and  their  case  is,  in 
this  respect,  most  unsatisfactory.  The  Defendant,  on  the  other  hand, 
brought  forward  the  evidence  of  persons  who  knew  Ordham  both  in 
England  and  here,  and  who  fix  the  dates  quite  inconsistent  wil^ 
Plaintiffs  being  his  sons.  On  the  whole,  however,  I  shall  grant  the 
receiver.  The  Defendant  is,  as  between  her  and  the  Plaintiffs,  a  person 
of  no  means,  and  would  not  be  a  mark  for  anything.  I  refuse  the 
motion  to  dissolve  the  injunction.  I  have  been  asked  to  permit  the 
receiver  to  carry  on  the  brewery,  but  I  cannot  do  so.  If  Plaintiffs 
and  Defendant  will  co-operate  to  allow  the  brewery  to  be  sold  while 
the  goodwill  is  worth  anything,  I  shall  be  inclined  to  give  every 
assistance. 

Motion  for  receiver  panted:  motion 
to  dissolve  injunction  refused. 
Costs  of  both  motions  to  he  eosU 
in  the  cause. 


In  appointing  a  receiver  in  the  Master's  office,  the  solicitor  on  the 
record  for  both  Plaintiffs  proposed  Mr.  Shaw  as  receiver.  Mr.  Vaughin 
as  attorney  for  one  of  the  Plaintiffs,  made  and  filed  an  affidavit 
proposing  Mr.  Oihtchett  as  receiver.  The  Defendant  also  desired 
Mr.  Tuckeit  to  be  appointed,  and  filed  affidavits  as  to  his  fitness.  It 
was  admitted  that  both  the  proposed  receivers  were  eligible,  but  it  was 
submitted  that  as  Mr.  Tuckett  had  previously  acted  as  agent  for  the 
Defendant  and  her  sureties  with  respect  to  the  property,  Mr.  £i«ir 
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should  be  preferred.  The  Master  refused  to  receive  Mr.  Vatyhan^M 
affidATit  as  a  proposal  on  behalf  of  one  of  the  Plaintiffs,  and  reported 
in  fayor  of  Mr.  Shaw, 

The  Defendant  did  not  except  to  the  report,  but  moved,  on  notice, 
that  Mr.  Shaw  might  be  removed  and  Mr.  Tuckett  appointed  in  his 
stead,  or  that  the  report  might  be  sent  back  to  be  reviewed. 
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Mr.  tT*.   W,  Stephen  and  Mr.  Lawes,  for  the  motion,  referred  to    October  6. 
Creuze  v.  Bishop  of  London  (Z),  and  Wynne  v.  Lord  Newhorough  (w),  as 
te  the  practice. 

Mr.  Bunny  for  the  Plaintiffs  contra. 

Mb.  Justice  Moleswobth  : — 


It  is  unnecessary  for  me  now  to  decide  whether  this  question  should 
be  raised  bj  exception  to  the  Master*s  report,  or  by  a  motion  to  vary 
it.    Where  the  selection  of  a  receiver  is  a  mere  matter  of  discretion 
left  to  the  Master  to  decide  upon  the  eligibility  of  one  of  several 
persons,  the  Court  would  be  slow  to  interfere  with  the  exercise  of  his 
discretion  on  the  subject.     But  where  the  exercise  of  that  discretion 
turns  upon  a  matter  of  principle,  the  Court  will  entertain  the  question. 
In  this  case  there  is  one  question  which,  it  is  said,  is  a  matter  of  prin- 
ciple, namely — the  part  Mr.   Vaughan    has    taken    in  resisting  the 
nomination  made  by  the  solicitors  of  the  Plaintiffs.    Here  there  are 
two  Plaintiffs,  one  represented  by  one,  the  other  by  another,  firm,  by 
powers  of  attorney ;  and  this  last  firm  has  agreed,  on  behalf  of  their  client, 
to  the  continuance  of  the  suit.    But  I  do  not  think  where  there  are 
several  Plaintiffs    represented  by   one  solicitor  on  the   record    the 
Court  can  hear  the  attorney  of  one  Plaintiff  as  dissenting  from  the 
course  proposed  by  the  solicitors  on  the  record.     The  remedy  open 
to  the  dissenting  attorney  is  to  withdraw  the  authority  and  prevent  the 
case  going  on.    It  is  not  for  the  Master  to  entertain  a  squabble  between 
the  solicitor  on  the  record,  and  another.     I  concur  with  the  Master 
in  not  receiving  Mr.  Vaughan^ e  affidavit  as  a  direction  to  him  on  behalf 
of  one  of  the  Plaintiffs.     But  the  affidavit  might  be  used  as  to  the 
fitness  or  unfitness  of  the  several  persons  nominated  as  receiver.    Then 
there  is  another  question,  which  is  in  some  degree  one  of  principle,  and 
not  merely  as  to  the  eligibility  of  one  person.     Mr.  Tuckett  was  agent 
(0    2  Dick,  687.  («)  15  Ves,  283. 
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1S71.  of  the  Defendant  and  of  her  Biiretie«  Now,  we  hftTe  nothing  to  do  witt 
Okauah  the  sureties  at  present.  Mr.  Tuckelt  can  only  be  regarded  aa  agent  of 
OuuiM  *''^  Defendant  and  heretofore  co-operating  with  her.  The  Plaintiffa  wek 
a.  receiver  aa  against  the  Defendant,  and  it  is  not  desirable  to  make 
receiver  the  Defendant's  agent.  It  would  be  likely  to  engender  con- 
f\i8ion  ae  to  smus  received  aa  agent,  and  aa  receiver.  I  therefore 
concur  with  the  Master  and  refuse  the  motion,  but  without  costs. 
The  absence  of  the  Plaintiffs  from  the  colony,  and  their  acting  by 
different  attomeye,  has  to  some  extent  caused  the  application. 

Motion  refiued,  without  eotU. 


The  brewery  business  carried  on  by  the  intestate  was  for  some  time 
carried  on  by  the  receiver  with  the  consent  of  both  parties.  The 
Plaintiffs'  solicitors  applied  to  the  Defendant  to  consent  to  a  saie  of  the 
business  as  a  going  concern,  with  the  plant,  and  the  real  estate  on  which 
the  business  was  carried  on.  The  Defendant  refused  to  consent  to  a 
sale  unlesB  she  were  permitted  to  reside  without  payment  of  rent  in  > 
cottage  forming  part  of  the  buildings,  necessary  to  the  couTenieat 
carrying  on  of  the  business,  and  which  she  had  advertised  for  sale  with 
the  brewery  in  the  notice  of  the  sale  stopped  by  the  injunction.  The 
Plaintiffs  thereupon  moved  on  affidavits  of  the  above  facts,  which  were 
not  contradicted,  that  the  brewery  business  and  plant,  with  the  build- 
ings in  which  it  was  carried  on,  might  be  sold  with  the  approbation  of 
the  Master ;  the  sale  moneys  to  be  paid  into  Court  imd  invested. 

Mr.  Bunty  and  Mr.  a'Beekett  for  the  motion. — Upon  the  affidavits, 
it  is  admitted,  that  a  sale  would  be  beneficial,  and  that  the  Defendant's 
only  objection  to  a  sale  is  her  desire  to  retain  an  advantage  for  herself, 
to  which  she  would  not  be  entitled  even  if  she  were  the  widow.  Sub- 
stantially the  motion  is  to  preserve  the  assets  irom  waste,  and  under 
ur  law  there  is  no  longer  any  distinction  between  the  administration 
f  real  and  personal  estate  ;  both  have  to  be  converted  by  sale. 

Mr.  J.  W.  Stephen  and  Mr.  Laioet  for  the  Defendant. — There  ie  no 
recedent  for  the  motion.  The  administratrix  objects  to  sell,  and 
umot  be  compelled  to  sell  in  an  interlocutory  proceeding. 

MjT.  Bunrty  in  reply. 
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If  the  administratrix  chooses  to  rely  on  her  legal  right  to  ohject  to 
the  sale  she  is  entitled  to  do  so.  I  have  previously  intimated  that  if 
the  parties  consent,  a  sale  may  take  place.  But  the  Defendant  does  not 
consent.  There  is  no  instance  of  an  interlocutory  application  for  a 
sale  of  real  property  during  the  progress  of  a  cause,  being  granted, 
As  to  the  continued  residence  of  the  Defendant  in  one  of  the  houses, 
admitting  her  rights  to  the  utmost,  she  has  no  right  to  live  there 
without  paying  rent,  and  if  she  is  not  willing  to  concur  with  the  other 
parties  in  what  is  for  the  benefit  of  all,  there  might  be  an  order 
requiring  her  to  leave ;  although,  of  course,  it  would  be  competent  for 
her  to  become  a  tenant,  at  a  rent  to  be  ascertained  by  competitive 
auction.  As  to  carrying  on  the  brewery  by  the  receiver,  the  Court  ought 
not,  through  one  of  its  ofiBcers,  to  carry  on  a  mercantile  establishment. 
If  the  receiver  chooses  to  do  it,  it  is  for  him  to  consider  how  far  he 
may  be  indemnified  in  that  course.  The  motion  will  be  refused  with 
costs. 

Solicitors:  Klingender  Sf  Charsley — Windsor, 
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1871. 
October  2, 11. 


JAEDINE  V.  HOYT. 

Ship — Morigttge — Priority — Fraud — Notice — 2&  Sf  26  Fee.,  cap.  Lriii.,  tec.  3— 

Pleadinff — Admieeiofu. 

C.  J.  S.f  registered  owner  of  thirty-two  64th8  and  owner  under  unregistered 
transfer  of  the  other  thirt  j-two  64th8  of  a  ship,  mortgaged  the  ship  in  statutory 
form  to  J.  and  others.  C.  J.  H.  subsequently  mortgaged  the  ship  to  H.  S.,  who 
registered  the  transfer  to  C.  J.  H.,  and  the  second  mortgage,  before  J.  and  othen 
registered  the  first  mortgage. 

On  bill  by  J.  and  others  claiming  priority  oTer  S.  H.  alleging  the  abore  £M;t8 
and  charging  fraud  in  C.  J.  ff.,  and  that  ff.  S.  at  the  time  of  taking  his  mort- 
gage had  through  his  agent  notice  of  the  prior  mortgage  and  of  the  fraud  of 
C.  J,  ff.f  Demurrer  by  IT.  M.  allowed,  he  haying  priority  under  section  69  of 
"  The  Merchant  Shipping  Act  1854." 


The  25  &  26  Vic.,  cap.  Ixiii.  sec.  3,  declaring  that  "beneficial  interest" 
when  used  in  "  The  Merchant  Shipping  Act  1854'*  includes  "  interests  arismg 
under  contract  and  other  equitable  interests/*  and  that  "  equities  may  be  en- 
forced against  owners  and  mortgagees  of  ships  in  respect  of  their  interest 
therein  in  the  same  manner  as  equities  may  be  enforced  against  them  in  resped 
of  any  other  personal  property/*  applies  only  to  equities  against  them  personallj, 
and  not  as  against  the  ship  or  persons  haying  acquired  good  registered  titles  to 
it  under  the  contractors. 


A  bill  set  out  statements  made  in  affidavits  sworn  by  the  Defendant,  and  did 
not  expressly  negative  their  truth. 

Held,  that  the  truth  of  such  statements  was  not  to  be  taken  as  admitted  for 
the  purposes  of  the  demurrer. 


T 


HE  bill  was  filed  by  Bohert  Jardine  and  others,  carrying  on  businees 
at  Hong  Kong,  against  Charles  James  Soyt  and  Kenry  Hoyt  Its 
allegations  were  substantially  as  follow : — In  November,  1869,  Gharki 
James  Hoyt  was  in  possession  of  the  steamer  Albion.  He  took  the 
steamer  to  Yokohama,  Japan,  where  Plaintiffs  had  a  branch  estabUsh- 
ment  managed  by  Edward  Whittell,  one  of  the  Plaintiffs.  So^ 
represented  that  he  was  sole  owner,  and  placed  the  steamer  in  the 
hands  of  Whittell  for  sale.  Whittell  advanced  £8,300  for  six  months, 
fipom  Ist  November,  1869.  In  May,  1870,  when  the  loan  became  due, 
O.  J,  Hoyt  agreed  with  Plaintiffs'  agent,  one  Herbert  Smith,  to  have 
the  debt  renewed  for  three  months  on  the  security  of  a  mortgage  of 
the  vessel,  and  of  the  delivery  to  Plaintiffs  of  all  the  papers  connected 
with  the  ship.  The  documents  handed  over  were  (1)  A  certified  copj 
of  the  register  of  the  vessel  at  Dunedin  in  the  name  of  the  Otago 
Steamship  Company,  Limited ;    (2)  A  bill  of  sale  of  the  steamer  to 
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C.  /.  So^  and  Alexander  Machiwnon ;  (3)  A  bill  of  sale  of  the  one-half  1871. 
from  Machinnon  to  O.  J,  Hoyt ;  (4)  A  power  of  attorney  under  which 
tlie  last-mentioned  bill  of  sale  was  executed.  Smith  said  he  would 
forward  the  documents  to  CargilU  Sf  McLean,  of  Dimedin,  for  regis- 
tration ;  whereupon  C  J,  Hoyt  requested  him  not  to  do  so,  as  M€u:Jcin^ 
non  was  indebted  to  that  firm,  and  they  might  throw  obstacles  in 
the  way,  and  asked  Smith  to  give  him  {Hoyt)  the  documents  3  and  4, 
which  would  be  forwarded  to  his  legal  adviser.  Smith  thereupon  gave 
the  documents  to  Soyt,  who  undertook  to  get  the  registration  of 
himself  as  sole  owner  completed,  and  to  hand  the  document  to  Plain - 
tiffs  in  order  that  they  might  register  their  mortgage.  The  steamer 
was  to  be  taken  to  Hong  Kong  to  be  disposed  of;  but  it  was  after- 
wards arranged,  at  C.  J,  Hayfs  request,  that  the  vessel  should  be  taken 
by  him  to  Hiogo  to  be  disposed  of,  if  possible ;  and  with  this  view  he 
obtained  from  Smith  the  document  No.  2  as  evidence  of  title,  represent- 
ing that  the  other  documents  had  been  forwarded  to  Dunedin.  Before 
leaving  for  Hiogo  Hoyt  discharged  the  captain,  Mr.  F,  Dunn,  alleging 
to  Smith  that  it  was  for  misconduct,  and  to  Dunn  that  it  was  to  save 
expenses.  Hoyt  called  at  Hiogo,  but  instead  of  selling  the  ship,  took 
on  board  a  cargo  of  coal,  cleared  out  for  Nagasaki,  but  went  to  G-lad- 
stone,  in  Queensland,  where  possession  was  delivered  up  to  O.  M,  Ware, 
an  agent  of  Henry  Hoyt,  a  brother  of  G.  J,  Hoyt,  Plaintiffs  have 
since  discovered  that  on  the  4th  of  June,  1870,  before  leaving  Yoko- 
bama,  C.  J,  Hoyt  executed  a  mortgage  to  Henry  Hoyt  to  secure 
£14,000,  with  interest,  at  8  per  cent.,  and  delivered  the  mortgage  and 
the  documents  3  and  ^  to  C.  M,  Ware,  who  at  once  despatched  a 
messenger  with  them  to  Dunedin.  The  messenger  arrived  there  on 
the  18th  of  August,  1870,  where  he  registered  the  document  3,  and 
afterwards  the  mortgage  to  Henry  Hoyt,  the  first  being  registered  at 
24  minutes  past  11  a.m.  and  the  other  at  half-past  12  p.m.  of  18th 
August,  1870.  After  (7.  J,  Hoyt  had  left  Japan  Plaintiffs  forwarded 
their  mortgage  to  Dunedin  to  be  executed,  but  they  were  anticipated 
bj  the  special  messenger  of  Ware,  who  took  the  unusual  course  of 
landing  at  Hokitika  and  crossing  overland  to  Dunedin.  Ware  was 
My  cognisant  of  the  mortgage  to  Plaintiffs  at  the  time  that  he,  as 
agent  for  Henry  Hoyt,  obtained  the  mortgage  to  that  Defendant; 
notice  of  the  mortgage  to  Plaintiff'  being  inserted  in  the  certificate  of 
registration,  which  was  seen  by  Ware,  In  an  affidavit  made  by  Henry 
B<nft,  in  other  proceedings  relating  to  the  ship,  he  stated  that  his 
brother  owed  him  the  £14,000  since  1868,  and  that  Ware  was  specially 
despatched  in  December,  1869,  with  the  view  of  obtaining  the  mortgage 
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ae  security  for  the  debt.  The  bill  prayed  a  declaration  that  the  Fkin- 
tiffs  were  entitled  to  be  considered  first  mortgagees  of  the  ship,  and 
that  Henry  Koyt  might  be  ordered  to  concur  in  all  acts,  necessaiy  £3r 
the  completion  of  the  Plaintiffs'  title  as  such. 


The  Defendant  Henry  Hoyt  demurred  on  the  following  grounds  :— 
For  want  of  equity.  That  under  the  Shipping  Statutes,  registration 
determined  the  priorities  of  mortgages  without  regard  to  date  or 
notice;  and  that  as  the  bill  set  out  allegations  of  the  Defendsnt 
which  afforded  an  answer  to  the  suit  and  did  not  deny  their  truth,  the 
bill  was  uncertain. 


Mr.  Fellows  and  Mr.  Holroyd  for  the '  Demurrer. — ^The  case  is 
concluded  by  sections  43  and  69  of  "  The  Merchant  Shipping  Ad 
1864.''  Section  43  prohibits  the  entry  of  any  express  or  constructiTe 
trust  on  the  registry,  and  provides  that  the  regiajbered  owner  sliall 
haye  power  to  dispose  absolutely  of  his  registered  interest 
Section  69  provides  that  if  more  than  one  mortgage  be  registered  of 
the  same  ship,  notwithstanding  express  notice,  the  mortgages  are  to 
take  priority  by  the  date  of  registration.  Equities  against  the  regis- 
tered owner  are  shut  out  under  section  43,  even  as  between  himself 
and  his  own  cestui  que  trust :  Liverpool  Borough  Bank  v.  Turner  (»). 
By  "  The  Merchant  Shipping  Act  Amendment  Act'^  section  43,  equities 
are  protected  as  against  the  registered  owner,  but  not  as  against 
third  persons  with  whom  he  deals,  who  are  left  as  before.  No 
firaud  is  alleged,  nor  anything  which  could  affect  the  Defendant's 
statutory  title.  All  that  is  alleged  against  him  is  notice  through  lus 
agent,  but  the  statute  makes  even  express  notice  immaterial :  Ward  v. 
Beck  (o).  Coombs  v.  Mansfield  (p).  The  bill  sets  out  affidavits  by  the 
Defendant  which  completely  negative  any  equity  in  the  Plaintiffs.  It 
does  not  allege  that  the  affidavits  are  false ;  it  must,  therefore,  be  taken 
to  admit  that  they  are  true. 

Mr.  J,  W,  Stephen  and  Mr.  Gregory  for  the  bill. — ^At  the  time  that 
Charles  James  Hoyt  dealt  with  the  Plaintiffs  and  with  his  brother  he  was 
registered  owner  as  to  thirty-two  64ths  only.  He  dealt  with  the  64 
shares  under  his  equitable  title  not  as  registered  owner.  Section  69 
of  the  '*  Shipping  Act  1854"  only  applies  to  dealings  by  the  registered 
owner,  and  does  not  therefore  apply  to  determine  priorities  as  between  the 


(»)   1  Jo.  k  H.,  159. 

(o)   3  C.  B.,  N.  a,  668. 


(p)   8  Drew.,  193. 
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dealings  in  this  case.  Section  43  of  the  Amending  Act  fiillj  recognisee 
equities  as  qualifying  the  registered  title,  and  it  is  immaterial  whether 
the  eqnitieB  are  Toluntarilj  created  hj  an  express  trust  or  are  in- 
Toluntarily  attached  by  notice  affecting  the  registered  proprietor. 
Apart  from  any  statutory  title  of  the  Defendant,  the  Plaintiffs'  equities 
are  clear.  The  Defendant  had  express  notice  of  the  fraud  by  which 
the  Plaintiffs  were  postponed  on  the  register:  Orr  v.  Dickenson  (q)^ 
Hooper  v.  Ghimm  (r) .  The  allegations  of  the  bill  are  inconsistent  with 
the  truth  of  the  extracts  from  affidavits  which  it  would  set  out.  It 
does  not  affirm  the  statements  by  alleging  that  the  Defendant  has  made 
them,  and  as  they  are  at  variance  with  other  statements  in  the  bill,  an 
express  allegation  that  the  affidavits  were  untrue  would  have  been 
superfluous. 
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Mr.  Fellows  in  reply  referred  to  Duncan  v,  Tindall  («). 


Our.  adv»  vuU, 


Ms.  Justice  Moleswobth  : — 


October  11. 


This  is  a  suit  to  establish  the  title  of  the  Plaintiffs,  Messrs.  Jardi/nB 
and  others,  under  a  mortgage  of  a  British  steamer,  called  the  Albion^ 
registered  in  New  Zealand,  against  a  mortgage  to  the  Defendant,  Mr. 
Eenry  Koyt^  by  the  same  mortgagor,  the  Defendant,  Mr.  OharleeJamee 
Boyt^  executed  after,  but  registered  before  that  to  the  Plaintiffs. 


The  bill  states  various  transactions  between  the  Plaintiffs  in  Japan 
and  Charles  James  Hoyt;  a  loan  by  the  Plaintiffs  to  him  of  £8,800  and  a 
mortgage  in  the  statutory  form,  25th  May,  1870,  to  secure  it ;  that 
Okarles  James  Hoyt  stated  he  was  the  beneficial  owner  of  the  ship, 
although  his  legal  title  was  not  perfected,  and  handed  over  to  the 
Plaintiffs*  agent,  as  documents  of  title,  a  certified  copy  of  the  register 
in  the  name  of  the  Otago  Steamship  Company  Limited,  a  bill  of  sale 
from  Carffill  and  others  to  Okarles  James  Hoyt  and  Alex.  M^Kinnon,  a 
bill  of  sale  of  M^Kinnon^s  half  to  Okarles  James  Hoyt^  and  a  power  of 
attorney  under  which  that  was  executed ;  that  Okarles  James  Hoyt^  by 
representations,  induced  the  Plaintiffs'  agent,  instead  of  effecting  the 
registry  by  his  correspondents,  to  return  the  documents  3  and  4  to  him, 


(?)  28  L.  J.,  Ch.,  516. 
(r)   L.  R.,  2  Ch.,  282. 


(«)    13C.  B.,  268. 
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^^' .  pi*oiniBiiig  to  get  the  registration  of  his  own  title  and  that  of  the 
Plaintiffs'  effected ;  that  he  also  was  allowed  to  take  the  steamer  to 
Hong  Kong  under  promise  to  deliyer  her  to  the  Plaintiffs*  agent  there; 
that  he  subsequently  got  leave  to  stop  with  her  at  another  port  in  Japan, 
in  order  to  endeavour  to  sell  her  and  pay  Plaintiffs,  and  got  back 
document  3  for  that  purpose ;  that,  on  the  20th  June,  he  started  with 
that  pretence,  but  instead  of  fulfilling  his  promise,  carried  the  steamer 
to  Queensland,  and  gave  her  up  to  Mr.  Warej  an  agent  of  the  other 
Defendant,  Henry  Hoyt,  The  bill  states  that  the  Plaintiffs  afterwards 
discovered  that  the  Defendant,  (7.  <7!  Hayt^  had,  on  the  4th  June, 
executed  what  purported  to  be  a  mortgage  of  the  steamer  to  Henr}! 
Hoyty  to  secure  £14,000,  and  delivered  it  and  the  documents,  3  and  4, 
to  the  same  WaTe^  who  despatched  a  messenger  with  all  speed  to  New 
Zealand.  Ware  registered  the  title  to  Oharles  James  Soyt  and  the 
second  mortgage,  on  the  18th  August,  before  which  time  the  registry 
was  in  the  names  of  Charles  James  Hoyt  and  M^JBj,nnonf  each  one-half; 
that  the  Plaintiffs'  attempt  at  registry  was  too  late.  The  bill  alleges 
that  before  the  execution  of  the  mortgage,  4th  June,  Ware  was  fully 
aware  of  the  former  mortgage  to  the  Plaintiffs ;  and,  acting  as  agent  of 
Henry  Hoyt,  fraudulently  induced  Charles  James  Hoyt  to  execute  the 
mortgage  of  the  4th  June,  with  the  object  of  gaining  priority  over  the 
former ;  and  Henry  Hoyt  had,  through  his  agent  Ware,  full  notice  of 
the  former  before  the  execution  of  the  latter.  The  bill  states,  that  by 
the  latter  mortgage  C.  «7.  Hoyt  was  made  to  covenant  against  inciun- 
brances  with  the  words  added,  "  save,  as  appears  by  the  registry  of  the 
said  ship,"  and  that  such  words  were  expressly  inserted  with  reference 
to  the  former  mortgage,  of  which  Ware  was  fully  aware ;  that  Ware  had 
notice  of  the  former  mortgage  also,  by  an  endorsement  on  the  certificate 
of  registry. 

The  Defendant,  Henry  Hoyt,  demurs  to  this  bill,  and  relies  simply  on 
the  Imperial  Act  17  &  18  Fie.,  cap.  dv,  sec.  69.  "K  there  be  more 
than  one  mortgage  registered  of  the  same  ship,  the  mortgages  shaU, 
notwithstanding  any  express,  implied  or  constructive  notice,  be  entitled 
to  priority  one  over  the  other,  according  to  the  date  at  which  each  in- 
strument is  recorded  in  the  register  books,  and  not  according  to  the 
date  of  each  instrument  itself."  It  is  not  necessary  to  discuss  if  there 
is  any  imaginable  class  of  fraud  which  this  section  would  not  protect. 
Though  the  bill  alleges  a  great  deal  of  fraud  as  against  Charles  Jamet 
Hoyt,  it  alleges  against  Henry  Hoyt  only,  that  Ware,  his  agent  before 
the  execution  of  the  second  mortgage,  was  fully  aware  of  the  first. 


V. 
HOTT. 
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Semy  Hoyt,  in  Melbourne,  could  not  have  been  himself  aware  of  it.        l^'J^l- 
The  introduction  of  the  word  "  fraudulent"  is  unimportant.    The  words      jAiiDnn; 
''  save,  as  appears,"  &c.,  would  operate  only  as  to  registered  instru- 
ments. 

The  bill  states  certain  affidavits  used  by  Henry  Hayt  in  other  judicial 
proceedings,  and  does  not  contradict  their  contents.  The  Defendants' 
counsel  argue,  therefore,  that  I  should,  for  the  purposes  of  this 
demurrer,  take  them  to  be  true.  That  I  do  not  agree  with,  but  the 
statements  of  the  bill  in  no  way  negative  the  supposition  that  Henry 
Hoyfs  advances  on  the  faith  of  the  second  mortgage  were  made  under 
such  circumstances  that  he  was  warranted  in  obtaining  priority  of 
registration  if  he  could.  I  am  inclined  to  say  that  such  averments,  if 
applied  between  contending  mortagagees  of  land,  would  not  be  sufficient 
to  postpone  a  second  getting  the  legal  estate. 

It  has  been  argued  for  the  Plaintiffs'  that  the  69th  section  of  the 
17  &  18  Vic.j  cap.  civ.,  does  not  apply  between  mortgages  made  by 
one  not  a  registered  owner,  but  I  cannot  see  the  force  of  that 
argument,  unless  it  is  pushed  to  the  extent  that  no  instrument  executed 
by  an  owner  before  he  obtains  registration  can  be  registered  afterwards 
to  affect  his  title,  which  the  Plaintiffs'  counsel  have  not  attempted 
to  do,  and  which  appears  contrary  to  established  opinion  and  practice. 
The  bill  should  be  entirelv  re-modelled  to  make  such  a  case. 

The  Imperial  Act,  25  &  26  Vic.y  cap.  Ixiii.,  sec.  3,  does  not  appear 
to  me  to  affect  the  above  construction  of  the  Act  17  <fc  18  Vie.  It  was 
passed,  I  believe,  in  consequence  of  the  case  Liverpool  Borough  Bank  v. 
Tamer  (f),  which  decided  that  a  contract  to  convey  a  ship  not  in  the 
prescribed  form  could  not  be  specifically  executed.  The  section  is 
deckratory ;  and  its  words  therefore,  unless  themselves  very  clear, 
skould  not  be  so  construed  as  to  affect  the  clear  meaning  of  the  former 
Act.  It  declares  that  beneficial  interests  in  the  former  Act  should 
include  interests  under  contracts  and  other  equitable  interests;  and 
declares  that  equities  might  be  enforced  against  owners  and  mortgagees 
of  ships  in  respect  of  their  interests  therein  in  the  same  manner  as 
equities  might  be  enforced  against  them  in  respect  of  any  other 
personal  property.  That,  I  take  to  mean,  equities  against  them 
personally,  not  as  against  the  ship  or  persons  having  acquired  good 
registered  titles  to  it  under  the  contractors.     The  clause,  in  fact,  saves 

(0    1  Jo.  &  H.,  159;  2  De  G.  P.  &  J.,  502. 
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the  powers  of  dkposition  conferred  by  th«  former  Act  on  pegirtond 
owners  and  mortgagees ;  that  is,  amongat  othen,  the  power  of  making 
a  good  title  notwithstanding  their  own  unregistered  acta. 

"Allow the  deinarrcr,  with  costs,  liberty  to  amend  witbia  a  fortnight;  if  no  sucti 
"  funendmcnt,  dismiss  the  bill  with  costs  Rs  to  demluring  Defendant." 

Solicitors :  Duffet — 3fiUleton,  England  ^  Stewart. 


A«  27.  EANDALL  d.  MAU. 

July  6. 
Oc/oier4,  19.  jfi,%  Company—Ltatt—Tnuteei—Shfriff'i  >ale—PaHie*—Tnutet  and  e^l- 
Cot/t.—PUadiug — StatvU  of  IVaudt 

Tlio  shareholders  in  a  lolning  company  holding  a  claim,  agreed  with  M.,  thi 
owner  of  an  adjoining  claim,  to  form  a  new  companj,  to  work  both  plaims  unirt 
a  Crown  lease,  to  be  applied  for  hj  M.,  P.,  and  S.  The  new  caimpaiij  wM 
formed  and  registered  under  No.  228,  and  M.,  P.,  and  S.  applied  for  the  lease  •* 
for  the  new  company,  which  was  issued  in  the  names  of -Jf.,  i'.,ttnd  B.  as  lewoM. 
Sabsequently  an  eiecution  creditor  of  the  new  company  purchased  at  a  SherilTs 
sale  under  his  execution  the  right,  title,  and  interest  of  the  new  oompaay  in  tlw 
lease,  and  filled  a  bill  againiit  Jf.,  i*,,  and  if.  ouly,  for  an  aasigmnentof  thelnM. 

SM,  that  both  companies  were  ueoessarj  parties  to  the  suit ;  and  the  tail 
having  been  amended  accordingly,  decree  made  for  a  traosfer  of  the  lease,  but 
without  cost-s. 

Semhle,  that  the  defcnceof  the  Statnle  of  Frauds  may  be  relied  upon,  althougli 
not  pleaded. 

Xn  September,  186fl,  the  Band  of  Hope  Quartz-Mining  Companj 
Itegistered,  waa  in  possession  of  a  mining  claim  on  the  Welcome  Beef 
at  Tea-tree  Creek  Itangee,  held  under  miners'  rights.  In  that  moDtb 
an  agreement  was  entered  into  between  that  company  and  the  Defend- 
ant Jfou,  a  ahareholder  in  the  company,  who  had  purchased  the  adjoin- 
ing claim  of  the  Welcome  Quartz-Mining  Company,  that  a  ne<r 
company,  to  be  called  the  Band  of  Hope  Extended  Quartz-Ifiaing 
Company,  should  be  formed  for  the  purpose  of  working  both  claima, 
and  a  leaae  of  the  ground  previously  held  as  claims  by  the  two  eiirting 
companiee,  be  applied  for.  In  pursuance  of  this  agreement,  Mau,  Peter- 
ten  and  Miort,  three  of  the  shareholders  in  the  Baud  of  Hope  Qnarti- 
Mining  Company,  applied  for  a  lease  of  the  land  comprising  the  ciaiiDs 
of  both  companies  as  for  the  Band  of  Hope  Extended  Quartz-Kining 
Company  Registered,  and  in  the  application  described  the  land  as 
occupied  by  the  Band  of  Hope  Quartz- Mining  Company  Begistei«d. 
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The  deposit  for  this  lease,  £15,  was  subscribed  by  shareholders  in  the 
original  Company,  and  the  lease  was  ultimately  granted  to  Mau, 
Petersen  and  Hiort.  The  new  company  was  registered  under 
the  style  of  the  Band  of  Hope  Extended  Quartz-Mining  Company 
Eegistered,  but  the  lessees  never  transferred  to  it,  nor  was  any  declar- 
ation of  trust  executed  by  the  lessees.  Bandall,  the  Plaintiff,  himself 
a  shareholder  in  the  new  company,  recovered  a  judgment  against  it  (the 
Band  of  Hope  Extended  Quartz-Mining  Company  Registered^,  and 
issued  execution,  under  which  he  purchased  for  £5,  at  the  Sheriff's 
sale,  all  the  right,  title  and  interest  of  the  company  in  the  land  com- 
prised in  the  lease,  and  obtained  a  conveyance  of  it  by  way  of  bargain 
and  sale  from  the  Sheriff.  He  then  applied  to  the  lessees  to  transfer 
the  land  which  Start  (whom  the  other  lessees  alleged  to  be  in  collusion 
with  the  Plaintiff)  consented  to  do,  but  the  others  refused.  The 
Plaintiff,  as  such  purchaser  from  the  Sheriff,  then  filed  this  bill  against 
Mau,  Petersen  and  Hiort,  praying  that  they  might  be  declared  trustees 
for  him  of  the  lease,  and  might  be  ordered  to  execute  an  assignment 
of  it  to  the  Plaintiff,  and  that  Mau  and  Petersen  might  be  ordered  to 
pay  the  costs  of  the  suit. 

The  Defendant  Mau,  by  his  answer,  alleged  and  subsequently  proved 
by  evidence,  that  the  Band  of  ^Hope  Quartz-Mining  Company  Begistered 
claimed  to  be  beneficially  entitled  to  the  lease,  and  certain  shareholders 
ia  that  company,  had  requested  him  not  to  transfer  the  lease  to  the 
Extended  Company  or  to  the  Plaintiff,  and  had  threatened  to  hold  him 
personally  liable  if  he  did  so.  He  also  alleged  that  the  Plaintiff's 
judgment  was  obtained  by  fraud  and  collusion,  and  was  not  binding 
against  the  Extended  Company,  and  submitted  that  both  the  Band  of 
Hope  Quartz-Mining  Company  Eegistered,  and  the  Band  of  Hope 
Extended  Quartz-Mining  Company  Eegistered,  were  necessary  parties 
to  the  suit.    The  case  now  came  on  to  be  heard. 

Mr.  Webb  for  the  Defendant  Mau,  took  a  preliminary  objection  for  June  27 
want  of  parties. — Both  the  companies  are  necessary  parties  to  the  suit. 
On  the  Plaintifi^s  case  the  Defendants  are  trustees  only  of  the  lease, 
and  the  real  question  in  litigation  is,  whom  are  they  trustees  for  ? 
This  question  cannot,  with  safety  to  the  Defendants,  be  decided  in  the 
absence  of  the  companies. 

Mr.  Worthington  for  the  Plaintiff. — ^The  Plaintiff  is  by  virtue  of  the 
Sheriff's  bargain  and  sale,  assignee  of  the  new  company,  who  are  the 
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1871.  eesim  que  trust  of  the  Defendants.  The  Plaintiff,  therefore,  may  main- 
tain a  suit  against  the  trustees  without  making  the  original  cettui  ^ 
trust  a  party :  Goodson  v.  EUissn  (t^).  A  next  of  kin  of  an  intestate 
who  has  assigned  her  distributiye  share  cannot  be  made  a  party  to  a 
suit  for  an  account :  FulJiam  v.  Macarthy  (w). 

Mr.  Wehh  in  reply. — ^In  Goodson  v.  Ellison  the  cestui  que  trust  had 
himself  sold  and  conveyed  to  the  purchaser  his  interest  in  the  property 
the  subject  matter  of  the  trust,  the  legal  estate  in  which  was  vested  in 
the  Defendant  trustee ;  but  here  the  conveyance  to  the  Plaintiff  is 
impeached  by  the  answer.  In  Fulham  v,  Macarthy  it  was  only  held  tluit 
the  next  of  kin  who  had  assigned  her  share  could  not  be  joined  as  a 
CO- Plaintiff  with  her  own  assignees,  they  having  clearly  adverse  or  incon- 
sistent rights ;  but  it  by  no  means  follows  that  she  might  not  be  a 
necessary  party  as  a  Defendant  if  the  assignment  itself  were  questioned. 

Our,  adv.  vuU. 


Juiye,      Mb.  Justice  Molbswobth: — 

The  bill  in  this  case  alleges  the  formation  of  a  company  called  the 
Band  of  Hope  Extended  Quartz-Mining  Company,  for  the  purpose  of 
mining  upon  certain  land  and  procuring  a  lease  of  it  from  the  Crown,  in 
the  names  of  three  Defendants  as  trustees  for  the  company  ;  that  the 
Defendants,  with  money  provided  by  the  members  of  the  company,  made 
a  deposit  for  a  lease ;  that  the  company  was  registered  under  the  Act 
No.  228,  and  afterwards  a  lease  was  duly  granted  to  the  Defendants;  that 
the  company  had  possession  of  the  leased  land  with  the  consent  of  the 
Defendants,  and  worked  it ;  that  the  Plaintiff  recovered  a  judgment 
against  this  company  for  £185  17s.,  and  issued  b,  fieri  fcuiias,  and  tiiat 
the  sheriff  sold  the  interest  of  the  company  in  the  leased  land,  and  the 
Plaintiff  became  the  purchaser  for  £5,  and  the  sheriff  conveyed  to 
him.  The  bill  seeks  to  make  the  Defendants  convey  the  leasehold  in- 
terest to  the  Plaintiff. 

One  of  the  Defendants,  Mr.  Man,  has  defended,  and  insists  by  answer 
that  the  company  should  be  made  a  Defendant.  According  to  the  bill, 
the  company  only  are  interested  in  resisting  the  suit ;  the  Defendants 
have  nothing  to  do  with  it.     The  company  may  not  improbably  hare 

(d)   3  Buss.,  583.  {w)   1  II.  L.,  Cas.,  703. 
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some  objection  to  make  to  the  regularity  or  efficacy  of  the  sale  under  ^  )^> 
the  execution  ;•  it  might  impugn  the  judgment  itself  as  inequitable 
by  answer,  or,  if  necessary,  by  cross  bill.  The  Plaintiff's  counsel  ha« 
referred  me  to  Ghodson  v.  Ellison  (jr),  in  which  it  was  held  that  the 
assignee  of  cettuu  que  trustent  might  file  a  bill  against  the  trustees  for 
an  assignment  without  making  the  ceHuis  qite  trustent  parties ;  but  the 
fact  there  alleged  of  voluntary  assignment  was  far  simpler,  and  it  was 
held  merely  that  the  suit  was  sufficiently  framed  to  warrant  an  inquiry 
as  to  who  were  equitably  entitled.  In  Roberts  v,  Marchant  (y),  it  was 
held  that  the  heir  of  the  vendor  was  a  necessary  party  to  a  suit  by  his 
personal  representative  against  the  vendee  for  specific  performance.  It 
was  argued  that  by  the  contract  the  estate  was  converfced  into  per- 
sonalty ;  but  the  Court  said  that  was  assuming  the  very  point  in  con- 
troversy, for  the  heir-at-law  might  dispute  the  contract,  and  controvert 
its  validity.  The  case  was  not  argued  upon  the  ground  of  the  heir 
being  necessary  to  convey. 

I,  at  first,  thought  that  the  Plaintiff  might  be  aided  by  the  Supreme 
Court  Bules  cap.  v.,  sec.  10,  which  makes  trustees  represent  benefi- 
ciaries as  executors  or  administrators  represent  persons  beneficially 
interested.  But  that,  I  apprehend,  would  be  only  as  to  liabilities,  <&c., 
resulting  from  acts  of  the  testator  or  deceased,  and  perhaps  themselves ; 
not  as  to  rights  arising  from  proceedings  against  the  beneficiaries.  If 
the  Plaintiff's  case  be  true,  the  Defendants  are  no  longer  trustees  for 
the  company,  and,  therefore,  no  longer  represent  it. 

But  the  Defendant,  by  answer  and  evidence,  presents  another  objec- 
tion for  want  of  parties.  He  says  that  part  of  the  leased  land  belonged 
as  a  claim  to  an  old  incorporated  company — the  Band  of  Hope  Quartz- 
Mining  Company — which  had  expended  much  money  upon  it;  and  other 
part  of  the  land  belonged,  as  a  claim,  to  himself;  that  an  arrangement 
was  proposed  for  forming  a  new  company,  to  be  called  Band  of  Hope 
Extended,  <&c.,  to  work  on  the  entire  land  Upon  a  lease  to  be  procured 
as  in  bill,  but  that  the  new  company  was  to  be  formed  with  a  large 
number  of  shareholders,  and  large  paid-up  capital,  with  provisions 
for  discharging  demands  of  the  old  company  and  its  members,  which 
should  precede  the  right  of  the  new  company  to  the  claim  of  the  old, 
and  which  make  the  lessees  trustees  for  the  old  company  in  some 
degree  until  their  fulfilment ;  that  the  whole  scheme  for  the  new  com- 
pany failed  for  want  of  Bubscribers.      Mau,  by  answer,  insisted  that 

{«)    3Ru88.,683.  (y)    1  Phil.,  370. 
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the  old  company  should  be  a  Defendant,  and  stated  that  some  of  its 
shareholders  had  cautioned  him  against  assigning,  and  has  giyen  OTidence 
accordingly.  There  is  something  in  this  case;  and,  in  fact,  I  hare 
formed  no  opinion  upon  it.  G-oing  farther  as  upon  a  question  of  want 
of  parties,  I  should  in  fact  be  deciding  a  matter  which  I  should  not 
decide  in  the  absence  of  the  old  company.  I  think  both  objections 
sustained. 


When  the  case  was  called  on,  on  the  26th  June,  the  Defendant  w«e 
not  ready,  and  the  hearing  was  postponed,  as  an  indulgence  to  him ;  I 
should  not  let  costs  thereby  occasioned  fall  upon  the  Flaintiffl 

"  Order  that  the  case  stand  over  to  amend  the  bill  by  adding  parties — the  Band 
"  of  Hope  Quartz-Mining  Company  Begistered,  and  the  Extended  Band  of  Hope 
"  Quartz-Mining  Company  Registered,  and  introducing  statements  to  ^nurrant  making 
"  the  former  a  party.  The  Plaintiff  to  be  at  liberty  to  amend  accordingly,  within  a 
"  month,  or  in  de&ult,  the  bill  to  be  dismissed  with  costs.  Order  the  Plaintiff  to 
"  pay  the  Defendant  William  Mauy  his  costs  of  the  day,  not  including  therein  the 
"  costs  arising  from  the  postponement  of  the  hearing  from  the  26th  to  the  27th  June, 
"  and  let  the  Plaintiff  deduct  from  such  costs,  the  costs  incurred  by  him  in  oonseqaenw 
"of  the  said  postponement.    Befer  to  tax." 


October  4,.        The  Plaintiff  amended  his  bill  by  adding  the  two  companies  as  parties, 
and  the  suit  now  again  came  on  to  be  heard. 

Mr.  Worthingtcm  for  the  Plaintiff. 

Mr.  Webh  for  the  Defendants  Mau  and  Feiersen. — There  is  no  decla- 
ration in  writing  by  the  Defendants  of  any  trust  so  as  to  satisfy  the 
"  Statute  of  Frauds^  The  rent  has  not  been  paid  by  the  company  for 
whom  the  Defendants  are  said  to  be  trustees,  but  by  individual  share- 
holders in  the  old  company,  and  there  is  nothing  to  take  the  case  out 
of  the  Statute.  Chattels  real  are  within  the  "  Statute  of  Frauds^'  and 
a  trust  of  them  must  be  evidenced  in  writing,  although  chattels  personal 
are  not  within  the  Statute :  Letvin  on  Trusts^  4th  ed.,  p.  42.  It  is  not 
necessary  that  the  Statute  should  be  pleaded,  and  the  Defendant  maj 
claim  the  benefit  of  the  Statute  at  the  bar :  Davies  v.  Otty  (z)  ;  2Wy- 
icay  V,  Wharton  (a).  There  is  no  consideration  for  the  lease  moving 
from  the  new  company.  They  are  mere  volunteers,  and  Equity  will 
not  assist  them. 


(s)    83Beay.,  640. 


(a)    3  DeG.,  M.  &  G.,  689. 
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Mr.  JFbf^Awiyifon  in  reply. — Ridgwayv.  Wharton  hzA  been  overruled        1871. 
by  Heys  v.  Attley  (5).     In  Holding  r.  Barton  (c),  it  was  held  that  the 
^SUdute  of  Limitations,^^  where  relied  on,  must  be  pleaded. 

Our,  adv,  vult. 


Me.  Justice  Moleswobth  : —  ,  October  19. 

This  is  a  suit  by  Mr.  Randall,  as  purchaser  at  a  sheriff's  sale  upon 
an  execution  against  the  Band  of  Hope  Extended  Quartz  Gold-Mining 
Company  I^egistered,  to  compel  Defendants,  Messrs.  Mau,  Petersen  and 
Eiort,  to  convey  to  him  the  legal  estate  in  a  lease  which  he  alleges 
they  hold  as  trustees  for  the  company. 

There  was  another  company  called  the  Band  of  Hope,  of  which 
Mau  was  an  active  member,  working  a  claim,  and  a  company  called  the 
Welcome  working  an  adjoining  claim,  which  the  Defendant  Mau  pur- 
chased ;  and  in  September,  1869,  he  and  his  partners  formed  a  scheme 
for  procuring  a  lease  of  both,  forming  a  new  company  to  work  the 
leased  land,  the  members  of  the  old  company  and  Mau  to  get  shares  as 
paid-up  representing  the  value  of  their  former  interests,  the  public  at 
large  being  invited  to  take  other  shares — a  system  so  well  known  that 
it  is  hardly  necessary  to  describe  the  details.  The  Defendants 
applied  for  a  lease  to  be  granted  to  them,  stating  the  style  under 
which  the  business  was  to  be  carried  on  as  Band  of  Hope  Extended, 
Ac. ;  the  then  occupants  as  the  Band  of  Hope,  &c.  ;  £15  was  deposited 
for  this  lease,  subscribed  by  individuals  of  the  old  company,  expecting, 
as  I  take  it,  to  be  paid  by  the  new.  On  the  10th  February,  1870, 
the  new  company  was  registered,  though  almost  a  total  failure  as  to 
new  members.  On  the  11th  April,  1870,  the  lease  was  issued  to  the 
three  Defendants.  The  Plaintiff,  who  was  a  member  of  the  new  company 
from  its  commencement,  did  mining  work  for  it,  became  its  creditor, 
sued  it,  got  judgment  for  £185,  and  purchased  the  leasehold  interest 
for  £5. 

The  great  question  with  which  I  have  to  deal  in  the  case  is,  whether 
the  trust  of  the  lease  for  the  new  company  was  complete.  The  Statute 
of  Frauds  was  not  pleaded,  and  I  have  had  some  discussion  as  to  the 
power  of  the  Court  to  give  the  Defendants  the  benefit  of  it.      The 

{h)    12  W.  B.,  64.  ^  (c)    1  S.  &  O.,  App.  xxv. 
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1871.       caaes  cited  generally  were  suits  to  enforce  qnestionable  agreementi, 
Rakdail     But  here  the  bill,  virtually  admitting  that  there  was  no  written  deela^ 
MitT        ^^^on  of  truBt^states  facts  to  shew  that  the  new  company  was  equitaUj 
entitled  to  this  lease,  and  the  Plaintiff,  I  think,  is  bound  to  shew  it. 

The  Defendants,  applying  for  the  lease,  described  it  as  intended  for 
the  new  company.  The  deposit  money  was  paid  by  indiyiduals,  all,  I 
think,  expecting  repayment  by  the  new  company,  and  some  being  new 
members.  The  agreement  of  23rd  December,  1869, 1  think,  should  be 
read  for  the  Defendants  to  transfer  to  the  old  company  upon  payment 
of  all  sums  due  by  it  to  the  lessees,  and  there  is  evidence  that  sach 
sums  were  paid.  The  prospectus  of  the  new  company  described  tbe 
leased  land  as  its  intended  field  of  operations ;  all  the  Defendant  were 
parties  to  its  issue,  and  Mau,  as  treasurer,  received  payments  for  its 
scrip ;  and  scrip  was  issued  before  and  after  the  issue  of  the  lease.  The 
scrip  had  reference  to  the  shares  as  described  in  the  prospectus,  and 
that  again  had  reference  to  the  property  of  the  promoters  brought  into 
the  specidation.  The  new  company  had  Mr.  Campbell  for  its  managa, 
who,  as  such,  was  a  party  to  issuing  scrip,  and  to  acts  of  ownership  oo 
the  leased  land. 

On  the  4th  May,  1870,  at  a  meeting  of  the  new  company,  Mau  in  the 
chair,  the  other  Defendants  present,  it  was  resolved  to  enter  inte  a 
contract  with  the  Plaintiff  to  execute  work  on  the  leased  land,  and 
that  contract  was  signed  by  Campbfll  accordingly,  and  the  Plaintiff  did 
the  work  on  the  land  which  formed  the  debt  for  this  action.  There 
was,  undoubtedly,  in  the  scheme  for  a  new  company  an  expectation  of 
raising  funds  and  carrying  on  works  which  proved  abortive,  but  the 
fulfilment  of  such  expectations  was  not,  I  think,  a  condition  precedent 
to  the  termination  of  the  interests  of  the  old  company  in  the  leased 
property,  and  even  if  MaUy  as  lessee,  was  a  creditor  for  advances  to  the 
new  company,  which  I  rather  doubt,  there  was  nothing  to  give  him  » 
lien  for  such  advances  upon  the  lease  as  between  him  and  the  new 
company,  its  members,  or  creditors.  On  the  whole,  I  think  that  the 
lease  was  held  by  individual  Defendants  as  trustees  for  the  new 
company,  and  since  the  sale,  for  the  Plaintifi*,  and  that  he  is  entitled 
to  the  decree  he  seeks  against  Mau  and  Petersen^  the  trustees,  who 
resist  him. 

The  Plaintiff  has  gained  a  great  advantage  over  other  persons  having 
claims  upon  the  new  company,  and  has  got  its  property  at  an  enormous 
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nndenralae,  and  the  Defendants  had  reason  to  feel  unsafe,  as  hetween        ^^'^1* 
them,  the  two  companies,  and  their  shareholders,  some  of  whom  objected,     Raitdall 
in  transferring  the  property  until  the  companies  were  bound  by  a 
decree.    I  therefore  make  the  decree  without  costs. 

"  DedftTQ  that  the  Defendants  WiUiam  Mau,  Richard  Petersen^  and  Isatu:  JSiort 
mre  tmstoefl  of  the  gold-mining  lease  in  bill  mentioned,  and  of  the  parcel  of  land 
therein  comprised,  for  the  term  of  years  thereby  granted,  for  the  Plaintiff.  Order 
the  said  Defendants  to  transfer  the  said  lease  to  the  Plaintiff,  bj  such  means  as  the 
Master  may  direct,  in  case  the  parties  differ.  Let  said  Defendants  respectirely  give 
up  possession  of  said  land  to  the  Plaintiff.  Habere  to  put  him  into  possession  to 
isflue  if  necessary.  Plaintiff  to  pay  Siori'a  costs.  Let  the  other  parties  respeotiyely 
**  abide  their  own  costs.    Liberty  to  apply." 


«( 

H 
«• 


THE   MATOE,  COUNCILLORS  AND  BUEGESSES  OP  THE  Oc<.  3.4.19. 

BOROUGH  OF  ST.  KILDA  v.  STEVENS.  

MunieipeU  Council — Contract — Drain^^Notioe. 

The  Municipal  Cotmcil  of  St.  Kilda  in  altering  the  level  of  Aluia  street,  in 
1857|  flooded  the  land  of  8.  with  storm  water.  8.  complained,  and  threatened 
an  action,  npon  which  the  Ooimcil  with  the  consent  of  S.y  entered  on  his  land 
and  constructed  a  drain  Uirough  it  by  which  the  storm  water  was  carried  from 
Alma  street.  The  Council  kept  the  drain  in  repair  for  some  years.  In  1871,  the 
drain  having  fidlen  out  of  repair,  8.  brought  the  land  under  the  Transfer  of 
XMttd  Statute,  and  contracted  to  sell  it  to  O.  free  from  the  easement.  On  bill  by 
the  Corporation  to  obtain  specific  performance  of  an  alleged  agreement  to  gtant 
an  easement  over  the  land  against  8.  and  O.,  charging  O.  with  notice, 

Meld,  that  the  &cts  amounted  to  an  agreement  as  alleged,  and  tliat  one  of 
its  terms  was,  that  the  Corporation  should  repair  the  drain ;  but  that  they  had 
not  performed  this  obligation  and  could  not  bind  themselves  to  perform  it,  and 
bill  dismissed  with  costs. 

Meld  also,  that  O.  had  notice,  having  been  a  member  of  the  Council  and 
knowing  of  the  existence  of  the  drain. 


s 


^ITIT  for  the  specific  performance  of  an  agreement  to  grant  land  for 
a  drain,  and  to  restrain  obstruction  of  a  drain  constructed  on  it. 

The  bill  alleged,  that  in  1857  the  Council  of  the  then  Municipal 
District  of  St.  E[ilda,  in  altering  the  levels  of  the  streets,  flooded  the 
Defendant  Stevens'  land  with  storm  water.  That  he  thereupon  pro- 
posed that  the  Council  should  construct  a  drain  across  his  land  for  the 
purpose  of  carrying  off  the  water,  according  to  specifications  to  be 
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1871 .  approved  of  by  him.  That  in  consideration  of  the  drain  being  bo  fonned, 
Mayob,  &c.,  be  agreed  that  the  Council  should  have  the  permanent  right  of  uaer. 
That  the  drain  was  accordingly  constructed  as  part  of  the  drainage 
system  of  the  district,  and  was  from  time  to  time  cleaned  and  repaired 
by  the  Plaintiffs.  That  no  grant  or  other  acknowledgment  of  eaae- 
ment  was  ever  executed  by  Stevens,  That  he  brought  his  land  under 
the  "  Trantfer  of  Land  Statute  "  without  noticing  the  easement,  and 
agreed  to  sell  the  land  to  the  Defendant  Oldham,  free  of  it;  and 
that  Oldham  as  a  member  of  the  Borough  Council,  and  from  his  in- 
spection of  the  land  had  notice  of  the  agreement.  The  bill  prayed  a 
declaration  of  the  Plaintiffs'  right,  and  a  grant  of  the  easement,  and 
offered  the  execution  of  a  deed  of  covenant  by  the  Plaintiffs  binding 
themselves  to  keep  the  drain  in  repair. 


The  Defendants  denied  that  there  had  ever  been  any  agreement  to 
give  a  right  of  drainage  to  the  Council.  It  appeared  that  the  drain  was 
promised  by  the  Council  in  answer  to  Mr.  Stevens*  complaint  of  the 
flooding  of  his  land.  That  for  some  time  after  the  promise  he  urged  the 
Council  to  construct  the  drain,  which  was  not  begun  until  he  threatened 
to  bring  an  action  for  damage  to  his  land.  That  the  drain  was  constructed 
according  to  specifications  approved  by  him,  and  was  for  some  years 
kept  in  order  by  the  Council,  but  within  the  last  two  years  it  had  fallen 
altogether  out  of  repair,  and  had  not  been  cleaned.  No  grant  of  the 
land,  or  of  a  drainage  easement,  was  asked  until  shortly  before  this  suit. 


Mr.  Holroyd  and  Mr.  WorthvngUm  for  the  Plaintiffs.  The  case  rests 
on  acquiescence  by  the  Defendant,  as  well  as  on  contract  by  him.  He 
has  encouraged  expenditure  by  allowing  the  drain  to  be  constructed  on 
his  land.  He  cannot  now  object  to  the  land  being  occupied  by  the 
drain  or  obstruct  the  drain.  From  the  nature  of  the  case  the  work 
which  the  parties  contemplated  was  a  permanent  work.  If  keeping  the 
drain  in  repair  should  be  held  to  be  part  of  the  agreement,  the  Coundl 
are  willing  to  enter  into  a  covenant  to  repair.  Oldham  had  express 
notice  as  he  was  a  member  of  the  Council,  which  paid  for  keeping  the 
drain  in  repair.  He  also  had  notice  of  the  easement  from  its  public  use. 
The  land  was  traversed  by  an  open  drain  connected  with  the  street, 
and  Oldham  was  bound  to  inquire  under  what  circumstances  it  was 
made  and  kept  open :  Duke  of  Devonshire  v,  Eglin  (</),  Chregory  r. 
Mighell  (0),  London  and  Birmingham  Railway  Company  v.  Winter  (J\ 
Laird  v.  Birkenhead  Railway  Company  (g), 

(d)  14  BeaT,,  630.  (/)  Cr.  &  Ph.,  67. 

(e)  18  Yes.,  328.  (ff)   Johnson,  600. 
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Mr.  a^BeekeU  for  Defendant  Stevens,  Mr.  J.  W.  Stephen  for  1^71. 
Defendant  Oldham.  The  authorities  cited  as  to  acquiescence  are  Matob,  &o., 
inapplicable.  There  the  acts  acquiesced  in  were  for  the  benefit  of  the 
Plaintiffs,  who  were  induced  to  incur  expenditure  on  an  implied  repre- 
sentation by  the  Defendant  that  the  Plaintiffs  should  have  the  benefit 
of  it.  The  Defendant  was  therefore  held  to  be  estopped  from  retract- 
mg  his  implied  consent.  The  present  case  is  very  different,  the  act 
was  not  for  the  benefit  of  the  Council,  but  of  Stevens,  It  was  a 
consideration  to  him  for  not  bringing  an  action,  and  a  protection  to  his 
land  which  he  might  dispense  with  when  he  thought  fit.  The  Council 
did  not  want  the  drain,  and  at  one  time  asked  Stevens  to  accept  a  sum 
of  money  instead  of  requiring  its  formation.  There  is  no  evidence  of 
any  contract,  and  none  was  ever  contemplated.  If  any  could  be 
implied,  an  undertaking  to  repair  must  be  held  to  form  part  of  it.  It 
has  not  been  in  fact  performed,  and  the  Plaintiffs  have  no  power  under 
their  Act  of  incorporation  to  bind  themselves  to  perform  it.  The 
Corporation  did  not  contract  under  seal,  and  were  never  bound  to 
anything.  If  the  easement  exists  independently  of  contract  the 
Defendants'  title  under  the  ''  Transfer  of  La/nd  Statute "  will  be 
subject  to  it.  Oldham  had  no  notice  as  a  member  of  the  Council  of 
any  contract  with  Stevens.  As  to  notice  from  the  drain  itself,  its 
condition  was  such  that  it  could  not  be  supposed  to  be  used  by  the 
Council  or  to  be  under  its  control. 


Mr.  Holrayd  in  reply. 


Cu/r,  adv.  vult. 


Mb.  Jvbtigb  Moleswosth  : — 


October  19. 


This  suit,  by  the  Mayor,  <&c.,  of  St.  Kilda,  seeks  to  establish  the.  per- 
petual right  to  a  watercourse  over  land  formerly  belonging  to  the 
Defendant,  Mr.  Stevens,  now  to  the  Defendant,  Mr.  Oldham,  lying 
between  Alma-^treet  and  Argyle-street 


In  the  year  1857,  the  Council  of  the  then  municipal  district  of  St. 
Kilda  forming  Alma-street  (from  which  the  natural  waterfall  was  across 
the  land  in  question,  and  thence  across  Argyle-street^  concentrated  the 
water  crossing  Alma-street  so  as  to  throw  it  upon  the  land  in  such  a 
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1871.       manner  as  materially  to  cut  it  away  and  injure  it.      The  full  Cotfft,  in 
Matob,  Ac,  Siephum  v.  Hawthorn  Municipal  Council  (h),  held  that  a  road  board,  and 
_,  ^         municipal  council  succeeding  it,  were  not  answerable  for  such  damage, 
««  but  a  municipal  council  itself  causing  such  mischief  would  be,  I  appre- 

STBTBKB.     i^gjj^^  liable  to  make  compensation  under  18  Vic,  No.  16 ;  by  that  Act, 
section  46,  it  was  authorised,  to  make  a  drain,  or  watercourse,  through 
the  land.    Stevens  remonstrated  against  the  injury  caused  by  the  con- 
centration, and  it  was  ultimately  arranged  by  Stevens^  consent,  that  a 
drain  should  be  made,  of  specified  dimensions  and  materials,  running 
from  the  point  of  concentration  over  the  land,  in  a  straight  line,  untQ 
it  approached  Argyle-street,  where  it  curved  a  little  to  the  point  where 
it  crossed  that  street.     Stevens  wrote  four  letters  about  this,  dated  24th 
June,  1857,  10th  August,  1857,  2nd  March,  1868,  and  20th  April,  1858, 
which  are  preserved  by  the  Council,  and  in  evidence.      The  drain  wae 
made  accordingly,  at  the  Plaintiff's  expense,  and  has  since  been  used 
uninterruptedly,  and  forms  part  of  the  drainage  system  of  St.  Eilda. 
The  Plaintiff  has  cleansed  and  repaired  it  from  time  to  time,  but  has 
latterly  neglected  it,  so  that  its  woodwork  sides  have  been  broken,  and 
the  washing  waters  have  widened  it  irregularly. 

About  April,  1871,  Stevens  sold  the  land  to  Oldham,  who  was  about 
bringing  it  under  the  *^  Transfer  of  Land  Statute f*'  and  the  Plaintiff  cor- 
poration, apprehending  that  their  title  in  the  drain  might  be  prejudiced, 
proceeded  to  have  Stevens*  four  letters  registered  as  a  contract  affecting 
a  strip  of  six  feet  of  the  land,  and  lodged  a  caveat  11th  May,  1871,  against 
the  land  being  brought  under  the  Statute,  so  as  not  to  protect  their 
right  to  the  flovnng  and  drainage  of  water  over  part  of  it.  The  Plain- 
tiff took  no  proceeding  to  enforce  the  rights  referred  to  in  the  caveat 
within  the  month,  and  the  greater  part  of  the  laud,  including  part  of 
the  curve,  of  the  drain,  has  been,  I  iinderstand,  actually  brought  und^ 
the  "  Transfer  of  Land  Statute.*' 

The  Bill  is  framed  as  for  the  specific  performance  of  a  contract, 
but  Plaintiff's  counsel  have  argued  the  case  more  on  the  grounds  of 
acquiescence.  Defendant's  counsel  insist  that  the  Plaintiff  had  a  mere 
permissive  use  of  the  easement,  revocable  at  pleasure,  that  the  drain 
was  constructed  by  the  Municipal  Council  merely  to  avert  legal  pro- 
(seedings  for  nuisance  which  might  otherwise  have  been  taken,  and  not 
for  any  advantage  of  the  Council,  and  use  as  an  argument  the  fact  that 
at  one  stage  of  the  negotiations  the  mimicipality  offered  Stevens  £30 

(h)    3  W.  W.  &  A'B.,  L.,  61. 
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or  £80  to  make  a  drain  himself.     As  to  tliat,  I  think  that  if  such  an        ^^1- 
offer  had  been  accepted  the  matter  would  be  an  award  and  satisfiiction  Matob,  ico., 
for  the  nuisance,  and  the  Plaintifr  could  have  claimed  no  permanent    g    ^tj>  a 
right  in  the  drain.     But  the  matter  was  not  so  arranged,  and  the  «. 

Coundl  made  the  drain  at  its  own  expense.  It  was,  in  &ct,  a  benefit 
to  the  municipality,  carrying  off  the  flowing  water  from  Alma-street 
and  over  Argyle-street,  according  to  its  drainage  arrangements,  and 
also  to  Stevens,  confining  water  which  would  otherwise  have  spread,  and 
assisting  to  drain  his  land.  In  Stevens'  letter,  10th  August,  1857,  he 
speaks  of  a  plan  for  the  drain  then  proposed  as  not  likely  to  answer 
the  purposes  contemplated  by  the  Council.  His  letter  2nd  March, 
1858,  speaks  of  the  drain  works  being  delayed  by  the  Council  from 
contemplated  improyements  in  Argyle-street. 

I  therefore  think  that  there  was  a  contract,  very  indistinctly  ex- 
pressed, but  differing  from  the  contract  stated  in  the  bill.     That  con- 
tract is,  '*  that  the  Council  should  at  its  own  expense  construct  a  drain 
for  carrying  off  the  storm  water  and  drainage  coming  into  Alma-street 
from  that  street  to  Argyle-street  over  the  piece  of  land,  according  to  a 
plan  prepared ;   and  in  consideration  thereof  that  the  said   Council 
should  have  the  permanent  right  to  discharge  all  such  storm  water  and 
drainage  over  and  through  the  said  land  along  the  said  drain,  and  that 
Stevens  should  grant  the  said  permanent  right  and  user  to  the  Council." 
Stevens'  letter  10th  August,  1857,  speaks  of  expecting  that  the  Council 
should  keep  the  drain  in  proper  repair.      This  is  evidence  against  him 
that  he  regarded  the  arrangement  as  permanent ;  but  is  evidence  for 
him  of  this  obligation  by  the  Council  forming  part  of  the  consideration. 
It  was  obviously  necessary  to  secure  to  him  the  benefit  of  the  drain.    The 
biU  thus  mis-states  the  contract,  which  might  be  got  over  as  to  specific 
execution :   Chegory  v.  Mighell  (j),  London  and  Birmingham  Baihoay 
Company  v.   Winter  (k).      But  the  municipality  was  a  corporation 
which  could  contract  only  under  seal,  and  the  Plaintiffs  counsel  have 
not  argued  that  it  could,  under  the  Act  18-  Vie,,  have  effectually  con- 
tracted to  repair  this  drain.    It  had  power  to  make  streets  and  to  make 
drains  for  the  streets  over  the  lands  of  strangers,  paying  compensation, 
apparently  a  bulk  sum,  for  doing  so.    I  am  inclined  to  think  that  it 
could  not  effectually  covenant  to  repair.    It  was  under  no  contract, 
uid  practically  did  not  effectually  repair  the  drain  in  question,  but  it 
allowed  its  sides  to  be  much  decayed  to  the  injury  of  the  land. 

0)  18Ve8.,828.  (*)   Cr.  &Ph,67. 
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Oldham  daims  as  purchaser  for  valuable  consideration,  withoat 
notice.  He  knew  of  the  existence  of  the  drain,  and  of  its  haying  been 
made  by  the  municipality  with  Stevens'  permission.  He  knew  before 
payment  of  the  purchase-money  (letter,  May  11),  that  the  corpon- 
tion  alleged  it  had  a  right  to  the  drain  for  valuable  consideration. 
This,  I  think,  was  enough  to  put  him  on  inquiry ;  and  would  pre- 
vent any  difference  between  his  case  as  a  purchaser,  and  Steveiu\ 
Some  arguments  have  been  offered  as  to  the  liability  sought  to  be 
enforced  not  binding  any  assignee  of  his  knd,  as  to  which  I  express  no 
opinion.  The  "  Transfer  of  Land  Statute'  *  would  present  a  great  obstacle 
to  making  a  decree  for  the  Plaintiff.  The  right  of  easement  claimed 
by  the  Plaintiff  is  not  one  which  would  be  preserved  against  a  regis- 
tered owner  imder  the  latter  part  of  section  49,  so  that  under  section 
47  the  certificate  of  title  is  conclusive  of  Stevens'  holding  not  being 
subject  to  Plaintiff's  title  as  to  the  greater  part  of  the  land,  including 
that  where  the  drain  at  the  curvature  lies,  and  if  I  could  not  decree 
Plaintiff  entitled  to  the  easement  for  the  whole  length  of  the  drain, 
I  could  not  easily  see  my  way  to  apportioning  it.  Perhaps  the  running 
water  will  lead  the  parties  to  adjust  their  rights  as  well  as  I  could. 


Bill  dismissed  uriih  costs. 


Solicitors :  Brodnbh — Vaughan^  Mdule^  ^  Seddon* 
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LANDB  V,  LAWEENCB.  1871. 

P(Uent-—I»Junctionr-Trial  at  law,  October  19. 

On  motion  for  injunction  to  restmn  tlie  sale  and  manufMtiire  of  a  specific, 
alleged  to  be  an  infringement  of  the  FlamtifTs  patent,  the  patent  being  granted 
in  August,  1870,  and  its  validitj  impeached'  by  the  Defendant,  Order  refused, 
until  patent  established  at  law. 


M. 


OTION  for  an  injunction  to  restrain  the  sale  and  manufacture  of 
"Allen's  Wool  Scouring  Specific."  The  Plaintiff,  William  Joseph Lande, 
on  the  31st  August,  1870,  obtained  a  Victorian  patent  for  "  A  new 
composition  for  bleaching  wool,"  the  principle  of  which  was  the  use  of 
cyanide  of  potassium  with  soap.  It  appeared  from  the  affidavits  that 
the  specific  sold  by  the  Defendants  Latorence  and  Adams  as  ''Allen's 
~W^ool  Scouring  Specific"  was  substantiallj  the  same  as  that  patented 
b  J  the  Plaintiff ;  but  the  Defendant  Allen,  the  proprietor  of  the  specific, 
asserted  that  he  had  published  the  principle  of  the  specific  before  the 
Plaintiffs  patent  was  obtained,  and  that  the  patent  was  invalid. 

Mr.  Holroyd  for  the'Plaintiff. 

Mr.  Lowes  for  the  Defendants  Lawrence  and  Adams, — These  Defend- 
ants are  merely  agents  for  sale ;  they  have  no  interest  in  the  matter, 
and  should  not  have  been  made  parties. 

Mr.  J,  W.  Stephen  for  the  Defendant  Allen. — In  the  case  of  a  new 
patent  which  is  impeached  it  is  not  the  practice  to  grant  an  injunction 
until  its  validity  is  established  at  law.  The  Defendant  is  wiUing  to  give 
an  undertaking  to  keep  accounts :  Betts  v,  NeiUon  (Q ;  Upmann  v. 
Xtlhan  (m) ;  Bacon  v,  Janes  (fi), 

Mr.  Molroyd  in  reply. 

Ms.  Justice  Moleswobth. — It  is  not  now  necessary  to  consider  the 
probabilities  of  the  story  on  either  side.  The  patent  is  new  and  is  im- 
peached ;  and  it  is  not  the  practice  to  interfere  in  such  a  case,  until  the 
validity  of  the  patent  has  been  established  at  law.     I  shall  make  no  order. 

Solicitors :  Clayton — Woolcott  Sf  Turner, 

(/)     li.  B.,  3  Ch.,  435.  (»)    4  M.  a&  Cr.,  433. 

(m)   40  L.  J.,  N.  S.,  Oh.,  475. 
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1871.  DAVIS  ».  WEKBY. 

Ptactice  in  SquUy — JffidaviU. 

Answering  affidayits  filed  alter  the  opening  of  a  motion  for  injuncti(m,  cumot 
be  read  on  the  motion. 

iyLOTION  for  injunction  to  restrain  the  transfer  of  a  lease  under 
the  "  Transfer  of  Land  Statute^'  The  bill  alleged  that  Wekey  had 
obtained  the  lease  fraudulently  as  against  the  Plaintiff,  and  that  the 
Defendant  Ireland  had  purchased  the  lessees'  interest  with  notice  of 
the  fraud. 

Mr.  J,  W,  Stephen^  for  the  Plaintiffs,  mored  for  an  injunction  on 
affidavits,  yerifying  the  allegations  of  the  bill. 

Mr.  a^Beehett  (Mr.  Holroyd  with  him)  for  the  Defendant  Irdanij 
proceeded  to  read  answering  affidavits,  which  had  not  been  filed  until 
after  the  case  had  been  opened. 

Mr.  J,  W,  Stephen  ohyod:^^  that  the  affidavits  could  not  be. used: 
Blectrie  Telegraph  Company  v,  Nott  (o). 

Mr.  a^ Beckett, — The  objection  urged  in  that  case  was  to  the  Defend- 
ant meeting  the  case  piecemeal,  and  shaping  his  case  to  the  Plaintiffs 
as  it  proceeded.  That  objection  cannot  arise  in  this  case,  for  the 
affidavits  were  ready  before  the  motion,  but  the  actual  filing  was 
aecidentallj  delayed. 

Mb.  Justice  Moleswobth  : — ^The  affidavits  cannot  be  read  on  tiiis 
occasion.  The  injunction  will  go  as  ifeaparte^  and  the  Defendant  can 
move  to  dissolve. 

Injunction  granted  ;  coete  to  be  eotU 
in  the  eauee, 

•    Solicitors:   Gfreaon — Morrison. 


(o)  llJur.,  278. 
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MOLLOT  V.  MOLLOT.  1871. 

Pa^memt  into  CouH-^AdminiHroHon  himd—BBH^flcial  intereH.  ^D^^er  7^ 

In  taking  aooounto  nnder  an  adminiBtratilon  decree,  it  appeared  that  a  balanoe 
of  about  £400,  proceeds  of  part  of  the  real  estate,  was  in  the  administrator's 
hands.  Certain  credits  and  charges  were  claimed  as  against  it  which  the  Master 
had  disallowed,  but  the  report  had  not  been  drawn  up.  The  administrator  was 
entitled  to  one-sixth  of  the  estate  as  next  of  kin,  and  the  value  of  his  share  in 
the  assets  exceeded  the  sum  in  his  hands.  An  administration  bond  had  been 
entered  into,  and  the  solvency  of  the  sureties  was  not  impeached.  Motion  for 
payment  into  Court  of  the  £400  refused. 

SemhUf  that  the  existence  of  the  administration  bond,  there  being  no  im- 
putation as  to  its  sufficiency,  would  alone  have  been  a  sufficient  answer  to  the 
application. 

(Generally  speaking,  if  the  beneficial  interest  of  a  person  in  an  entire  fund 
exceeds  the  amonnt  of  the  fund  in  his  hand,  that  is  an  answer  to  an  application 
to  compel  him  to  bring  that  amount  into  Court. 


T 


HK  Plaintiff,  in  an  administration  suit,  was  administrator  of  the 
real  estate,  and  the  Defendant  administrator  of  the  personal  estate,  of 
the  same  intestate  (jp).    The  decree  directed  the  Plaintiff  to  account  as 
to  the  realty,  and  the  Defendant  as  to  the  personalty.     In  taking  the 
Plaintiff's  accounts  it  appeared  that  all  debts  had  been  paid,  and  that  a 
sum  of  about  £400,  proceeds  of  sale  of  part  of  the  real  estate,  was  in 
the  Plaintiff's  hands.      Certain  credits  and  charges  were  claimed  as 
against  this  sum,  which  the  Master  disallowed  in  passing  the  accounts. 
No  report  had  been  made.     Part  of  the  real  estate  remained  unsold. 
The  Defendant  was  entitled  to  one-thirtieth  and  the  Plaintiff  to  one- 
sixth  of  the  estate.    The  Plaintiff  also  held  a  power  of  attorney  from 
other  next  of  kin,  representing  in  his  own  and  their  interests  about 
three-fourths  of  the  estate.    The  Defendant  moved  for  an  order  direct- 
ing the  Plaintiff  to  pay  into  Court  the  balance  of  £400  stated  to  be 
in  his  hands,  as  shown  by  the  accounts  and  disallowances. 

Mr.  Worihington  for  the  motion. — ^In  accounting  in  the  Master's 
office,  the  Plaintiff  has  admitted  a  balance  in  his  hands  as  administrator, 
and  the  Defendant,  as  next  of  kin,  is  entitled  to  an  order  for  payment 
into  Court  without  making  any  case  of  danger  to  the  frind :  lEieeve  v. 
Ooodwin  (q).     The  claims  which  have  been  disallowed  cannot  be  re- 

ip)  See  In  re  the  Freehold  Lande  of         (q)    10  Jur.,  1050. 
•  Edward  Molloy,  Ante.  Vol.  I.,  I.E.M.,  16. 
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1871.  garded  as  reducing  the  balance.  UnauthoriBed  expenditure  is  no 
MoLLOY  answer  to  an  application  to  bring  into  Court  trust  moneys  wbicb  are 
Mo^LOT      admitted  to  have  come  to  the  Plaintiff's  hands :  Vigra99  v,  Binfidd  (r). 

Mr.  Fullerton  for  the  Plaintiff. — ^The  Plaintiff  is  himself  interested 
in  the  fund,  and  the  amount  of  his  share  in  the  assets  as  a  whole,  will 
exceed  the  balance  now  in  his  hands.  An  administrator  cannot  be 
ordered  to  pay  into  Court  piecemeal,  as  the  proceeds  of  each  part  of 
the  estate  are  received.  The  order  can  only  be  made  with  respect  to 
the  final  balance,  and  the  final  balance  is  not  yet  ascertained.  The 
Defendant's  interest  in  the  assets  is  slight  as  compared  with  that  of  the 
Plaintiff,  and  of  those  whom  he  represents  as  attorney.  The  dis- 
allowance of  credits  claimed  in  the  Master's  office  is  not  conclusiye, 
and  liabilities  will  arise  as  to  costs  and  administration  expenses,  to 
answer  which  a  fund  should  be  left  in  the  administrator's  hands.  There 
is  no  imputation  on  the  solvency  of  the  sureties  under  the  adminis- 
tration bond,  and  the  bond  gives  the  next  of  kin  sufficient  indemnity 
without  payment  into  Court:  Betagh  v,  Concannon  («),  Bogen  v. 
Rogers  {t), 

Mr.  Worthington  in  reply. 

Our.  adv.  vnit 


Deceniberl.    Mb.  JiTSTICK  MoLESWOBTH  : — 

Application  by  Defendant  to  compel  the  Plaintiff,  who  is  adminis- 
trator of  real  estate  of  a  deceased  person,  to  bring  money  into  Court, 
estimated  in  the  notice  of  motion  at  £400. 

Applications  of  this  kind  are  generally  based  upon  admissions, 
and  the  Court  seldom  goes  outside  them.  This  motion  is  based 
on  accounts  exhibited  in  the  Master's  office,  in  which  the  Plaintiff 
admits  the  receipt  of  about  £700.  The  affidavits  state  that  the  Master 
has  disallowed  a  great  many  of  the  credits  which  the  Plaintiff  claims 
and  proceeds  as  upon  the  Master's  disallowance,  to  say  that  he  should 
bring  into  Court  the  sums  which  he  has  been  disallowed.  The  Master's 
disallowance  is  not  conclusive,  and  may  be  the  subject  of  appeal,  and  I 

(r)    3  Mad.,  62.  (0    1  Ans.,  174. 

(a)    2Mol.,  558. 
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cannot  recognise  the  application  of  tliis  principle  by  directing  that  he        ^^71. 

should  bring  money  into  Court  without  giving  eredit  for  the  items      molloy 

disallowed.  ^,  *'* 

Molloy. 

Still  another  question  remains  beside  that,  because  there  are  a  great 
many  deductions  which  ought  to  be  regarded  upon  the  subject  of  bring- 
ing a  balance  into  Court,  and  I  concur  with  the  Master  as  to  a  variety 
of  the  items  disallowed.  The  Plaintiff  claims  credit  for  his  expenses 
of  coming  over  from  America  to  prosecute  these  proceedings,  and  his 
maintenance  here.  I  concur  with  the  Master  in  disallowing  those 
items.  Then  he  has  claimed  all  the  costs  which  he  has  paid  to  his 
solicitor ;  and  so  far  as  those  costs  are  costs  of  the  present  cause  I 
entirely  concur  with  the  Master  in  disallowing  them,  and  also  in  not 
allo¥nng  him  credit  for  retaining  his  own  share  of  the  assets. 

But  it  is  a  very  different  thing  saying  that  the  Master  is  right  in 
disallowing  these  as  items  of  the  account,  and  saying  that  the  Plaintiff 
ought  not  to  be  allowed  credit  for  them,  when  the  question  is  whether 
he  should  bring  the  balance  into  Court.     There  is  only  one  authority 
upon  the  subject  which  appears  to  be  quoted  with  something  of  dis- 
approbation in  the  subsequent  text  books :  Betagh  v,  Ooncannon  (v), 
before  Lord  Chancellor  Hart,  a  Judge  extremely  well  qualified  upon 
points  of  this  kind.     In  that  case  his  Lordship,  though  he  stated  that  he 
differed  from  Sir  John  Leach,  M.B.,  laid  down  that  on  a  question  of 
bringing  money  into  Court  an  executor  should  be  allowed  credit  for  all 
costs  he  had  incurred  in  causes  then  depending,  and  even  for  such  sums 
as  he  might  properly  retain  in  his  hands  for  the  prosecution  of  causes 
then  pending.     In  this  case  the  Plaintiff  has  carried  on  this  cause  in 
order  to  realize  the  principal  assets  in  the  estate,  and  has  incurred  costs 
in  so  doing.      He  has  paid  his  solicitor  considerable  sums  for  the  pur- 
pose of  carrying  it  on,  and  will  certainly  have  to  incur  further  costs  in 
bringing  the  cause  to  a  termination ;  I  therefore  think  he  should  be 
aflowed  the  costs  in  this  cause  already  incurred,  and  probably  to  be 
incurred,  as  against  a.motion  of  this  kind.     That  would,  as  far  as  I  have 
calculated  it,  reduce  the  sum,  for  which  he  could  be  held  responsible 
on  a  motion  of  this  kind,  to  about  £277. 

We  come  then  to  another  ground  of  defence,  that  the  Plaintiff  him- 
self is  entitled  to  one-sixth  of  the  fund  in  his  hands.  Here  there 
18  another  case,  Roger*  r.  Boger9  (to),  in  which,  where  a  widow  was 


!  (c)   2Mol.,  558.  (to)    1  Ana.,  174. 
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1871.       entitled  to  one-third  of  the  estate,  the  order  to  pay  into  Court  wm 
MoLLOY     only  made  as  to  the  two-thirds  to  which  she  was  not  entitled.     Apply- 
ing that  principle  to  this  case,  it  would  reduce  the  sum  from  £277  to 
about  £220. 

There  are  other  answers  to  the  present  application  which  I  have 
further  to  consider.  It  is  said  the  Defendant  who  makes  tliis 
motion  is  himself  interested  in  a  very  trifling  part  of  the  estate,  about 
a  thirtieth.  As  to  this,  I  rather  think  I  should  consider  the  present 
Defendant  as  representing  aU  the  parties  interested.  It  would  be  im- 
possible to  bring  in  the  fund  only  for  his  protection,  and  I  consider 
that  answer  unimportant.  The  Plaintiff,  against  whom  the  motion  is 
made,  has  a  power  of  attorney  from  a  great  many  others,  representing 
more  than  three-fourths  of  the  property,  and  he  insists  that  I  should 
haye  reference  to  this  power  of  attorney  as  protecting  him  on  tlie 
present  occasion.  I  doubt  whether  I  ought  to  regard  that,  because  hie 
having  a  power  of  attorney  from  the  others  would  not  give  the  penons 
injiured  by  his  default  any  remedy  if  he  misappropriated  funds. 

But  the  Plaintiff  insists,  in  addition  to  that,  that  his  share  of  tbe 
entire  property  which  still  remains  in  specie  is  sufficient  security  for 
the  money  now  in  his  hands,  taking  it  as  reduced  to  £220,  and  that 
argument  is,  I  think,  well  founded.  Oenerally  speaking,  if  the  bene- 
ficial interest  of  a  person  in  an  entire  fund  exceeds  the  amount  of  the 
fund  in  his  hands,  that  is  an  answer  to  an  application  to  compel  him  to 
bring  that  amount  into  Court ;  and  for  this  reason  (although  it  is  one 
on  which  I  entertain  some  doubt),  that  his  share  as  a  beneficiary  nerer 
could  be  recovered,  even  by  an  assignee  without  notice,  without  in- 
demnifying the  funds  for  his  defaults  as  an  administrator.  For  that 
reason  I  think  his  share  in  the  entire  assets  is  an  existing  security  for 
the  protection  of  persons  who  might  otherwise  be  injured  by  his  default. 

There  is  yet  another  answer  to  the  motion,  as  to  which  I  have  not 
been  able  to  find  any  authority,  that  the  Plaintiff  has  given  security  as ' 
administrator,  as  to  which  there  is  no  imputation  that  it  is  not  sufficient. 
If  motions  of  this  kind  were  entertained  it  would  form  an  enormous 
embarrassment  to  persons  obliged  to  procure  securities,  and  that  of  itself 
I  think  a  sufficient  answer  to  the  application. 

In  this  case  I  did  order  the  present  Defendant  to  bring  money  in  his 
hands  into  Court,  and  he  had  also  given  security ;   but  part  of  the 
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eTidence  before  me  then  was,  that  he  had  alleged  that  his  sliretiea 
were  perfectly  inaolTent,  which  statement  he  did  not  contradict.  For 
that  reason  I  think  I  am  warranted  in  refusing  the  present  application, 
as  to  the  Plaiatiff,  though  I  have  granted  a  similiar  application  as  to 
the  Defendant.  On  the  whole  I  refuse  the  application,  leaving  the 
parties  to  abide  their  own  costs. 


177 


1871. 

MOLLOY 

0. 
MOLLOT. 


Solicitors :  AlUngham — MaunselL 


PORT  V.  BAIN. 


Dee,  6, 11. 


Mining  tikaree — Mortgagor  and  mortgagee — Redemption — Laehee — Acquiescence, 

In  Ma  J,  1866»  P.  left  with  B,  sliares  of  P.*e  in  a  mining  company  transferred 
into  B.*8  name  as  securitj  for  the  payment  of  P.'#  acceptance  due  in  NoTember, 
1866.  The  acceptance  was  dishonored  at  maturity.  JB.  retained  the  shares  and 
paid  calls  upon  them.  Subsequently  dividends  were  paid  upon  the  shares  which 
B.  received  in  excess  of  the  amount  of  his  debt.  No  communication  took  place 
between  P.  and  B.  from  December,  1866,  to  January,  1871,  when  P.  demanded 
an  account  and  transfer  of  the  shares,  which  B.  refused.   On  bill  for  redemption, 

Meld,  that  he  was  entitled  to  redeem,  and  was  not  barred  by  laches  or 
acquiescence. 


I 


N  November,  1865,  the  Plaintiff,  Frederic  Port,  being  the  holder  of 
125  shares  in  the  Luck's  All  Quartz-Mining  Company  Registered, 
equivalent  to  a  sixteenth  share  in  the  claim,  and  being  indebted  to 
the  Defendant  John  Bain  in  the  sum  of  £60  2«.  IIJ.,  transferred  the 
shares  to  the  Defendant  as  a  securitj  for  the  debt.  In  May,  1866,  the 
Plaintiff's  debt  had  been  reduced  to  £55  He,  5d.,  and  a  call  amounting 
to  £21  \7s.  6d.  was  then  overdue  upon  the  shares,  and  another  call  of 
Bimilar  amount  was  expected  to  be  shortly  made.  The  Plaintiff  then 
applied  to  the  Defendant  and  it  was  agreed  between  them  that  the 
Defendant  should  pay  both  these  calls,  and  the  Plaintiff  should  give 
him  his  acceptance  at  six  months  for  £100  in  settlement  of  the  then 
indebtedness  and  the  amount  of  these  calls,  and  that  the  Defendant 
should  continue  to  hold  the  shares  as  security  for  the  payment  of  this 
acceptance.  In  pursuance  of  this  agreement  the  Plaintiff,  on  the  23rd 
May,  1866,  gave  the  Defendant  his  acceptance,  payable  at  six  months 
after  date  for  £100,  and  the  following  memorandum  was  signed  by  both 
parties  and  retained  by  the  Plaintiff : — 


V,  B.     VOL.  11. — ^q. 
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1871.  <<  Enoch's  Point,  Big  BiTer,  29tih  Haj,  186a 

'*  BeoeiTdd  from  Frederic  Port  his  acceptance  for  £100  stcrlingi  at  four  monthi. 
And  I,  John  Baiuy  agree,  on  aaid  acceptance  being  duly  honoured,  to  re-trasBfiBr  to 
Mr.  Frederic  Port  the  16th  share  in  the  prospecting  claim  of  Luck's  All  Quaiti- 
Mining  Company,  Eogistered,  Warner's  Creek,  now  held  by  me  as  security  for  the 
said  debt. 

"JoHK  Baiit, 

"  Febdbkic  Pobt." 

The  acceptance  was  dishonoured  at  maturity,  and  had  neTer  been  paid. 
The  Defendant  paid  the  two  calls  above-mentioned  and  also  other  calls 
in  the  company.  In  November,  1867,  dividends  began  to  be  paid,  and 
dividends  upon  these  125  shares  were  received  by  the  Defendant  to 
the  following  amounts  :— In  1867,  £21  17#.  6J. ;  in  1868,  £73  8t.  9d, ; 
in  1869,  £26  Us.  Sd. ;  in  1870,  £43  2s.  ed. ;  and  in  1871,  up  to  the 
time  of  instituting  this  suit,  (July),  £105  13^.;  and  subsequently  to  the 
time  of  taking  evidence  (October)  £124  11*.  In  December,  1866,  lie 
Plaintiff  and  Defendant  met  accidently,  and  spoke  about  these  shareB, 
but  their  evidence  was  very  conflicting  as  to  what  passed  at  this  inter- 
view. No  subsequent  communications  took  place  between  them  untO 
the  31st  May,  1871,  when  the  Plaintiff's  solicitor  wrote  to  the  Defen- 
dant asking  for  an  account,  stating  that  the  dividends  received  bj 
the  Defendant  had  exceeded  the  amount  of  the  debt,  and  demanding  a 
re-transfer  of  the  shares,  and  payment  of  the  surplus  dividends  received. 
This  the  Defendant  did  not  accede  to,  and  the  present  bill  was  filed  in 
July,  1871,  to  redeem  the  shares. 

I^e  Defendant  alleged  that  the  shares  were  held  as  a  security  for  the 
acceptance  of  £100  upon  an  express  understanding  that  if  the  bill  were 
not  paid  at  maturity  the  shares  were  to  become  the  property  of  the 
Defendant,  and  be  irredeemable.  He  also  made  a  case  of  an  express 
purchase  by  the  Defendant  in  December,  1867,  of  the  equity  of  redemp- 
tion in  the  shares;  and  further  relied  upon  the  laches  and  acquiescence 
of  the  Plaintiff  as  a  defence  to  any  claim  by  him  to  redeem.  The 
evidence  is  very  fully  stated  in  the  judgment  of  the  Court. 

Mr.  Webb  and  Mr.  McFarland  for  the  Plaintiff. — The  document  of 
29th  May,  1866,  under  the  Defendant's  hand,  shews  that  the  trsDB- 
action  was  in  the  first  instance  a  mortgage,  and  the  principle  once  a 
mortgage  always  a  mortgage  applies  in  this  case,  as  was  held  in 
Neimann  v,  Weller  (x).  The  alleged  purchase  by  the  Defendant  in 
December,  1867,  of  the  equity  of  redemption  is  inconsistent  with  ^ 

(x)   3  W.  W.  &  A'B.,  Eq.,  125. 


Bain. 
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case  set  up  by  bim,  tbat  the  mortgage  was  to  be  irredeemable  after  tbe  ^^7^* 
dishonour  of  the  Plaintiff's  acceptance,  for  it  had  then  been  dishonored;  port 
and  if  the  Defendant's  case  is  true,  there  was  nothing  to  purchase. 
Although  no  doubt  a  mortgagor  may  make  a  valid  sale  to  nis  mortgagee, 
as  was  held  in  Knight  v,  Majoribanhs  (y),  yet  Courts  of  Equity  view 
such  dealings  with  considerable  jealously,  and  require  clear  evidence  of 
the  transaction :  Webb  v,  Borke  (z),  Ford  v.  Olden  (a).  But  here 
the  evidence  on  the  part  of  the  Defendant  is  very  indistinct,  and  such 
as  it  is,  is  positively  denied  by  the  Plaintiff.  As  to  the  defence  of 
laches  and  acquiescence,  the  Plaintiff  had  no  right  to  complain  of  the 
Defendant  retaining  the  shares  until  he  had  been  repaid  the  amount  of 
his  debt ;  and  so  soon  as  the  dividends  had  amounted  to  sufScient  for 
this  purpose,  he  demanded  a  re- transfer  of  his  shares. 

Mr.  J.  W.  Stephen  and  Mr.  HoVroyd  for  the  Defendant. — The  Plain- 
tiff's  case,  as  put  forward  in  his  bill,  is  in  many  respects  denied  by  the 
answer,  and  yet  the  Plaintiff  has  adopted  the  account  given  in  the 
answer,  and  read  the  passages  in  evidence  shewing  that  his  memory 
is  not  accurate  in  respect  to  this  transaction.  He  is,  therefore,  not 
entitled  to  absolute  credence  when  his  oral  evidence  is  opposed  to  that 
of  the  Defendant.  The  Defendant  swears  distinctly  that  it  was  agreed 
that  if  the  Plaintiff  did  not  pay  the  acceptances  at  maturity,  the  shares 
were  to  be  the  absolute  property  of  the  Defendant ;  and  there  is 
nothing  illegal  in  such  an  arrangement.  From  December,  1866,  to 
May,  1871,  the  Plaintiff  made  no  claim  to  these  shares,  although  during 
a  large  part  of  that  time  dividends  to  a  very  large  amount  were  being 
paid  upon  them.  This  is  strong  evidence  in  support  of  the  Defendant's 
case,  that  the  Plaintiff  did,  in  fact,  in  December,  1867,  part  with  his 
entire  interest  in  the  shares  to  the  Defendant ;  although  now  the  mine 
having  turned  out  very  profitable  he  is  unfairly  endeavoring  to  set  up 
a  claim  to  the  shares  again.  Such  laches  would  disentitle  the  Plaintiff 
to  any  relief,  even  if  the  Court  should  be  of  opinion  that  otherwise 
he  could  be  entitled  to  it. 

Mr.  Webb  in  reply. 

Cur,  adv.  vult. 


(y)  2Mac.  &a.,  10.  (a)    L.  B.,  3  Eq.,  461. 

(0    2S.  &L.,661. 
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1871.       Mb.  Justice  Moleswoeth  : — 


Poet 

». 
Bain. 


December  11. 


Bill  by  the  Plaintiff,  Mr.  Fori,  to  redeem  125  shares  of  the  Luck's 
All  Quartz-Mining  Company  as  mortgaged  to  the  Defendant,  Mr.  Bam, 

The  bill  contains  many  inaccuracies  as  to  facts,  rectified  by  passages 
in  the  answer  read,  which  I  therefore  adopt.  The  Plaintiff  had  a  16tli 
share  in  the  mining  company,  which  was  afterwards  re-constructed 
into  a  company  named  as  above,  of  2,000  shares,  so  that  the  Plaintiff 
had  125  shares  in  it.  On  23rd  November,  1865,  Plaintiff  was  indebted 
to  the  Defendant,  Mr.  Bain,  a  storekeeper,  on  a  running  account,  and 
assigned  his  16th  share  as  security  for  it.  Through  this  assignment, 
Bain  became  the  registered  owner  of  the  125  shares  in  the  new  com- 
pany. Plaintiff's  debt  to  the  Defendant  had  varied.  On  23rd  May, 
1866,  it  was  £55  11«.  5d.  There  was  a  call  then  due,  £21  17#.  6d,,  and 
another  of  that  amount  expected.  An  arrangement  was  then  made; 
the  Plaintiff  gave  Defendant  his  acceptance. for  £100,  payable  in  four 
months,  and  there  was  a  memorandum  signed  by  Defendant . — "  Ee- 
ceived  from  Frederic  Port,  his  acceptance  for  £100,  at  four  months; 
and  I,  John  Bain,  agree,  on  said  acceptance  being  duly  honoured,  to 
transfer  to  Frederic  Port  the  16th  share  in  the  Prospecting  claim  of 
the  Luck's  All  Quartz-Mining  Company  Registered,  Warner's  Creek, 
now  held  by  me  as  security  for  the  said  debt." 

The  bill  states  this  bargain  to  have  been  that  the  Plaintiff  sbould 
get  £5  more ;  a  call  was  due,  and  the  Defendant  was  to  pay  it,  and 
further  calls,  not  exceeding  the  £100,  and  the  shares  should  be  security 
for  £100.  His  evidence  is  confused  as  to  the  bargain,  inconsistent  with 
itself  and  the  bill.  He  said  the  Defendant  was  to  have  out  of  the  first 
dividends  £100,  representing  the  previous  debt  and  a  call  of  £5,  and 
a  bonus  of  £S0  or  so,  but  that  the  shares  were  to  be  redeemable  with- 
out limit.     On  his  cross- examination  he  stated  that  the  balance  of  the 

■         

£100,  was  to  be  for  future  calls,  if  required.  The  Defendant's  answer 
and  evidence  are  much  more  distinct  as  to  the  estimate  of  the  £100, 
making  it  £55  lis.  5d.  debt  and  two  calls  each  £21  17s.  6d.,  not 
including  the  £5,  which  he  makes  a  separate  loan.  And  so  far.  as  that 
goes,  I  think  him  right  and  the  Plaintiff  wrong,  but  do  not  think  that 
the  Plaintiff's  errors  discredit  him. 


But  the  Defendant  alleges  that  the  real  bargain  was  that  if  the  £100 
was  not  paid,  the  shares  should  become  \m  and  the  £100  be  not  en- 
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forced    He  may  have  had  some  such  idea,  but  I  do  not  think  the  Plain-      ^  1871. 
tiff  had ;  and  regarding  the  shares  as  previously  a  security  only,  the 
language  of  the  instrument,  and  subsequent  transactions,  I  think  the 
relation  of  mortgagor  and  mortgagee  continued. 

The  Plaintiff  was  temporarily  only  near  the  mine.  In  May,  1866, 
he  left  the  neighbourhood,  and  has  since  been  about  40  miles  off.  The 
bill  was  dishonoured  at  maturity,  in  September.  The  call  expected  in 
May  was  made  in  July,  and  paid  by  the  Defendant  in  December. 

The  Plaintiff  and  Defendant  met  accidentally  in  that  month  on  a 
Sunday  at  Prince's-bridge,  Melbourne,  and  there  is  a  most  startling 
difference  in  their  accounts  of  what  occurred  at  that  meeting.     The 
Plaintiff  says — "  The  Defendant  told  me  that  things  had  gone  wrong 
with  him  ;   that  he  came  down  to  see  his  creditors,  and  asked  what  I 
was  going  to  do  with  my  shares,  for  if  he  had  to  go  insolvent,  I  should 
have  to  take  them  up,  or  they  would  be  sold.      I  told  him  that  if  com- 
pelled I  could  take  them  up.      He  said,  so  far  as  he  was  concerned,  he 
was  satisfied  with  holding  them,  as  I  should  not  be  required  to  take 
them  up  unless  he  became  insolvent.     I  said  that  I  could  get  the  money 
from  England  if  four  months  were  allowed,  otherwise  in  Melbourne." 
He  also  denied  the  Defendant's  version  of  the  conversation,  and  the 
receipt  of  the  £5.      There  is  nothing  very  improbable  in  this.      One 
would  expect  a  distressed  man  to  be  somewhat  more  urgent  for  pay- 
ment.   Now,  the  Defendant's  account  of  this  meeting  is  : — "  I  told  him 
the  acceptance  had  not  been  paid,  and  asked  what  about  the  shares? 
He  said  he  had  no  money,  was  just  making  a  living,  and  he  supposed  he 
must  leave  them.      I  said, '  Do  you  think  you  had  enough  for  them '  p 
He  said, '  I  do  not  know,  but  as  they  are  it  is  more  than  I  would  like  to 
give  for  them.'   I  said,  *  If  you  return  the  document  I  will  send  you  down 
the  bill,  and  I  will  give  you  £5  now  to  clinch  the  bargain.'     He  agreed 
to  that ;  I  gave  him  a  £5  note,  taken  out  of  my  pocket-book.     I  went 
home  next  day.     I  did  not  send  the  acceptance ;  I  did  not  know  his 
address.    He  never  sent  me  the  document.     Never  knew  where  he  was 
until  I  got  the  lawyer's  letter.      I  thought  the  document  embodied  all 
our  agreement,  and  it  did.     I  understood  if  the  bill  was  not  paid,  I 
should  have  the  shares  absolutely.     I  negotiated  the  purchase  after,  as 
a  bank  manager  had  given  me  a  little  information  on  the  subject ;  that 
I  had  mistaken  the  purport  of  the  agreement."    He  denied  Plaintiff's 
evidence  of  the  conversation. 
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^^h  Taking  the  Defendant  as  a  man  who  supposed  that  both  he  and 

Plaintiff  understood  that  the  shares  were  forfeited  by  non-payment  of 
the  bill,  but  who  had  found  out  that  the  document  would  be  diffeientlj 
read  in  a  court  of  justice,  and  thought  the  Plaintiff  a  man  who  would 
take  advantage  of  the  mistake,  his  version  of  his  part  of  the  conversa- 
tion is  improbable.  Why  should  he  commence  as  if  admitting  tliat 
the  shares  had  not  been  forfeited?  but,  above  all,  why  should  he, 
wanting  to  get  a  secure  title  to  the  shares,  pay  £5  to  clench  the 
bargain  without  getting  up  the  memorandum  or  getting  another  writing 
to  show  his  title  ?  They  would  not  have  had  far  to  go  for  the  purpose, 
or  the  matter  might  have  been  arranged  the  next  morning. 

The  Plaintiff's  quiescence  until  2l8t  May,  1871,  affords  an  argument 
against  him  as  to  unfairness  in  leaving  the  outlay  of  the  Defendant 
unredeemed;  and  from  the  time  the  dividends  exceeded  his  debt  to  the 
Defendant  and  subsequent  calls,  renders  his  conduct  improbable  on 
selfish  grounds.  But  assuming  him  to  be  fully  informed  of  the  affairs 
of  the  company,  his  debt  would  not  be  paid  off  until  the  end  of  1869, 
and  if  part  of  the  bill  for  £100  was  to  be  treated  as  a  bonus,  not  until 
near  the  end  of  1870.  It  is  impleasant  to  have  to  decide  between 
conflicting  testimonies ;  but,  on  the  whole,  I  think  the  balance  of  pro- 
bability is  with  the  Plaintiff. 

The  evidence  is  clear  as  to  the  amoiint  of.  dividends,  not  so  dear  as 
to  the  amount  of  caUs  paid  that  I  can  dispense  with  an  account  in  the 
master's  office,  as  the  Plaintiff  urged ;  but  I  hope  the  parties  mil  be 
able  to  adjust  without  further  expense.  The  balance  is  clearly  witi 
the  Plaintiff. 

"  Declare  that  the  Plaintiff  is  entitled  to  redeem  the  125  shares  in  the  bill  men- 
"  tioned.  Order  the  Defendant  at  once  to  deliyer  up  to  the  Plaintiff  all  scrip 
"  certificates  held  by  him  in  respect  of  the  said  shares,  and  to  transfer  the  same  to 
"  the  Plaintiff  by  such  further  means  as  the  Master,  in  case  the  parties  differ,  may 
"  direct.  Befer  it  to  the  Master  to  take  an  account  of  the  sum  due  to  the  Plaintiff 
"  by  the  Defendant  in  respect  of  the  said  shares,  charging  the  Defendant  with  the 
**  dividends,  &c.,  received  thereupon,  and  giving  him  credit  for  all  debts  due  by  the 
"  Plaintiff  to  him,  all  calls  paid  upon  the  said  shares,  and  all  other  just  allowanoe*, 
"  the  said  account,  if  the  Defendant  so  desires,  to  be  taken  with  interest  at  8  per 
"  cent,  per  annum,  and  rests  at  each  debit  and  credit,  such  account  to  be  continued 
**  to  the  making  of  the  report.  Order  the  Defendant,  within  one  month  of  the 
"  Master's  report,  to  pay  such  sum  as  may  be  found  due  by  him.  Order  the 
"  Defendant  (Jso  to  pay  the  Plaintiff  his  costs  of  this  suit  when  taxed  and  ascer- 
"  tained.    Befer  to  tax.    Liberty  to  apply." 

Solicitors:  Lynch — Qillott. 


CASES  IN   EQUITY.  183 


THE  MliYOB,  ALDERMEN,  COUNCILLOES  AND  CITIZENS       1871. 
or  THE  CITY  OF  MELBOUENE  v.  THE  QUEEN.  j^a^n^2. 

Crown    ImuU— Public   gardeihs— Reserve— Conservancy — No.   146,  sec,  ^^Puhlic   ^«P'-  lp>  20. 
road—Proclamation-  No.  860,  sec.  9S—No.  241,  Part  II.  December  22. 

In  1848  the  Town  Council  of  Melbourne  applied  for  the  reservation  of 
Carlton  Ghurdens  for  the  recreation  of  the  inhabitants,  which  was  approved.  In 
1866  the  lieutcnant-GoTemor  approved  of  the  Corporation  undertaking  the 
oonservancj  and  planting  of  these  gardens.  Monies  were  expended  both  by  the 
Gh>Temmont  and  the  Corporation  in  fencing,  planting,  and  maintaining  the 
gardens.  After  the  passing  of  the  "Land  Act  1862"  (No.  145)  the  Cor- 
poiution  claimed  under  section  6  the  ful£lmcnt  of  the  promise  to  reserve  the 
gardens,  and  such  promise  was  established  to  the  satisfaction  of  the  Board  of 
Land  and  Works.  In  1864  the  Government  advertised  a  notice  of  an  intention 
to  permanentlj  reserve  the  gardens  and  vest  them  in  the  City  Counoil  as  trustees. 
In  1870  a  notioe  signed  by  the  then  President  of  the  Board  of  Land  and  Works 
was  published  in  the  Ghvernment  Gazette  purporting  to  proclaim  under  the 
"Land  Act  1869"  (No.  860),  sec.  38,  a  road  across  the  gardens.  The  Corpo- 
ntion  thereupon  applied  for  a  Crown  grant  of  the  gardens  as  a  whole,  which 
was  refused.  On  petition  under  tlie  "  Crotcn  Remedies  and  Liability  Statute 
1866"  (No.  241)  Part  II., 

ITeldf  that  the  Corporation  were  entitled  to  a  reservation  or  grant,  at  the 
option  of  the  Crown,  of  the  entire  gardens. 


A  notice  signed  by  a  Minister  of  tlie  Crown  (but  not  by  the  Gk>vemor  or  any 
person  by  his  command,  and  not  under  the  seal  of  the  colony)  purporting  to 
proclaim  a  road  under  the  "  Land  Act  1869"  (No.  360),  sec.  38,  is  not  a  valid 
proclamation  of  such  road. 


p 


ETITION  under  the  Act  No.  241.     The  facts,  as  admitted  in  the 
pleadings,  were  as  follow : — 

In  1843,  the  Council  of  the  then  town,  now  City,  of  Melbourne,  ap- 
plied for  the  reservation  of  various  sites  as  parks  and  gardens  for  the 
use  and  recreation  of  the  inhabitants,  and  such  application  was  approved 
by  the  Qovemment  at  Sydney.  In  1853,  the  Surveyor- (General  of 
Victoria,  prepared  an  official  plan  of  the  city  and  its  suburbs,  shewing 
such  parks  and  gardens,  and  amongst  others,  the  land  known  as  Carlton 
Ghurdens.  In  1855,  the  petitioners  applied  to  Her  Majesty's  Q-ovem- 
ment  in  Victoria  to  have  possession  of  Carlton  Gardens  handed  over 
to  them,  and  in  answer  to  such  application  received  the  following 
letter ;~ 
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1871.  "  Colonial  Secretary's  Office,  Melbourne, 

w^"'"'^  "  30tli  April,  1K5. 

Matob,  Ac.,  ^ 

OF  **  Sib, — I  have  the  honour  to  acknowledge  the  receipt  of  your  letter  of  the  lOth 

MSLBOUBNE  ulfciino,  bringing  under  notice  the  question  of  the  conservancy  of  the  park  l&ndB  of 
The  Qubeh    ^®  ^**^'  which  has  been  duly  submitted  to  the  lieutenant-Gbyemor, 

"His  Excellency  having  afforded  the  subject  his  full  consideration,  has  been 
pleased  to  decide  on  the  following  arrangement  with  respect  to  the  Oarlton  Qardeoi 
and  Fitzroy-square,  which  it  is  hoped  will  have  the  effect  of  relieving  the  City  CouDcil 
from  the  embarrassment  stated  in  the  last  paragraph  of  your  communication  to  bsre 
resulted  from  the  previous  decision. 

"  The  lieutenant-Govemor  will  not  interpose  any  obstacle  to  the  propool  thit 
the  Corporation  should  undertake  the  conservancy  and  planting  of  Fitzroy  Sqoaie 
and  the  Carlton  Gardens. 

"  But  His  Excellency  desires  it  to  be  distinctly  understood  that  in  thiu  in- 
trusting these  reserves  to  the  Corporation,  the  G-overnment  does  not  waive  its  ligbt 
to  control  over  them. 

'"The  Lieutenant-Govemor,  therefore,  will  require  that  all  measures  propoied 
by  the  Corporation  having  reference  to  these  reserves,  as  weU  as  the  plans  for  the 
Uiying  out  of  the  grounds,  be  submitted  for  His  Excellency's  approval. 

"I  am  further  to  state,  that  His  Excellency  will  not  permit  the  intersection 
of  the  reserves  by  roads  for  wheeled  vehicles. 

**  And  if  the  reserves  should  be  let,  His  Excellency  wishes  it  to  be  distincUy 
understood  that  the  proceeds  are  not  to  be  absorbed  in  the  ordinary  revenue  of  the 
Corporation,  but  expended  in  the  improvement  of  the  land. 

"  I  have  the  honour  to  request  you  will  inform  me,  at  your  early  convenience, 
whether  the  above  stipulations  meet  the  views  of  the  City  Council. 

"  I  have,  &c., 

"  J.  MooBB,  A.CJS." 
"  To  the  Bight  Worshipful  the  Mayor  of  Melbourne.'' 

To  this  letter  the  following  reply  was  written  : — 

"  Town  Hall,  Melbourne, 

11th  July,  1855. 

"  SiE, — I  have  the  honour  to  inform  you,  that  your  letter  of  the  30th  April  last, 
informing  me  of  the  conditions  on  which  His  Excellency  the  Governor  would  con- 
sent to  the  Corporation  imdertaking  the  conservancy  of  Carlton  Gardens,  was  in  doe 
course  brought  under ^the  consideration  of  the  City  Council,  and  I  am  now  authori«d 
to  inform  you  that  the  Corporation  will  undertake  the  conservancy  and  planting  <^ 
Fitzroy  Square  on  the  conditions  proposed  by  His  Excellency. 

"  I  have,  &c., 

"J.  T.Smith,  Mayor." 
"  The  Honorable  the  Colonial  Secretary." 

By  a  letter  of  the  14tli  August,  1855,  explaining  that  Carlton 
Gardens  was  omitted  by  mistake  from  this  letter,  the  corporation  under- 
took  the  conservancy  and  planting  of  Carlton  Gardens  on  the  same 


CASES  IN  EQUITY.  186 

conditions ;  and  shortly  after  the  latter  date  the  Petitioners  were  placed        1871. 
m  possession  of  Carlton  Qurdens.     The  gardens  were  originally  fencBd  Mayor,  &c., 
in  by  the  Qovernment  at  a  cost  of  £791,  and  two  further  sums  of  £500  ^^ 

and  £300  were  paid  by  the  Government  to  the  Corporation  for  the  v. 

improvement  of  the  gardens  after  the  Petitioners  had  entered  into  "*  Q^mn. 
possession.  It  was  however  admitted  that  the  Petitioners  had  from 
time  to  time  appropriated  and  expended  large  sums  of  money  from  the 
corporate  revenues  in  the  improvement,  fencing,  planting,  and  main- 
tenance of  the  gardens.  In  1857,  various  official  plans  of  Melbourne 
and  its  suburbs  were  prepared,  shewing  the  Carlton  Gardens  j  and 
various  allotments  of  Crown  lands  adjoining,  or  near  to  the  gardens, 
were  from  time  to  time  sold  by  the  Government,  and  were,  as  alleged 
m  the  petition,  purchased  in  reliance  on  the  fact  that  the  gardens  were 
permanently  reserved  and  set  apart  for  a  place  of  public  use  and 
recreation. 

The  petition  alleged  that  shortly  after  the  "  Land  Act  1862,"  was 
passed,  the  Petitioners,  in  pursuance  of  the  6th  section,  duly  claimed 
the  fulfilment  of  the  promise  to  reserve  the  gardens,  and  such  promise 
was  established  to  the  satisfaction  of  the  Board  of  Land  and  Works ; 
and  that  in  the  year  1864,  notice  of  such  claim  was  for  four  consecutive 
weeks  published  in  the  Government  Gazette,  as  follows  : — 

"  Permanent  reserration  and  control  of  the  City  Park  lands,  &c. — In  pursuance  of 
the  Sth  section  of  the  *Land  Act  1862,'  and  in  accordance  with  an  Order  in  Council 
made  on  the  Ist  Eebruaiy  inst.,  it  is  hereby  notified  that  it  is  the  intention  of  the 
GoTemor  in  Council  to  permanentlj  reserye  from  sale  the  lands  hereinaiber  described 
for  the  purpose  of  public  recreation.  It  is  also  hereby  notified,  that  the  Ghoyemor 
in  Council  has  by  the  same  order  directed  the  said  lands  to  be  vested  in  the  Council 
of  the  Ciiy  of  Melbourne  as  trustees  thereof." 

Carlton  G-ardens  was  amongst  the  lands  described  in  such  notice. 
The  whole  of  this  allegation  was  admitted  by  the  answer  of  the 
Attorney- General,  save  that  it  was  submitted  that  the  publication  of 
the  notice  of  reservation  was  not  equivalent  to  publication  of  the 
Petitioners*  claim  under  sec.  6  ;  and  it  was  averred  that  no  reservation 
of  the  land  in  question  had  in  fact  been  made  after  the  publication  of 
such  notice,  and,  therefore  the  provisions  of  the  *^Land  Act  1862,*'  as 
to  the  permanent  reservation  of  the  land,  had  not  been  complied  with. 

The  Petitioners  were  officially  informed  of  the  publication  of  the 
above  notice,  and  remained  in  undisturbed  possession  till  1870,  ex- 
pending large  sums  out  of  their  revenues  in  the  maintenance  of  the 
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1871.        gardens;  and,  as  the  petition  averred,  by  reason  of  the  expenditure  the 

Matok,  &o.,  ^aJue  of  the  Crown  lands  in  the  neighbourhood  was  largely  increMed, 

®'  and  were  subsequently  sold  at  greatly  increased  prices,  of  which  the 

V,  consolidated  revenue  received  the  benefit. 

The  Qubbv. 

In  March,  1870,  a  notice  appeared  in  the  Government  GazeUe^  signed 
^^Jame9  JM}Kean,  President  of  the  Board  of  Land  and  Works,"  aa 
follows : — 

"  Queensbony  Parade. 

"  In  pursuance  of  the  38th  section  of  the  "  Land  Act  1869/'  the  GK)Yemor,  viih  the 
adyice  of  the  Executive  Council,  doth  by  this  notice  proclaim  the  land  comprised 
within  the  boundaries  hereinafter  set  forth,  a  road  under  the  designation  of  Queens- 
berry  Parade." 

This  road,  as  described,  ran  through  Carlton  Gardens.  The  Co^ 
poration  applied  for  a  grant  of  the  gardens  in  pursuance  of  the  pro- 
clamation of  1864,  but  the  Government  refused  to  issue  a  Crown  grant 
of  the  gardens  as  a  whole,  and  expressed  an  intention  to  reserve,  under 
the  description  of  Carlton  Gardens,  two  several  portions  of  land,  described 
as  on  the  north  and  south  side  respectively,  of  Queensberry  Parade. 

The  petition  submitted  that  the  Corporation  were  entitled  to  a  grant 
of  the  entire  of  the  land  known  as  Carlton  Gardens  as  originally  re- 
served; that  the  proclamation  of  the  road  was  ultra  vires^  and  also 
informal ;  that  there  was  a  valid  contract  entered  into,  by  which,  in 
consideration  of  the  land  being  vested  in  them,  they  undertook  the  care 
and  management  of  the  gardens,  and  with  the  full  knowledge  of,  and 
without  any  objection^by,  the  Government,  expended  large  sums  upon 
them ;  and  that  such  contract  should  be  completed  bj  the  issue  to  the 
Corporation  of  a  Crown  grant. 

The  answer  admitted  that  the  Petitioners  had  expended  large  sums 
of  money  upon  the  gardens  with  the  knowledge  of,  and  without  objec- 
tion by  the  Gt>vemment,  but  denied  that  any  expectation  was  created 
or  encouragement  given  by  the  Government  to  induce  such  expenditure. 
The  Attorney- General  by  his  answer  also  submitted  that  no  contract 
with  the  Petitioners  had  been  entered  into  by  or  on  behalf  of  Her 
Majesty,  or  by  the  authority  of  the  local  government ;  and  that  the 
Suppliants  had  no  claim  or  demand  against  Her  Majesty  within  the 
meaning  of  the  Act  No.  241,  in  respect  of  the  matters  in  the  petiti<2n 
mentioned. 
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The  foDowing  admissions  were  made  between  the  parties  for  the  pur-       ^^l- 
pose  of  the  suit :—  Matob,  Ac., 

OP 

(1)  That  Oarlton  Ghurdens  were  fenced  in  by  Her  Majesty's  Government  of  Victoria,  Mblboubnb 
at  a  cost  of  about  £791  paid  out  of  the  public  rerenue  of  the  said  Colony  of  Victoria,  ,~^  Qttbxs 
but  as  to  subsequent  sums  which  have  been  necessaxy  for  repairing  and  renewing  the 

fences,  all  such  subsequent  sums  hare  been  paid  from  the  Corporate  funds  of  the 
City  save,  as  hereinafter  admitted. 

(2)  That  two  sums  of  £500  and  £300  respectively,  were  paid  to  the  suppliants  out 
of  the  public  revenues  of  the  said  Colony. by  Her  Majesty's  said  Government,  for  tho 
improvement  of  the  said  Carlton  Gbirdens  after  the  suppliants  had  entered  into  pos- 
session thereof. 

Mr.  J.  W.  Stephen,  Mr.  Holroyd,  and  Mr.  Webb  for  the  Petitioners. — 
This  case  is  clearly  distinguishable  from  the  previous  cose  between  the 
same  parties  relative  to  the  Wood  Market,  Mayor  of  Melbourne  v.  The 
Queen  (b).  In  this  case  there  was  a  distinct  promise  of  the  land  and  a 
good  consideration  for  the  promise.  It  is  admitted  on  the  pleadings 
that  the  fiil£lment  of  this  promise  was  duly  claimed  under  the  pro- 
visions of  the  "XonJ  Act  1862,''  No.  145,  sec.  6,  and  that  the  claim  was 
established  to  the  satisfaction  of  the  Board  of  Land  and  Works.  But 
it  is  now  said  that  the  only  Gazette  notice  published  is  one  of  an  inten- 
tion permanently  to  reserve  this  land,  which  is  ineffectual  unless  fol- 
lowed by  an  actual  reservation ;  and  that  the  clause  of  the  "Land  Act 
1862,"  has  not  been  complied  with,  because  the  "  notice  of  claim"  was 
not  advertised  in  the  Gazette.  The  duty  of  advertising  in  the  Gazette 
however  rests  with  the  Governtoent,  and  the  Corporation  having  pro- 
perly made  its  claim  cannot  be  damnified  by  the  neglect  of  the  Go- 
vernment properly  to  advertise  it.  As  to  the  Gazette  notice  of  per- 
manent reservation,  no  form  of  reservation  is  prescribed  by  the  Act, 
and  the  Gazette  notice  referring  to  an  Order  in  Council,  shewing  an 
intention  to  permanently  reserve,  is  sufficient. 

There  was  in  the  letter  of  April,  1855,  from  the  Colonial  Secretary 
to  the  Corporation,  a  contract  in  writing,  between  the  Government 
and  the  Corporation  for  valuable  consideration.  The  land  was  first 
reserved  under  the  "  Oroum  Lands  Sale  Act,'*  5  &  6  F«?.,  cap.  xixvi., 
sec.  3(c).  Then  the  "  Land  Act "  o{  1S62  made  provision  for  the 
permanent  reservation  of  land  previously  promised ;  but  there  was  no 
particular  mode  pointed  out  by  which  the  reservation  should  be  effected. 
Defaeto,  the  land  was  reserved  as  far  back  as  1843,  before  the  colony 
had  a  separate  existence.     In  1855,  the  Corporation  undertook  the  con- 

(b)  4W.  W.  &  A'B.,  £q.,  19.  (c)    Adamaon,  VoL  L,  p.  655. 
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1871.        servancy  and  planting  of  the  land.     Conservancy  implied  an  expenditure 
Mayor,  &c.,  of  money,  and  planting  an  immediate  expenditure.      Upon  this  under- 
Melboubne  ^*^^g>  possession  of  the  land  was  given  to  tlie  Corporation,  and  ihey 
V.  have  since  upon  the  faith  of  the  letter  of  April,  1855,  expended  large 

^^^^  '  sums  of  money  upon  the  land.      The  case  of  contract  made  by  the  bill 
comes  nvithin  the  broad  principle  laid  down  by  Lord  Kingsdoum  in  Bawu- 
den  V,  Dyson  (d)y  that  where  expenditure  has  been  incurred  under  a 
promise,  or  an  expectation,  made  or  encouraged  by  the  owner  of  land. 
Equity  will  compel  such  owner  to  give  effect  to  the  promise  or  expecta- 
tion.    The  Corporation  of  MelboTime  took  possession  of  the  land,  and 
incurred  certain  expenditure.       Their  part  of    the  agreement  was 
executed,  and  all  that  is  wanted  is  that  the  Government  should  be 
made  to  fulfil  its  part.      Here  the  promise  was  made  to  give  the  Cor- 
poration the  land  in  consideration  of  the  donees  doing  something.      In 
the  "Wood  Market  case  there  was  no  reciprocity  whatever  ;     the 
Government  merely  said  "  We  will  give  you  this  land,"  and  the  Court 
held  that  was  not  a  promise  binding  in  law.     [Molestoarthy  J. — What 
covenant  should  be  inserted  in  the  grant  which  would  impose  terms  on 
the  Corporation  ?]     It  would  be  very  easy  to  frame  a  covenant  making 
it  obligatory  on  the  Corporation  to  keep  the  gardens  in  repair;  to  con- 
serve them,  in  fact.      The  promise  here  was  in  consideration  of  certain 
things  being  done.      In  Smith  on  Contracts,  ed.  1865,  p.  141,  considera- 
tion is  defined  as  "  any  benefit  to  the  person  making  the  promise,  or 
any  loss,  trouble,  or  inconvenience  to,  or  charge  upon  the  person  to 
whom  it  is  made."     The  imdertaking  by  the  Corporation  to  expend 
money,  and  the  expenditure  of  that  money,  comes  within  that  definition  ; 
it  was  an  obligation,  or  charge,  upon  the  Corporation. 

The  Corporation  promised  to  take  care  of  the  land  and  spend  money 
on  it,  and  did  actually  have  possession  of  it  and  plant  it  for  several 
years.  They  naturally  thought  that  the  executive  Government  would 
keep  faith  with  them ;  that  after  the  land  was  reserved  permanently 
they  had  nothing  more  to  fear.  But  the  ^'Land  Act  1869,"  sec.  38, 
enables  the  Governor  to  proclaim  roads  over  any  Crown  lands.  Advan- 
tage has  been  taken  of  this  section,  and  a  road  proclaimed  across  these 
gardens.  This  proclamation  is  bad  on  its  face ;  at  all  events,  it  can 
not  prevail  against  any  rights,  legal  or  equitable,  that  existed  at  the 
date  of  the  Act.  This  road  cuts  the  gardens  in  two,  and  is  in  direct 
violation  of  the  letter  of  1855  that  there  should  be  no  road. 

(d)   L.  B.,  1  £.  &  I.,  App.,  129. 
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The  prodamation  of  the  road  is  itself  informal  and  invalid.    The        ^®^l- 
interpretation  clause  of  the  ^^  Land  Act  1869"  provides  that  the  word  Mayor,  Ac, 
"  Governor"  shall  mean  "  the  person  administering  the  government  ^    ^^ 
acting  by  and  with  the  advice  of  the  Executive  Council."    The  pro-  «. 

clamation  states  that  the  Governor  "  with  the  advice  of  the  Executive  °^  Queen. 
Council" — leaving  out  "by."  "  By  and  with"  do  not  mean  the  same 
thing  as  "  with"  only  ;  acting  "with"  the  advice  of  the  Executive  may 
mean  that  the  Governor  got  the  advice  and  acted  against  it,  but  "  by  and 
with"  must  mean  that  he  got  the  advice  and  acted  upon  it.  Again,  the 
proclamation  is  signed  "  James  McKean,  President  of  the  Board  of 
Land  and  "Works."  The  Act  gives  the  power  to  none  but  the  Governor 
to  proclaim  a  road.  There  is  no  reference  in  the  proclamation  to  any 
order  in  council  proclaiming  the  road,  and  it  could  only  be  done  by  an 
order  in  council.  The  "JSvidence  Statute,^^  sec.  26,  makes  publication  in 
the  Gazette  primd  facie  evidence  that  any  act  required  to  be  done  by  the 
Governor  in  Council  was  duly  done.  But  it  cannot  be  said  that  this  pro- 
clamation iaprimd  facie  evidence  of  the  order  in  council  having  been  made. 
If  the  order  in  council  were  published  in  the  Gazette  that  publication 
would  be  primd  facie  evidence  that  such  an  order  in  council  was  made, 
and  that  is  the  intention  of  the  Act.  Furthermore,  the  power  to 
proclaim  roads  under  section  38  only  extends  to  Crown  lands,  and  the 

a 

Carlton  Gardens  are  not  Crown  lands  in  the  sense  in  which  that  term 
is  used  in  the  Act.  It  may  be  said  that  these  are  mere  technicalities, 
but  the  Petitioners  are  justified  in  relying  on  them,  as  advantage  has 
been  taken  of  a  small  alleged  •  flaw  in  the  advertisement  of  claim  to 

withhold  the  Crown  grant. 

• 

The  claim  now  made  is  under  section  6  of  the  "  Land  Act  1862." 
There  is  a  great  distinction  between  that  section  and  the  preceding  one. 
Section  5  is  merely  permissive.  It  gives  power  to  the  Governor  to 
reserve  land  from  sale  for  certain  public  purposes.  But  section  6  is  com- 
pulsory. It  provides  that  on  the  establishment  by  proof  of  a  promise  to 
reserve  land,  the  Governor  may  convey  such  land.  "  May"  has  there 
the  meaning  of  "shall."  In  McDougall  v.  Patterson  (e),  Jervis,  C.J., 
says,  that  the  word  "may"  may  be  either  permissive  as  giving  a  dis- 
cretion, or  may  confer  a  power  when  a  particular  ca«e  arises,  and  that 
where  an  Act  provides  that  a  person  "may"  do  a  certain  thing  in  a 
particular  ease,  when  that  case  arises  he  must  do  it.  This  land  was 
reserved  from  sale,  and  under  section  7,  land  so  reserved  can  not  be 
devoted  to  any  other  purpose  than  that  for  which  it  is  reserved.     It  is 

{e)    11  C.  B.,  769. 
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1871.  ridiculous  to  saj  that  the  land  shall  be  devoted  to  no  other  pnrpoBe, 
Matos,  &c.,  and  yet  that  the  G-ovemor  has  a  discretion  as  to  whether  he  will  gnnt 
Mblbottrn     ^*  ^  persons  to  carry  out  the  purposes  for  which  it  is  reserved. 


V. 

Thb  Queen. 


Mr.  Bunny  and  Mr.  a^ Beckett  for  the  Grown.     No  contract  has  been 
proved  such  as  a  Court  of  Equity  would  recognise ;  and  unless  there  is 
a  contract  the  Corporation  can  only  claim  under  a  permanent  resenra- 
tion  made  in  pursuance  of  the  precise  language  of  the  Act.     It  ii 
difficult  to  understand  whether    the   Corporation  claim  under  the 
reservation  of  1843,  the  letter  of  1855,  or  the  reservation  of  1864. 
None  of  these  however  amount  to  a  contract.     If  this  Court  is  bound 
by  its  previous  decisions,  in  Dallimore  v,  the  Queen  (f).  Mayor  ofMA- 
bourns  V.  The  Queen  (^),  ond  Macpherson  v.  The  Queen  (h) — ^no  contract 
is  proved  here  which  can  be  enforced  against  the  Crown.    The  Cor- 
poration was  not  bound  to  expend  any  money ;  the  Governor  expresslj 
reserved  his  control  over  the  land :  all  he  gave  was  permissive  occupancy 
under  certain  conditions.     As  to  the  expenditure  of  money  all  the 
evidence  given  is,  that  the  Government,  and  not  the  Corporation; 
spent  money.     It  is  admitted  that  the  Government  has  spent  nearij 
£1,000  upon  the  land.     It  is  said  that  the  Corporation  undertook  the 
conservancy  of  the  land.     But  all  that  meant  was,  "  If  you  lite  to  look 
after  this  land  we  will  give  you  permission  to  do  so."    The  offer  did  not 
come  from  the  Crown  in  the  first  instance  but  from  the  Corporation, 
and  in  giving  the  permission  the  Governor  expressly  declined  to  waive 
his  control  over  the  land;  and  if  he  chose  to  exercise  his  control  by  pro- 
claiming a  road,  how  are  the  Corporation  injured  ?    What  occurred  in 
1864  cannot  be  relied  upon  as  a  fresh  contract,  otherwise  the  Peti- 
tioners would  not  have  gone  back  to  1855  and  1843.   The  proclamation 
of  1864  can  only  be  taken  as  a  supplement  of  what  was  done  previously ; 
and  that  proclamation  was  not  in  compliance  with  the  Act.    It  was  a 
mere  statement  that  the  land  was  reserved— a  statement  which  could 
not  be  made  unless  certain  conditions  precedent  were  fulfilled ;  and 
none  of  them  were  fulfilled.     There  ought  to  have  been  four  adverfciee- 
ments  of  intention  to  reserve,  followed  up  by  the  reservation.    If  the 
notice  in  the  Gazette  of  1864  was  a  fresh  contract,  and  not  a  mere  sup- 
plement of  the  old  one,  there  was  no  consideration  for  it,  and,  on  the 
Petitioners*  own  showing,  it  cannot  be  enforced. 


The  question  of   road  or  no  road,  is  not  properly    before  the 
Court,  and  cannot  be  settled  by  this  suit,  but  only  by  a  suit  by  the 

(/)  3  W.  W.  &  a'B.,  Eq.,  18.  (A)    6  W.  W.  &  VB.,  Kq.,  131. 

(y)    4/6.,  19. 
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Attorney-General,  representing  the  public.    The  City  Council  cannot        ^871. 
ask  for  an  injunction  restraining  the  use  of  the  road.     It  is  said  the  Matob,  &c., 
proclamation  of  the  road  was  illegal,  as  the  Act  only  applies  to  ^^ 

"  Crown  lands,"  and  the  gard<^ns  are  not  Crown  lands.     But  there  is  a  ©. 

diatinction  between  «  Crown  lands"  and  "waste  lands  of  the  Crown."  '^^  ^^^^ 
These  gardens  are  Crown  lands  in  the  sense  that  they  belong  to  the 
Crown,  although  they  are  not  waste  lands  ;  and  the  "  Land  Act  1869,** 
sec.  38,  enables  the  Q-ovemor  to  proclaim  a  road  over  any  "  Crown 
lands."  Until  the  grant  is  issued  the  lands  remain  Crown  lands,  and 
are  liable  to  have  a  road  proclaimed  over  them.  There  is  nothing  in 
the  Act  to  require  the  Order  in  Coimcil  proclaiming  the  road  to  be 
published.  A  mere  notification  of  it  in  the  Gazette  is  under  sec.  26  of 
the  *'  Evidence  Statute"  sufficient,  and  that  notification  was  given  by 
the  advertisement  signed  "  James  McKean.** 

But  even  if  the  road  is  not  properly  proclaimed,  the  invalidity  of 
the  proclamation  cannot  give  the  petitioners  any  greater  rights  than 
they  possessed  previously,  and  would  not  entitle  them  to  maintain  this 
suit.  The  "  Land  Act  1862,"  sec.  6,  is  merely  directory,  not  mandatory. 
It  enables  the  Government  to  grant  the  land,  but  if  the  Government 
choose  not  to  do  so,  there  is  no  power  to  enforce  a  grant, 

Mr.  «7.  W.  Stephen^  in  reply,  cited  Oroshie  v,  McDoual  (j). 

Our.  adv.  vult 


Mb.  Justice  Moleswobth  : —  *  Auffust  9. 

This  is  a  petition  by  the  Corporation  of  Melbourne  against  Her 

Majesty,  to  prevent  the  making  of  a  road  through  the  Carlton-gardens 

as  being  reserved  for  other  purposes.     Our  statute  law  as  to  reserves 

presents  considerable  difficulty.     The  Imperial  Act,  5  &  6  Vic.j  cap. 

xxxvi.,  directed  that  all  dispositions  of  Australian  Crown  land  should  be 

in  maDuer  thereby  prescribed.     It  enacted  that  Crown  lands,  save  as 

thereinafter  excepted,  should  be  conveyed  or  alienated  by  Her  Majesty, 

or  those  acting  on  her  behalf,  only  by  way  of  sale,  with  a  provision 

(section  3)  that  nothing  therein  should  prevent  Her  Majesty,  or  any 

person  acting  on  the  behalf  or  under  the  authority  of  Her  Majesty, 

firom  excepting  from  sale,  and  either  reserving  to  Her  Majesty,  her 

(J)   ISVes.,  148. 
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1871.  heirs,  and  successorB,  or  dispoBing  of  in  such  manner  as  for  the  public 
Mayob,  &c.,  interest  might  seem  best,  such  lands  as  might  be  required  for  public 
^    ^^  uses,  amongst  others,  for  the  recreation  and  amusement  of  the  inhabit* 

V.  ants  of  any  town  or  village,  or  other  purpose  of  public  conyenience, 

HB  <4UEEif  jj^j^^j^  QY  enjoyment.  Subsequent  sections  contain  provisions  for  tie 
Q-ovemors  of  Colonies  selling,  and  conveying  Crown  lands  aoli 
Section  3  appears  to  use  the  word  "  reserve "  in  the  sense  of  with- 
drawing from  the  Governor's  powers  in  the  subsequent  section.  That 
might  be  merely  stopping  sale  as  long  as  the  reservation  continued: 
but  it  seems  to  provide  also  for  Her  Majesty,  or  persons  authorised  bj 
Her,  permanently  designating  the  objects  for  which  land,  the  legal 
estate  of  which  should  remain  in  Her,  should  be  employed,  not 
describing  the  formalities  for  so  designating.  It  seems  to  provide  also 
for  conveyances  to  trustees  for  designated  objects.  In  practice  this 
power  has  been  exercised  by  the  Governors  of  New  South  Wales,  and, 
since  separation,  of  Victoria,  by  orders  of  Governors  in  Council, 
generally  naming  trustees,  or  most  formally  by  grants  to  trustees,  for 
the  objects.  I  presume,  from  long  exercise,  that  there  was  special 
authority  to  Governors.  We  have  come  to  use  the  word  "  reserve  "  in 
the  sense  appropriate. 

In  the  year  1843,  the  Council  of  the  then  town  of  Melbourne  applied 
for  the  reservation  of  various  sites  as  parks  and  gardens,  for  the  use 
of  the  inhabitants,  and  their  application  was  approved  by  the  Govern- 
ment of  Sydney ;  and  afterwards  the  Surveyor- General  of  Victoria 
prepared  a  plan,  showing  such  parks  and  gardens,  including  the 
Carlton-gardens.  This,  I  apprehend,  was  merely  a  stopping  of  sales, 
an  indication  of  intent  to  dispose,  giving  no  power  to  the  Corporation. 
The  Act  8  Vic.,  No.  12,  sec.  24,  authorised  the  Council  of  Melbourne 
to  accept  and  hold  property  for  the  benefit  or  recreation  of  the  inhabit- 
ants, and  to  appropriate  such  sums  from  their  revenues  as  might  from 
time  to  time  be  required  to  procure,  construct,  and  maintain  the  same. 

The  Mayor  of  Melbourne,  on  the  30th  of  March,  1855,  by  a  letter 
which  is  not  produced  by  either  side,  but  which  might  be  material, 
applied  to  the  then  Lieutenant-Governor  of  Victoria  for  the  possession 
of  these  gardens,  and  an  answer  was  sent,  30th  April,  from  the  office  of 
the  Colonial  Secretary  to  the  Mayor,  in  words,  so  far  as  material  :— 

I  acknowledge  the  receipt  of  your  letter  of  the  30th  ult.,  bringing 
under  notice  the  question  of  the  conservancy  of  the  park  lands  of  the  citji 
which   has   been  duly  submitted  to  the  Lieutenant-Governor.     His 
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Excellency  has  been  pleased  to  decide  on  the  following  arrangement        1871. 

with  respect  to  the  l^itzroy-gardens  and  Fitzroy-square.     He  will  not  Mayob,  Ac, 

oppose  any  obstacle  to  the  proposal  that  the  Corporation  should  under-   .,    ^' 
^^  J  r     r  r  Melbourne 

take  the  conservancy  and  planting  of  Fitzroy-square  and  the  Carlton-  v. 

gardens,  but  desires  it  to  be  understood  that  in  thus  intrusting  these  ^^  i^^^^v 
reserves  to  the  Corporation,  the  Government  does  not  waive  its  right 
to  control  over  them.  He  therefore  will  require  that  all  measures  pro- 
posed by  the  Corporation  having  reference  to  those  reserves,  as  well  as 
the  plans  for  the  laying  out  of  the  grounds,  be  submitted  for  his 
approval.  He  will  not  permit  the  intersection  of  the  reserves  by  roads 
for  wheeled  vehicles,  and  if  the  reserves  should  be  let,  he  wishes  it  to 
be  understood  that  the  proceeds  are  not  to  be  absorbed  in  the  ordinary 
revenue  of  the  Corporation,  but  expended  in  the  improvement  of  the 
land.  I  request  you  to  inform  me  whether  the  above  stipulations  meet 
the  views  of  the  City  Council."  The  Mayor  answered  this,  11th  July, 
1855,  so  far  as  material : — "  Your  letter  informing  me  of  the  conditions 
on  which  the  Governor  would  consent  to  the  Corporation  undertaking 
the  conservancy  of  the  Carlton-gardens,  was  in  due  course  brought 
under  the  consideration  of  the  City  Council,  and  I  am  now  authorised 
to  inform  you  that  the  Corporation  will  undertake  the  conservancy  and 
planting  of  Fitzroy-square  on  the  conditions  proposed."  There  was  a 
further  letter  to  the  Mayor,  and  a  letter  from  him,  14th  August,  1855, 
stating  that  the  omission  of  Carlton-gardens  from  the  undertaking  in 
his  former  letter  was  accidental,  and  making  a  similar  undertaking  as 
to  it.  Before  this,  the  Corporation  was  put  into,  and  has  since  held, 
possession  of  the  Carlton-gardens,  and  has  expended  considerable  sums 
appropriated  from  its  revenues  in  its  improvement,  fencing,  planting, 
and  maintenance,  the  Government  contributing  largely  to  similar 
expenses. 

There  is  much  similarity  between  this  case  and  one  between  this 
Corporation  and  Her  Majesty  as  to  a  wood  market,  reported  4  W.  W, 
and  d^B.,  19,  before  me,  and  on  appeal  to  the  full  Court.  In  that  case 
I  thought  that  the  correspondence  did  not  sufficiently  indicate  a  pro- 
mise by  the  Governor  to  devote  the  land  permanently  as  a  market ; 
there  is  no  such  difficulty  here.  But  there  the  promise,  if  any,  was  to 
make  a  grant  to  the  Corporation.  I  cannot  infer  any  such  promise  from 
this  correspondence.  The  mayor  did  not  ask  for  a  grant.  The  Governor 
reserved  completely  dictatorial  powers,  inconsistent  with  ownership 
in  the  Corporation.  He  appeared  to  contemplate  a  letting  by  the  Cor- 
poration and  receipt  of  rents ;  but  not,  I  think,  a  .tenancy  which  would 
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1871. 


Mayor,  &c», 

OP 
BO 

The  QuxBir. 


give  the  tenant  any  legal  estate  against  the  Crown.  "  Conserrancj** 
is  a  word  inconsistent  with  ownership.  I  think  the  Governor,  in  fiwt, 
Mb  °'  NB  P'^^^s®^  ^^^**  ^®  would  reserve,  or  permanently  appropriate,  the  Carl- 
ton Gardens  to  be  used  as  such  by  the  inhabitants.  A  grant  would  be 
one  way  of  fulfilling  the  promise,  and  might  be  framed  according  to  the 
letter,  with  some  difficulty  as  to  the  details. 

If  the  case  occurred  before  the  opinion  of  the  full  Court  in  the  Wood 
Market  case  upon  the  contract  of  1856, 1  should  act  upon  the  objection 
that  the  claim  arose  before  June  4,  1858,  and  refuse  relief.  In  that 
case  the  full  Court  differed  from  me,  resting  its  decision  upon  Wright 
V,  Hale  (Je),  Courts  have  had  a  great  disinclination  to  read  Acta  as 
retrospective,  although  their  words  literally  are  so.  Wright  v.  SaU  (Jc) 
was  a  case  of  words  literally  prospective,  but  because  the  Act  related  to 
procedure,  not  rights,  it  was  held  retrospective.  Our  Act  No.  49  was  an 
Act  giving,  not  rights,  but  a  new  mode  of  procedure,  and  was  expressly 
(section  1)  confined  to  claims  or  demands  which  might  thereafter  arise, 
so  was  not  literally  retrospective.  The  "  Consolidation  Act^''  No.  241,  was 
intended  to  leave  the  law  unaltered ;  so,  repealing  and  re-enacting  No, 
49,  it  confined  its  own  operation  (sec.  20)  to  claims  or  demands  which 
bad  arisen  after  4th  June,  1858  (the  day  of  the  Eoyal  assent  to  No.  49), 
or  which  might  thereafter  arise.  So  No.  241  was  retrospective,  but 
accurately  stated  the  extent  to  which  it  was  so.  Whatever  my  opinion 
may  be,  I  feel  bound  to  yield  to  that  of  the  full  Court,  and  in  the  pre- 
sent ease  certain  correspondence  after  1862,  to  which  I  shall  have  to 
refer,  might  by  some  be  regarded  as  constituting  a  newly  accrued  right. 


As  to  the  point  on  which  the  full  Court  decided  in  the  Wood  Market 
case  against  the  Corporation,  the  want  of  consideration  for  the  promise, 
to  which  I  had  to  advert  in  McPherson  v.  The  Queen  (Z),  the  present 
case  seems  to  me  to  be  distinguishable.  Even  the  consen^ancy  of  a 
garden,  which  was  definitely  undertaken,  may  be  a  matter  of  expense 
to  a  Corporation  ;  planting,  if  in  fact  done,  must  be.  Both  were  done 
in  this  case.  The  Corporation  was  authorised  to  hold  land  and  lay  out 
revenues  drawn  from  the  inhabitants  for  their  benefit,  stipulated  in  some 
degree  to  do  so,  and  has  done  so  since.  If  a  grant  were  issued  to  it  as 
trustee,  it  might  be  bound  to  contract,  and  is  willing  to  do  so ;  it  is 
bound  to  execute  the  trusts  as  long  as  it  holds  its  possession.  The  letter 
speaks  of  things  to  be  done  by  the  Corporation,  of  undertakings, 
arrangements,  and  stipulations.  The  Mayor's  answer  contains  an 
undertaking  by  the  Corporation. 


(k)  6H.&N.,  227. 


(Z)     6  W.  W.  &  A'B.,  Eq.,  131, 
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The  case  of  OrosUe  v,  McDoual  (m),  according  to  the  Chancellor's  first  1^71. 

views,  would  have  considerable  bearing  on  this  case ;   but  his  ultimate  matob,  kc, 

judgment  was  to  this  effect : — A  person  intending  to  make  a  present  of  ^    ^' 

a  house  to  a  lady,  and  having  made  himself  liable  to  the  seller  for  a  v. 

purchase  partly  on  credit,  and  then  inducing  her  to  take  the  convey-  "*  Queew. 
anee  to  herself  on  the  same  terms,  promising  to  indemnify  her,  was 
bound  to  do  so. 

But  the  present  case  presents  an  aspect  unlike  the  "Wood  Market 
case,  uuder  the  "'Land  Act  1862,"  No.  145.  The  Eespondent  admits  that 
the  Petitioners  within  a  year,  under  the  6th  section,  claimed  the  fulfil- 
ment of  the  promise  of  the  Carlton  Gardens  for  the  purposes  afore- 
said, and  such  promise  was  established  to  the  satisfaction  of  the  Board 
of  Land  and  Works.  I  have  stated  my  opinion  that  the  promise  was 
not  of  a  grant  but  of  a  permanent  reservation,  but  would  infer  from  the 
pleadings  that  the  Corporation  claimed,  and  the  Board  held  it  entitled 
to,  a  grant.  Upon  this  approval  the  course  should  be,  under  section  6, 
that  the  claim  of  the  Corporation  should  be  advertised  in  four  succes- 
sive weeks  in  the  Oazette  as  an  old  claim — a  very  material  preliminary, 
calling  for  opposition  from  all  persons  disposed  to  object.  That  has 
never  been  done.  But  the  Government,  not  adverting  to  the  claim, 
acted  as  if  the  Governor  were  making  a  new  reservation  under  the 
powers  of  sections  6  and  8.  An  order  in  Council  was  made  February 
1, 1864,  followed  by  a  notice  in  four  successive  weeks  in  the  Oazette — 
"  Permanent  Eeservation  and  Control  of  the  City  Park  Lands,  <fcc. — 
In  pursuance  of  the  8th  section  of  the  "Land  Act  1862,"  and  in  accord- 
ance with  an  order  in  Council  made  on  the  first  day  of  February  inst., 
it  is  hereby  notified  that  it  is  the  intention  of  the  Governor  in  Council 
to  permanently  reserve  from  sale  the  lands  hereinafter  described" 
(including  Carlton- gardens)  "  for  the  purpose  of  public  recreation.  It 
ifl  also  hereby  notified  that  the  Governor  in  Council  has  by  the  same 
order  directed  the  said  lands  to  be  vested  in  the  council  of  the  city  of 
Melbourne  as  trustees  thereof."  The  Act,  No.  145,  required  a  something 
called  a  permanent  reservation  to  be  done  after  the  four  advertisements, 
which  never  has  been  done.  So  I  think  the  case  can  go  no  further  than 
a  promise  to  reserve,  and  that  without  consideration. 

I  feel  considerable  doubt  still  as  to  whether  the  word  "  may"  in  No. 
145,  sec.  6,  is  imperative.  The  Governor  might  make  reserves  or 
grants  for  the  purposes  enumerated  at  his  discretion,  although  there 

(m)   13  Ves..  148. 
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1871.  were  no  previous  promise,  so  it  would  be  improbable  that  an  Act  should 
Matob,  Ac,  provide  for  the  proof,  Ac,  of  previous  promises,  and  then  merely  pro- 
,,    ^'  vide  that  the  Governor  might  in  his  discretion  fulfil  them.    On  the 

V.  other  hand,  No.  117,  sec.  5,  used  words  "  shall"  and  "may,"  for  the 

HI  quBSV.  ^j^^g^  ^£.  ^^  established  promise  ;  No.  146  was  giving  a  further  period 
of  grace,  and  the  language  of  its  section  6  was  changed.  As  the  fuU 
Court  in  the  "Wood  Market  case  appeared  to  concur  in  the  opinion  I 
had  expressed  upon  the  force  of  the  word  "  may,"  I  should  not  now  be 
disposed  to  depart  from  it ;  and  now  decide,  assuming  that  No.  146,  sec.  6 
gave  the  Petitioner  no  new  rights  independent  of  the  Governor's  discre- 
tion. I  yield  to  the  views  of  the  full  Court  as  to  the  Governor's  pro- 
mise to  act  upon  them — special  powers  being  enforcible. 

I  come  now  to  the  immediate  grievance  for  which  the  Petitioner  seeks 
redress.  In  the  month  of  March,  1870,  a  notice  was  published  in  the 
Government  Gazette  purporting  to  be  a  proclamation  of  a  road,  other- 
wise described,  really  running  through  the  middle  of  Carlton-gardens 
thus,  so  far  as  material : — "In  pursuance  of  the  38th  section  of  the  ^Land 
Act  1869,'  the  Governor,  with  the  advice  of  the  Executive  Council,  doth 
proclaim  the  land  comprised  within  the  boundaTies  hereinafter  set  forth 
a  road  under  the  designation  of  '  Queensberry-parade,' "  signed  by  the 
then  Commissioner  of  Crown  Lands  and  Survey  as  such.  The  Peti- 
tioner argues  that  this  notice,  not  being  signed  by  the  Governor  him- 
self, is  inoperative.  That  question  would  not  be  material  as  to  the 
Petitioner's  seeking  protection  from  all  such  acts,  past  or  future. 

The  case  presented  by  the  petition  is  in  terms  that  the  Carlton- 
gardens  were  permanently  reserved  under  the  "Xawi  Act  1862."  In  that 
I  disagree  with  it.  Secondly,  that  a  valid  contract  was  entered  into  in 
1856,  whereby  it  undertook  the  care  and  maintenance  of  the  Carlton- 
gardens  in  consideration  of  the  same  being  permanently  reserved  (in 
that  I  agree  with  it)  and  vested  in  the  Petitioners  (in  that  I  disagree 
with  it). 

I  am  prepared  then,  to  direct  specific  performance  of  that  contract, 
now  directing  permanent  reservation  under  the  provisions  of  No,  360,  and 
restraining  proclamations  of  roads  through  the  Carlton-gardens  under 
section  38,  but  I  do  not  see  how  I  can  directly  touch  the  proclamation 
of  1870.  I  cannot  direct  persons  representing  the  Government  to  take 
legal  steps  to  stop  those  claiming  to  use  the  road  under  the  proclama- 
tion.    I  should  have  the  same  difficulty  if  I  held  the  proceeding  in  1864 
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a  permanent  reservation.     If  His  Excellency  is  pleased  to  grant  the  1871. 

Carlton-gardens  to  the  Petitioners,  which  is  one  of  the  altematiyes  I  Matob,  Ac., 

shall  direct  in  mv-  decree,  it  will  enable  the  Petitioners  to  litigate  with  _-    ^^ 

persons  endeavouring  to  use  the  road  under  the  proclamation,  and  insist  v. 

that  it  is  inoperative  ;   but  I  do  not  see  my  way,  in  directing  perform-  **  wumj^- 
ance  of  a  promise  to  reserve,  to  make  this  reservation  operate  to  repeal 
the  proclamation  of  1870,  if  otherwise  formal  and  effectual. 

The  petition  makes  a  case  of  hardship  to  private  purchasers  from  the 
Crown  of  lands  adjoining  the  Carlton-gardens ;  as  to  which,  I  do  not 
think  the  Petitioners  can  represent  them. 

The  conduct  of  individuals  from  time  to  time  called  "the  Government" 
has  been  inconsistent,  and  has  produced  results  very  unfiair  to  the  Peti- 
tioners;  so  I  think  I  should  make  the  decree  with  costs. 

"Declare  that  by  reason  of  the  facts  stated  in  the  first,  second,  and  third  paragraphs 
**  of  the  petition,  and  the  correspondence  stated  in  the  second  paragraph  of  the  answer, 
"  the  Petitioners  in  the  year  1855  became  eqaitably  entitled  to  claim  that  upon  the 
"  Petitioners  covenanting  to  perform  their  part  of  the  agreement  contained  in  the  said 
"  correspondence,  Her  Majesty,  or  some  one  acting  on  her  behalf,  or  by  her  authority 
"  in  Victoria,  should  effectually  reserve  the  land  therein  mentioned,  caUed  the  Carlton- 
"  gardens,  for  the  purposes  in  the  said  correspondence  mentioned,  either  leaving  the 
"  legal  estate  thereof  in  Her  Majet^ty,  or  by  grant  vesting  it  in  the  Petitioners  for  the 
"  purposes  aforesaid ;  and  din'ct  that  a  reser\'ation  or  g^nt,  at  the  option  of  Her 
**  Majesty,  or  those  so  acting  on  her  l)ehalf,  or  by  her  autliority,  be  executed  accord- 
**  ingly.  Refer  it  to  the  Master  to  settle  the  covenants  to  be  entered  into  by  the 
"  Petitioners  and  the  manner  and  terms  of  the  said  reservation  or  grant  in  case  the 
"  parties  differ.  Order  that  no  road  be  proclaimed  or  dedicated  to  the  public  through 
"  the  said  gardens  under  the  powers  of  the  Act  No.  360,  sec.  38,  or  otherwise.  Order 
**  that  the  Petitioners  recover  against  the  Resix)ndent,  Her  Majesty,  their  costs  of 
**  this  suit.  Refer  it  to  the  Master  to  tax.  Liberty  to  apply,  saving  the  rights  of  Our 
"  said  Lady  th«  Queen." 


From  this  decree  the  Crown  appealed  to  the  full  Court  (n).  «^.  -g  2^ 

Mr.  Bunny  and  Mr.  a^  Beckett  for  the  Appellants. 

Mr.  J,  W.  Stephen,  Mr.  Holroyd,  and  Mr.  Webb  for  the  Bespondents. 

The  following  cases  were  referred  to,  in  addition  to  those  cited  in 
the  Court  below  :  Corporation  of  Exeter  v.  Earl  of  Devon  (o),  Ware  v, 

(»)  Coram  Barry,  A.C. J.,  WUUams,  J.,  (o)    L.  R.,  10  £q.,  232. 

and  PoMman,  J. 
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1871.        Begenfs  Canal  Company  (p),  Mayor  of  Ballarat  East,  Sfc,  v.  Smiih  (j), 
Ma  YOU,  &c.,  Attorney- General  v.  Richmond  (r),  Cheale  v.  Kenward  («),  ShadweU  9. 

Mblbouenb  ^^^^^^^  (0»  J^orden  d.  Money  (v). 

V.  Cur,  ado,  tidi. 

Thi  Qubbk.  

December 22,  The  AcTING   ChieF  JUSTICE: — 

This  is  an  appeal  from  the  decision  of  the  Primary  Judge,  who  made 
a  decree  in  favour  of  the  Appellants.     About  the  facts  of  the  case  there 
is  no  dispute.     In  the  year  1843  the  Council  of  the  then  town  of  Md- 
boume,  in  the  district  of  Port  Phillip,  at  that  time  a  portion  of  the 
colony  of  New  South  Wales,  applied  to  the   Government  for  tlic 
reservation  of  various   sites  in  and  around  the  town  as  parks  and 
gardens  for  the  use  and  recreation  of  the  inhabitants.     This  application 
was  approved  by  that  Government.       After  an  interval  of  ten  years, 
that  is,  in  1853,  the  Surveyor-General  for  Victoria,  which  had  been 
separated  from  New  South  Wales,  caused  to  be  prepared  an  official 
plan  of  the  city  of  Melbourne  and  its  suburbs,  showing  such  parks  and 
gardens,  and  amongst  them  Carlton  Gardens,  the  portion  of  land  res- 
pecting which  the  present  contention  has  arisen.     In  the  year  1855, 
the  Corporation  applied  to  the  Government  of  Victoria  to  have  pot- 
session  of  the  Carlton  Gardens  handed  over  to  them,  and  the  follow- 
ing correspondence  on  the  subject  ensued.     [His  Honor  read  the  letten 
of  the  30th  April  and  11th  July,  1855,  above  set  out].      By  a  letter 
dated  the    14th  August,  1855,  the  Corporation  explained  that  the 
omission  of  Carlton  Gardens  from  their  undertaking  in  their  letter  of 
the  11th  July,  was  accidental,  and  that  the  undertaking  wiis  intended 
to  extend  to  Carlton  Gardens.      Various  official  plans  of  Melbourne 
and  its  suburbs  were  prepared   during  the   year  1857  showing  the 
Carlton  Gardens,  as  previously  delineated  on  the  plans   before  that 
time  made.     The  Corporation  frequently  but  ineffectually  applied  to 
the  Government  for  a  Crown  grant  of  these  lands. 

The  Petitioners  rest  their  right  to  relief  on  the  ground  of  what  they 
contend  is  a  valid  contract  entered  into,  whereby  in  consideration  of  the 
promise  on  behalf  of  Her  Majesty  permanently  to  reserve  the  lands  for  the 
benefit  and  recreation  of  the  inhabitants  of  the  city  of  Melbourne,  thej 


{p)    28  L.  J.,  Chy.,  153. 

(})    1  W.  W.  &  A'B.,  Eq.,  52. 

(r)    35  L.  J.,  Chy„  597. 


(*)    3DeG.&J.,27;  S.C.,27L.J.Chy.,784 
(0    9  C.  B.,  N.  S.,  679. 
{v)    5  H.  L.  Cas.,  185. 
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undertook  the  care  and  management  of  the  gardens,  and  they  insist  1871. 

they  have  fulfilled  their  part  of  the  contract.       The  answer  of  the  Mayoe,  Ac, 
Attorney- General  admits  that  the  Corporation  were  let  into  possession 

on  their  undertaking  to  conserve  and  improve  the  grounds,  and  denies  9. 

that  any  contract  was  entered  into  with  the  petitioners,  and  alleges  '  vi^wsw. 
that  they  have  no  claim  or  demand  against  Her  Majesty. 

On  referring  to  the  Imperial  "  Orown  Lands  Act"  5  &  6  Vie.,  cap. 
xixvi.,  sec.  8,  in  force  in  the  year  1843,  at  the  time  of  the  inception  of 
those  proceedings,  it  will  be  found  that  when  waste  lands  of  the  Crown 
were  required  as  places  for  the  "  recreation  and  amusement  of  the  in- 
habitants of  any  town,"  &c.,  it  was  necessary  they  should  be  exempted 
from  sale,  and  either  reserved  to  Her  Majesty,  her  heirs,  and  successors 
by  proclamation  or  by  some  other  mode  of  publicly  notifying  the  fact, 
or  by  disposing  of  them  in  such  other  manner  as  for  the  public  interests 
might  seem  best.  There  is  no  evidence  that  the  first  of  these  ultimate 
steps  was  taken  ;  the  lands,  therefore,  remained  "  exempted  from  sale  ;" 
the  public  purpose  to  which  they  were  to  be  appropriated  was  an- 
nounced ;  although  the  intention  on  the  part  of  the  Crown  was  not 
formally  promulgated  or  otlierwise  perfected  by  proclamation,  as  pre- 
scribed by  law.  Such  "  exception  from  sale,"  whether  the  result  of  a 
request  as  in  this  case,  or  the  spontaneous  act  of  tlie  Government  in 
any  other,  not  being  supported  by  any  consideration  was  voidable  and 
capable  of  being  revoked.  However,  it  was  not  revoked,  and  it  con- 
tinued operative  until  the  year  1865.  The  lands  were,  in  fact,  in  the 
same  condition  as  in  1843. 

Up  to  this  period  no  formal  proclamation  had  been  made,  and  none 
was  issued  then.  An  altered  state  of  things  arose  at  that  juncture, 
which  })roduced,  as  contended  on  the  part  of  the  Petitioners,  all  the 
essential  elements  of  a  valid  coutract.  The  Executive  appear  to  have 
considered  that  some  expenditure  was  necessary  to  convert  these  waste 
lands  of  the  Crown,  still  excepted  from  sale,  into  places  more  capable 
of  affording  recreation  and  amusement  to  the  inhabitants  than  they 
were  while  they  remained  in  an  unimproved  condition ;  and  seem  to 
have  been  anxious  to  be  relieved  from  the  charge  of  converting  them 
to  that  purpose.  The  Corporation  was  thereupon  invited  to  undertake 
the  conservancy  and  planting  of  these  grounds.  In  order  to  enable 
them  to  do  so,  as  already  stated,  possession  was  given  them  with  that 
intent.  Beposing  on  the  faith  of  the  Government,  and  in  the  belief 
and  expectation  that  the  intention  expressed  to  retain  the  control  would 
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1871.        be  followed  by  reservation  from  sale,  and  that  reservation  by  a  grant, 
Mayor,  <S:c.,  a  considerable  outlay  of  money  in  improving  the  ground  was  incurred- 

OF 
MELBOTJByE 

V,  It  may  be  observed  here  tbat  the  term  conservancy,  which  has  a 

HE  (^uEEN.  ^ggjjj^g  legal  meaning — see  The  Corporation  of  Exeter  v.  the  JSmrl  of 
Devon  (w)  and  15  Car,  II.,  cap.  17,  respecting  the  Bedford  level— 
does  not  appear  in  the  Imperial  Act,  and  is  employed  in  this  corres- 
pondence, conducted  evidently  by  laymen,  in  a  sense  probably  more 
consistent  with  the  supposed  greater  advantage  of  reservation  of  the 
lands  to  the  Queen  than  of  parting  with  them  to  the  corporation  as 
**  conservators"  by  grant.  This  word  therefore  must  be  taken  in  con- 
nexion with  the  expression,  "  the  G-overnment  does  not  waive  its  right 
to  control  over  the  gardens,"  occurring  in  the  letter  of  30th  April, 
1855,  which  was  dwelt  on  repeatedly  during  the  argument,  with 
emphasis,  as  conclusive  to  show  that  there  was  no  intention  to  grant 
or  even  to  reserve  these  lands.  It  is  well  to  read  and  consider  this 
paragraph,  not  alone,  but  with  the  context,  before  that  view  be  adopted. 
In  the  passage  cited,  as  well  as  throughout  the  letter,  the  lands  the 
subject  of  the  correspondence  are  called  "  reserves. "  They  are 
"  entrusted"  to  the  Corporation.  .  The  "  control,"  the  right  to  exercise 
which  is  claimed,  relates  not  to  their  being  dealt  with  by  the  Crown  at 
any  future  time  for  sale  or  for  any  other  purpose  than  that  of  re- 
creation, but  to  measures  to  be  proposed  by  the  corporation.  It 
relates  to  plans  for  laying  out  the  gardens,  to  be  prepared  not  by  the 
Crown  but  by  the  corporation.  It  points  apparently  and  obviouslj 
to  an  intention  on  the  part  of  the  head  of  the  Executive  himself  to 
hold  in  his  hand  a  power  to  restrain  personally  such  violations  of  taste 
or  propriety  as  might  be  committed  were  the  Corporation  to  empower 
unskilful  or  incompetent  persons  to  lay  out  tlic  grounds  meant  to  be 
ornamental  and  attractive  places  of  recreation  ;  and  although  the  Cor- 
poration might,  and  naturally  would,  defer  courteously  to  the  intima- 
tion of  a  desire  to  regulate  by  such  supervision  and  control  their 
laying  out  and  planting,  it  is  extremely  questionable  whether  auch 
personal  control  could  have  been  enforced  otherwise  than  by  oblique 
pressure.  Nowhere  is  there  the  least  indication  of  any  other  kind  of 
interference  with  the  execution  of  the  trusts  which  the  Corporation 
were  to  fulfil.  This  is  confirmed  by  the  extreme  improbability  that 
the  Corporation  would  have  ventured  to  pledge  themselves  to  expend 
moneys  levied  on  the  ratepayers,  in  beautifying  pleasure  grounds  of 
which  they  were  not  to  have  the  certain  tenure  of  a  grant,  or  if  not  a 

(w)    L.  R.,  10  Eq.,  232. 
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grant  an  equivalent  in  a  reservation  from  sale — an  expenditure  which        1871. 
it  would  be  altogether  impossible  for  them  to  justify,  if  they  were  to  Mayor,  &o., 

hold  the  land  on  a  precarious  and  uncertain  tenure :  abo  by  the  fact  . .    ^^ 

\      .  '  -^  Melboubkb 

that  to  the  Corporation  is  given  a  power  to  demise  the  lands,  without  v. 

any  restriction  as  to  extent  of  area  or  limitation  as  to  duration  of  lease.  Qubeh. 

Such  a  power  is  wholly  inconsistent  with  the  idea  of  tenancy  at  will  or 
on  sufferance. 

Moreover,  here  the  power  is  accompanied  by  an  unequivocal  stipula- 
tion that  all  rents  derived  from  any  such  letting  should  not  be  absorbed 
in  the  general  revenues  of  the  Corporation,  but  should  be  laid  out  on 
the  grounds—  that  is,  applied  to  the  specific  object  of  making  them 
each  year  more  suitable  for  the  public  purpose  to  which  they  had  been 
ostensibly  and  avowedly  dedicated.  This  is  further  exemplified  by  the 
restriction  of  great  significance  prohibiting  the  passage  of  wheeled 
vehicles  through  the  grounds,  and  is  fortified  by  the  extrinsic  fact  that 
the  Government  itself  spent  in  enclosing  these  lands  £800  voted  out 
of  the  public  purse,  thereby  taking  them  out  of  the  category  of 
ordinary  waste  lands,  and  also  paid  to  the  Petitioners,  afber  they  were 
let  into  possession,  two  sums  of  £500  and  £200,  derived  from  the 
same  source,  to  be  expended  by  the  corporation  on  the  grounds.  All 
these  proceedings  are  in  harmony  with  the  original  act  of  the  Govern- 
ment when  the  land  was  "  excepted  from  sale,"  followed  by  preparing 
maps  and  plans,  and  by  what  is  aptly  termed  by  their  lordships  the 
judges  of  the  Judicial  Committee  of  the  Privy  Council  "express 
declaration"  and  "  unambiguous  conduct"  throughout  the  course  of  a 
long  series  of  years. 

We  do  not  consider  it  necessary  to  call  in  aid  the  equitable  doctrine 
so  dearly  expounded  by  Lord  Cottenham  in  Hammersley  v,  De  Biel  (x) 
based  on  a  series  of  decisions  enumerated  therein  adopted  in  the  case  of 
Latour  v.  The  AMomey-  General  (y),  and  the  cases  to  the  like  effect  cited 
at  the  bar,  for  being  of  opinion  vnth  the  Defendant  that  the  relief 
sought  in  the  case  must  have  its  foundation  in  a  contract  capable  of 
being  enforced  under  the  "  Crown  Remedies  Act,''  nothing  short  of 
evidence  of  an  express  contract  will  suffice.  What  the  effect  of  this 
correspondence  was,  and  how  this  dealing  with  the  land  was  regarded 
by  successive  G-ovemments,  becomes  now  the  subject  of  inquiry. 

(x)    12  CL  &  Kn.,  45.  (y)    llJur.  N.  S.,  7. 
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1871.  In  the  year  1862  a  Land  Act  was  passed;  the  mode  of  prooednie 

Mayor,  &c.,  originally  in  use  was  altered.     Section  5  gave  authority  to  the  Gotwdot 
in   Council  to  reserve  from  sale  "temporarily"  or  "permanently" 
p.  Crown  lands,  for  among  other  purposes  gardens  or  parks  for  tbe 

The  qubxk.  ii^creation,  convenience,  and  amusement  of  the  people,  and  proTirion 
was  made,  sec.  6,  for  such  reservation  of  lands  affected  hy  two  different 
kinds  of  engagements.  First,  for  those  which  had  been  promised  and 
set  apart  for  gardens,  <&c.,  if  possession  of  them  had  been  given,  or 
trustees  appointed — either  of  which,  possession  or  such  appointment,  it 
would  seem,  is  deemed  equivalent  to  a  written  promise.  Secondly, 
those  respecting  which  a  written  promise  to  reserve  them  had  been 
given  by  the  Government,  although  not  set  apart,  and  although  the 
written  promise  had  not  been  accompanied  by  possession.  The  daun 
being  established  to  the  satisfaction  of  the  Board  of  Land  and  Works, 
and  the  fulfilment  thereof  claimed,  Ac,  the  Governor  may — that  is, 
was  empowered  to— convey  the  land  to  trustees  for  the  purpose 
intended. 

Such  being  the  state  of  the  law,  the  Corporation,  as  stated  in  the 
petition,  duly  claimed  the  fulfilment  of  the  promise  of  the  land  knoim 
as  Carlton  Gardens,  and  such  promise  was  established  to  the  satisfac- 
tion of  the  board.  This  somewhat  vague  statement,  involving  a  con- 
clusion deduced  from  the  previous  averments  in  the  petition,  is  certainly 
capable  of  being  understood  as  a  promise,  if  not  of  a  grant,  of  a  per- 
manent reservation  of  the  lands.  It  is  admitted  by  the  answer.  It  is 
also  admitted  that  the  promise  was  established  to  the  satisfaction  of 
the  Board  of  Land  and  Works,  and  it  is  further  admitted  that  on 
the  1st  of  February,  1864,  a  proclamation  as  follows  was  published 
in  the  Government  Gazette  [His  Honor  read  the  proclamation.] 
Amongst  the  lands  described  in  this  notice  is  the  land  known  as 
Carlton  Gardens,  No  allusion  is  made  in  this  description  to  any 
road  traversing  these  grounds.  The  four  notices  to  the  public  to 
come  in  and  oppose  the  claims  of  the  Corporation  to  be  preferred 
before  the  board,  which  by  the  Land  Act  should  have  been  published 
in  the  Government  Gazette,  were  not  published  Consequently,  in  the 
absence  of  such  publication,  the  court  held  by  the  board  was  not 
properly  constituted  to  determine  on  the  claim.  Those  interested  in 
resisting  it  had  no  opportunity  of  being  heard.  The  investigation  was 
ex  parte  as  far  as  such  third  persons  were  concerned,  and  the  judgment 
of  the  board  was  not  capable  of  being  enforced  under  the  Act.  Not- 
withstanding its  imperfection  in  that  respect,  it  is  open  to  the  Court  to 
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accept  that  decision  as  cogent  eyidence  to  prove  that  the  board  called        i®^^- 

on  to  determine  as  between  the  corporation  and  the  Crown  was  satisfied  Mayos,  &o., 

that  a  trust  bad  been  created  respecting  these  lands;  and  that  although  v„,™«jfj. 

no  trustees  had  been  appointed  "  nominatim"  as  provided  under  the  v. 

first  dass,  the  other  alternative  case  provided  for  had  been  established,     ^'  viubbk. 

and  that  the  land  originally  "  excepted  from  sale"  had  been  "  promised 

and  set  apart  for  the  purposes  of  recreation ;"  that  "  possession  had 

been  given,"  in  fulfilment  of  a  "valid  promise"  made  by  the  Qovem- 

ment  to  the  Corporation,  supported  by  a  "  valuable  consideration,"  that 

the  agreement  had  been  performed  by  the  Corporation ;  and  that  con- 

Bequently  the  conditions  which  entitled  the  Corporation  to  a  grant  from 

the  Crown,  or  to  a  permanent  reservation  of  the  lands  of  which  they 

were  to  be  the  conservators,  had  been  fulfilled.  ^  It  appears  to  us, 

therefore,  that  while  neither  the  determination  of  the  board  nor  the 

conduct  of  the  Government  can  be  treated  as  actually  creating  an 

estoppel,  it  is  inequitable  to  view  these  acts  in  any  other  light  than  as 

a  strong  corroboration  of  the  true  construction  put  by  the  Corporation 

on  the  nature  and  effect  of  their  rights  in  the  year  1855,  as  well  as  a 

most  damaging  admission  of  the  extent  to  which  those  rights  were 

acknowledged  by  the  Crown  at,  and  after  that  time,  further  recognised 

when  adjudicated  on  by  the  board  in  1864,  as  it  were  adversely  against 

the  Crown,  and  as  to  how  that  decision  was  acquiesced  in  and  adopted 

and  promulgated,  as  shown  by  the  notice  published. 

Owing  to  an  administrative  official  error  on  the  part  of  the  servants 
of  the  Crown,  the  proclamation  last-mentioned  had  no  reference  to  the 
subject  for  which  a  proclamation  was  required  in  order  to  give  the 
Board  of  Land  and  Works  jurisdiction.  Serviceable  as  that  might 
have  been  for  another  purpose,  a  second  departmental  omission  occurred, 
and  it  was  not  followed  up  as  it  should  have  been.  It  is  not  agreeable 
to  notions  of  equity  that  any  suitor  should  be  allowed  to  avoid  his 
obligation  through  a  dereliction  of  duty  on  the  part  of  his  agent  or 
senrant.  Nevertheless,  statutable  rights  can  be  enforced  only  upon 
proof  of  adherence  to  or  fulfilment  of  the  requirements  of  the  statute 
which  creates  them.  We  give  to  this  sequence  of  events  no  undue 
weight — ^no  force  beyond  what  it  exacts  as  evidence. 

In  the  year  1869,  another  change  in  the  law  regulating  the  sale  and 
nttDagement  of  Crown  land  was  effected,  and  in  the  month  of  March, 
1870,  a  notice,  styled  a  proclamation,  was  published  in  the  Oovemmeni 
Gazette  in  the  following  words  [His  Honor  read  the  notice  of  20th 
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1871.  March,  1870,  before  set  out.]     This  so-called  proclamation  makes  do 

Mayor,  Ac,  allusion  to  any  of  the  former  proceedings,  to  the  rights  of  the  Cor- 

Mk  ^ourne  P^^*^^^»  ^  ^^®  promises  or  to  the  admissions  by  the  Grown,  nor  does 

0.  it  appear  that  any  notification  was  given  to  any  person  before  it  wu 

The  learned  Judge  before  whom  the  cause  came  on  in  the  fint 
instance,  satisfied,  as  we  are,  that  a  contract  was  proved,  has  deemed  it 
unnecessary  to  offer  any  opinion  on  the  objection  taken  to  the  form  of 
this  so-called  proclamation.  Much  might  have  been  urged,  indeed, 
in  support  of  the  proposition  that  the  "  Land  Act  1869,"  should  not 
be  suffered  to  operate  retrospectively  to  destroy  existing,  or  even  in- 
choate rights.  In. order  to  place  such  rights  beyond  the  possibility  of 
danger,  or  even  risk,  they  were  expressly  saved  by  5  A  6  Vic.,  cap. 
xxxvi,  sec.  20,  and  preserved  to  be  enforced  within  a  limited  time  Iry 
No.  142,  sec.  8.  Eeservations  of  land  under  the  "  Land  Act  1869," 
temporary  or  permanent,  are  declared  to  be  of  the  same  force  and  effect 
to  all  intents  and  purposes  as  if  the  thereby  repealed  Acts  were  still  in 
force ;  and  inchoate  rights  are  protected  by  principles  as  inviolable  as 
Acts  of  Parliament :  Hitchcock  v.  Way  {z).  The  maxim,  "  JViwa  «>»- 
gtitutio  Juturis  formam  imponere  debet,  non  preteritis,**  supported  as  it  is 
by  reason  and  a  long  train  of  authorities,  appears  to  us  to  bear  veiy 
forcibly  upon  this  portion  of  the  case.  That  a  valid  subsisting  contract, 
binding  on  the  Crown,  and  capable  of  being  enforced  in  equity  against 
the  Crown,  should  be  abrogated,  ought  not  to  be  allowed  unless  the 
intention  of  the  Legislature  be  expressed  in  clear,  plain,  and  unambi- 
guous language  in  an  Act  of  Parliament.  "  Modern  legislation  has 
almost  totally  removed  that  blemish."     Midland  BaUway  Company  v. 

But  it  appears  to  us  that,  irrespective  of  that  reasoning,  the  argu- 
ments addressed  to  the  technical  insufficiency  of  the  proclamation  have 
not  been  answered.  It  professes  to  be  made  in  pursuance  of  the  38th 
section  of  the  Land  Act,  issued  "  by  the  Q-ovemor  with  the  advice  of 
the  Executive  Council."  The  interpretation  clause  of  the  "  Land  Act 
1869,"  gives  a  definition  of  the  word  "  Gbvemor."  It  shall  mean 
"  the  person  administering  the  Government  acting  by  and  with  the 
advice  of  the  Executive  Council."  The  38th  section  says  the  Governor 
may,  <&c.,  proclaim  as  a  road,  &c.  Now,  this  proclamation  is  not  signed 
by  the  Governor,  nor  by  any  person  by  his  command.    It  is  signed  by 

(«)    6A&£.,943.  (a)    10  C.  B.  N.  S.,  79. 
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the  CommisBioner  of  Crown  Lands  and  Survey.     It  is  dated  as  if       1®71. 
emanating  from  the  Lands  and  Survey  office,  and  not  from  the  Exeeu-  Mayor,  Ac, 
tive  Council  Chamber.     It  does  not  appear  to  have  issued  under  the 
seal  of  the  colony,  a  formality  required  by  5  &  6  Vic,  cap.  xxxvi,  sec.  ». 

23,  not  dispensed  with  by  any  succeeding  Land  Act.  The  delegation  of  ^*  ^Jubbi'. 
Boyal  authority  by  proclamation  is  attended  by  solemnities  indispensa- 
ble to  give  it  vitality.  Lord  Coke  says,  12  Hep.,  p.  75  :  "  It  is  a  grand 
prerogative  of  the  King  to  make  proclamation,  for  no  subject  can  make 
it  without  authority  from  the  King  or  lawful  custom  (*  or  by  Act  of 
Parliament*  may  now  be  added)  upon  pain  of  fine  and  imprisonment.'  " 
The  necessity  for  literal  adherence,  not  merely  to  the  form,  but  to  the 
order  in  which  a  proclamation  should  be  made,  and  the  efifect  of  irregu- 
larity in  either,  is  made  abundantly  manifest  in  Sail  v.  Campbell  (ft), 
acknowledged  in  Jephson  v.  Ricra  (c),  Attorney- General  v.  Stewart  (d). 
In  re  the  Island  oj  Cape  Breton  (e),  In  re  the  States  oj^  Jersey  (f).  In 
none  of  the  essential  particulars  required  does  this  paper  resemble  a 
proclamation.  As  a  notice  it  is  superfluous  and  useless,  not  being 
required  by  the  Land  Act ;  and  it  is  inoperative  to  effect  any  object  in 
the  contemplation  of  the  Legislature. 

It  is  not  without  some  reluctance  that  we  entertain  in  a  c&ae  of  such 
magnitude  an  objection  of  this  purely  technical  character,  but  as  the 
Crown  has  pressed  rigorously,  to 'the  prejudice  of  the  Petitioners, 
objections  of  a  similar  nature  to  which  we  were  compelled  to  give  effect, 
namely, — the  absence  of  a  regular  proclamation,  and  of  a  declaration 
which  should  have  followed  that  which  was  promulgated,  to  prepare  and 
publish  each  of  which  fell  within  the  province  and  was  the  duty  of  its 
officers ;  the  Petitioners  may  reasonably  insist  and  claim  that  equal 
weight  be  given  to  the  objections  raised  by  them. 

After  a  careful  consideration  of  the  whole  case  we  have  arrived  at  the 
conclusion  that  the  Petitioners  are  entitled  to  the  relief  prayed  for. 
We  leave  unaltered  the  form  of  the  decree  already  pronounced,  and  we 
are  of  opinion  that  right  should  be  done  in  either  of  the  modes  thereby 
suggested  as  may  be  deemed  to  comport  best  with  the  dignity  and  sense 
of  justice  of  the  Crown. 

Appeal  dismissed. 

Solicitors :  F.  J.  S.  Stephen,  City  Solicitor — Gwmer,  Crown  Solicitor. 

(4)   1  Cowp.,  204.  (e)     5  Moo.  P.  C,  259. 

(c)    3  Knapp.,  152.  (/)  9  16.,  185. 

(i)   2Mer.,  158. 
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1871.  THE  ST.  GEORGE  AND   BAND   OF  HOPE  UNITED 

^K^iT^sXso.  COMPANY  EEGISTEEED   v.  THE  BAND   OF    HOPE   AND 
September  ALBION   CONSOLS  EEGISTEEED. 

20,  21,  22. 

Chid  mining — Frontage  claim — Block  claim — Residence  area — Public  etred— 

Practice — Exhibit. 

A  frontage  claim  subsists  over  its  entire  surface  until  narrowed  under  the  by-- 
laws. The  daimholder  is  entitled  not  only  to  the  gold  upon  the  lead  in  respect 
of  which  the  claim  ii  registered,  but  to  all  gold  within  the  claim  until  so  narrowed; 
and  when  narrowed,  to  all  gold  at  whatever  depth,  within  it  as  narrowed. 

The  holder  of  a  frontage  claim  may  exclude  from  every  portion  of  its  srea, 
persons  who  subsequently  take  up  a  block  claim  thereon. 

The  holder  of  a  residence  area  cannot  lawfully  mine  on  the  area  himself,  or 
confer  any  title  on  another  to  mine. 

A  person  taking  up  a  mining  claim  over  a  residence  area,  acquires  no  title  to 
such  claim,  either  as  against  the  residence  area  holder  or  anyone  else. 


SembUt  that  a  party  who  has  not  himself  obtained  from  the  proper  authorities 
permission  to  mine  under  a  public  street,  cannot  in  a  trespass  suit  rely  upon  the 
fiict  that  the  opposite  party  has  not  obtained  such  authority. 


An  exhibit  put  in  by  the  Plaintiff  for  one  purpose,  may  be  used  by  the  Defen- 
dant for  all  purposes. 


I 


NJUNCTION  bill  to  restrain  an  alleged  mining  encroachment. 
The  facts  weve  very  much  the  same  as  those  reported  in  the  convene 
case  of  The  Band  of  Hope^  Sfc,  Company  v.  The  St.  George^  Sfc.^  Com- 
pony  {g). 


The  bill  alleged  the  taking  up  by  different  persons  in  1869  and  1870 
of  four  block  claims,  numbered  442,  446,  451,  and  477 ;  the  acquisition 
of  these  claims  by  the  Plaintiff  company,  their  amalgamation  with  the 
other  claims  of  the  Plaintiff  company,  and  their  subsequent  continuous 
working  by  the  Plaintiff  company  in  connection  with  its  other  claime ; 
and  that  the  Defendant  company,  possessed  of  adjoining  claims,  had 
encroached  from  these,  into  the  Plaintiff's  four  claims. 


The  bill  then  set  up  by  way  of  pretence,  that  the  Defendants  claimed 
to  be  entitled  to  mine  in  the  four  claims  of  the  Plaintiffs,  by  virtue  of 
an  agreement  of  the  15th  September,  1808  (set  out  in  ext^Mo,  Ante, 

(y)    Ante,  Vol.  I.,  Eq.,  183. 
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Vol.  I.,  p.  183),  the  four  claims  being  north  of  the  line  6,  6,  mentioned       ^^^l* 
in  that  agreement ;  and  met  such  pretence  by  alleging — (1)  That  upon   St.  Georgb 
the  true  construction  of  that  agreement,  the  line  5,  6,  although  drawn  ,.      ^^^ 
on  the  plan  annexed  to  the  agreement  considerably  to  the  eastward  of      Umted 
any  of  the  then  claims  of  either  company,  was  intended  only  as  a       omj^ant 
boundary  between  the  companies  so  far  as  either  of  them  had  then  Band  op  Hop* 
existing  claims  adjoining  such  line ;   or  (2)  That  if  it  did  not  admit  of     conbols. 
such  construction,  then   the  line  5,   6,  was  drawn  on  the  plan  by 
mistake. 

In  support  of  the  case  of  mistake,  the  bill  alleged  that  at  the  time  of 
entering  into  the  agreement  of  September,  1868,  suits  were  pending 
between  the  companies,  parties  to  that  agreement,  as  to  the  respective 
boundariefl  of  their  adjoining  claims  ;  and  for  agreeing  upon  a  boundary 
line  between  the  companies  as  to  their  respective  adjoining  claims,  but 
no  further  or  otherwise,  and  for  putting  an  end  to  the  litigation  then 
pending  between  the  companies,  certain  persona  were  appointed  by  the 
different  companies  to  meet  and  confer  together,  and  arrange  the  terms 
of  a  mutual  compromise ;  that  such  persons  met,  and  agreed  upon  terms 
of  compromise,  which  were  reduced  into  writing  in  a  preliminary  agree- 
ment subsequently  ratified  by  the  respective  companies,  and  which 
terms  were  inter  alia  that  a  new  company  should  be  formed,  and  a 
certain  line  known  as  the  decree  line  be  drawn  north-west  until  it 
intersected  an  east  and  west  line  drawn  from  the  northern  boundary  of 
claim  No.  115,  and  aU  the  lands  and  claims  of  either  company  to  the 
Bust  of  the  line  so  drawn,  and  to  the  south  and  east  of  the  said  northern 
line,  should  be  transferred  to  such  new  company ;  that  the  agreement 
of  the  15th  September,  1868,  was  prepared  by  the  solicitors  of  the 
different  companies  to  carry  the  terms  of  compromise  into  effect,  and 
was  executed  by  all  parties  in  the  belief  that  it  was  strictly  in  accord- 
ance with  the  preliminary  agreement ;  and  if  it  varied  from  it,  was 
executed  by  all  parties  under  a  mistake. 

The  bill  further  alleged,  by  way  of  pretence,  that  the  Defendant 
company  claimed  to  be  entitled  to  the  loctis  in  quo  under  an  alleged 
frontage  claim  on  the  G-olden  Point  Lead,  but  averred  that  at  the  date 
of  the  agreement  of  September,  1858,  that  lead  was  fully  defined  to  a 
point  south  of  the  line  5,  6;  and  the  Defendant  company  had  prior  to 
the  agreement  taken  up  divers  block  claims  between  the  course  of  such 
lead,  and  the  locus  in  quo;  and  that  the  gold  in  question  in  this  suit  was 
distinct  from,  and  124  feet  above  the  level  of,  the  Golden  Point  Lead. 
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1871.  The  bill  then  set  out  the  Articles  of  Association  of  the  Plaintiff 

St.  Gbobor   company,  which  were  executed  by  the  Defendant  company  as  a  partj 

AKD         thereto,  whereby  it  was  provided  inter  alia  that  it  should  be  lawfiil  for 

BAin>OFUOFE  '  •'  ^ 

United      the  directors  of  the  Plaintiff  company  to  take  possession  of,  purchase 

Company     ^^  procure  any  land  or  claims  of  any  description,  and  alleged  that  tlie 

Band  OF  Hops  claims  442,  446,  451  and  477  were  acquired  by  the  Plaintiff  company 

CoNsoia.     ^^  pursuance  of  such  power,  and  with  the  knowledge  and  acquiescence 

of  the  Defendants.     The  bill  prayed  an  injunction  and  account,  and,  if 

necessary,  rectification  of  the  agreement  of  15th  September,  by  the  line 

5,  6,  being  limited  eastward  to  the  north-east  comer  of  block  claim 

No.  115. 

The  answer  alleged  that  the  claims  442,  446,  461  and  477  were 
taken  up  by  the  direction  and  on  behalf  of  the  Plaintiff  company,  but 
without  the  previous  knowledge  and  acquiescence  of  the  Defendant 
company;  but  admitted  that  the  Defendant  company  was,  soon  after 
claims  442,  446  and  451  were  registered,  aware  that  such  claims,  but 
not  477,  were  acquired  by  the  Plaintiff  company.  The  answer  raiaed 
a  question  as  to  an  alleged  inconsistency  between  the  registered 
plan  and  the  written  description  of  claim  477,  and  admitted  that  if  the 
written  description  was  correct,  the  Defendants  had  crossed  the  boun- 
dary of  477,  but  denied  that  they  had  entered  any  of  the  other  blocks. 
The  answer  also,  in  addition  to  the  cases  brought  forward  by  the  bill 
by  way  of  pretence,  raised  the  following  defences  to  the  suit : — That 
the  locus  in  quo  of  the  alleged  trespass  was  partly  under  divers  resi- 
dence areas  specified,  and  partly  under  a  public  street,  such  residence 
areas  and  street  being  in  existence  prior  to  the  alleged  taking  up  of  the 
Plaintiff's  block  claims,  and  that  such  claims  could  not  lawfully  include 
either  the  residence  areas  or  the  public  street.  The  possession  of  the 
frontage  claim  was  pleaded  by  the  Defendants  only  as  to  block  claim 
477,  and  not  as  to  any  of  the  other  of  the  Plaintiff's  claims.  But 
the  answer  submitted  that  as  to  claims  442,  446  and  451  the  suit  was 
premature,  the  Defendants  not  having  entered  upon  any  of  those 
claims.  The  answer  also  submitted  that  the  St.  G-eorge  United  Gk)ld 
Mining  Company  and  the  United  Extended  Band  of  Hope  Company, 
being  the  other  parties  to  the  agreement  of  the  15th  September,  were 
necessary  parties  to  the  suit,  so  far  as  it  sought  rectification  of  that 
agreement  on  the  ground  of  mistake. 

At  the  taking  of  evidence  several  plans  were  produced  to  shew  that 
the  alleged  trespass  was  within  the  boundaries  of  claim  477,  and  His 
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Honor  in  his  judgment  considered  this  proved.     It  was  also  proved  by        1871. 
the  Plaintiffs  that  clarms  441  and  477  were  taken  up  by  direction  of  the   st.  George 
Plaintiff  company,  and  the  others  acquired  by  purchase  by  the  Plain-         ^^^ 
tiffs  from  the  persons  who  took  them  up.     It  appeared  that  upon  the      United 
Plaintiff  and  Defendant  companies  breaking  into  each  others  workings       ompany 
under  ground,  a  dispute  occurred  as  to  whether  in  fact  the  boundary  Band  of  Hope 

A.ND  Albion 

line  of  477  had  been  crossed  by  the  Defendants,  and  subsequently  the  Consols. 
mining  managers  of  each  company  met  under  ground,  and  after  a  sur- 
vey by  a  mining  surveyor,  a  rope  was  put  up  defining  the  line  of  the 
boundary  between  477  and  the  Defendant's  block  claim  adjoining,  and 
that  this  line  was  respected  by  the  workmen  of  each  company ;  but 
subsequently  the  Plaintiff  company  discovered  other  old  workings  by 
the  Defendant  company  across  the  boundary  line.  The  Defendant's 
mining  manager  stated  in  evidence  that  he  had  worked  to  what  he 
recognised  as  the  boundary  of  477  and  then  stopped  working  by  order 
of  the  Defendant  company's  statutory  manager,  because  he  thought  he 
had  reached  the  boundary.  To  endeavour  to  prove  knowledge  by  the 
Defendant  company,  of  the  taking  up  or  acquisition  of  the  block  claims 
in  question  by  the  Plaintiff  company,  it  was  shewn  that  three  of  the 
directors  of  the  Plaintiff  company  at  that  time  were  also  directors  of 
the  Defendant  company,  and  that  they  were  cognisant  of  the  taking  up 
of  claim  477,  and  the  Plaintiff  company's  works  in  it. 

The  original  preliminary  agreement  referred  to  in  the  biU  as  contain- 
ing the  terms  of  compromise  was  lost.  The  answer  admitted  the  appoint- 
ment of  certain  persons  to  arrange  a  compromise,  and  that  the  terms 
of  the  compromise  were  reduced  into  writing  and  signed  by  the  persons 
acting  for  the  respective  companies ;  but  as  to  the  contents  of  such 
writing  referred  to  the  document  when  produced.  The  Plaintiffs 
endeavoured  to  prove  its  loss,  and  tendered  an  attested  copy  in  evidence, 
which  was,  however,  rejected,  on  the  ground  that  the  loss  of  the  original 
was  not  sufficiently  proved. 

For  the  defence  very  voluminous  evidence  was  given  to  shew  the 
original  taking  up  and  registration  of  the  frontage  claim  on  the  G-olden 
Point  Lead,  and  the  devolution  of  title  to  it,  from  the  original  holders  to 
the  present  Defendant  company.  Evidence  was  also  given  of  the 
registration  and  occupation  of  divers  residence-areas  covering  portions 
of  the  Plaintiff^s  block  claims,  particularly  of  one  held  by  Robert 
Babron,  and  taken  up  in  1866,  which  covered  the  site  of  the  alleged 
trespass.     Dabron  and  other  holders  of  residenco-areas  had  given  a 

V.  B.      TOL.  II. — ^EQ.  P 
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1871.        written  permission  to  the  Defendant  company  to  mine  undeT  tbeir 
St.  Oeobgb   residence-areas,  and  had  also  signed  a  consent  to  the  Plaintiff  company 

AND         obtaining:  from  the  Corporation  of  Ballarat  permission  to  undemiDe 
Band  OP  Hope  or  i 

United      the  public  street  crossing  the  Plaintiff's  block  claim.     Neither  Plain- 
CoMPANY     ^^  j^^j.  Defgn^iant  companies  had,  however,  in  fact,  obtained  such  pe^ 
Band  OP  Hope  mission.     Conflicting  evidence  was  given  as  to  whether  the  gold  in  the 
Consols,     ^ocus  in  quo  was,  or  not,  a  part  of  the  Golden  Point  Lead. 

An  interlocutory  injunction  had  been  granted  before  answer  to 
restrain  the  Defendants  from  encroaching  on  block  477,  the  Plaintiffa 
being  restrained  by  cross- injunction  from  encroaching  on  the  Defendants' 
claim  north  of  477.     The  suit  now  came  on  for  hearing. 

Mr.  J.  W.  Stephen,  Mr.  Fellows  and  Mr.  Jf^ehb  for  the  Plaintiffs.— 
The  Plaintiffs  claim  to  be  entitled  to  the  locus  in  quo  by  virtue  of  their 
four  block  claims,  which  have  been  amalgamated  with,  and  are  being 
worked  together  with,  their  other  claims.  The  Defendants  claim  a 
'  paramount  title  under  their  alleged  frontage  claim  upon  the  Golden 
Point  Lead ;  and  also  contend  that  the  Plaintiffs  are  prohibited  by  the 
agreement  of  15th  September.  1868,  from  mining  to  the  north  of  the 
line  6,  6,  on  the  plan  annexed  to  that  agreement. 

The  Defendants'  title  under  their  alleged  frontage  claim  is  invalid  and 
cannot  be  relied  on  by  them.  The  Ballarat  bye-laws  relating  to  taking  up 
claims  in  force  when  that  frontage  claim  was  pegged  out  in  September, 
1859,  were  those  numbered  III.  (/*),  VIII.  (j),  and  X.  (k).  The  proper 
mode  of  taking  up  a  claim  then  was  that  the  mining  surveyor  should  set 
out  the  claim  before  it  could  be  selected.  The  Defendants,  in  pegging 
out,  chose  a  datum  peg  for  themselves,  whereas  in  accordance  with  the 
bye-laws  then  in  force,  there  could  only  be  one  datum  peg  for  a  lead,  and 
according  to  the  evidence  the  real  datum  peg  was  a  mile  further  to  the 
eastward  than  the  datum  peg  selected  by  the  Defendants.  According 
to  the  bye-laws  then  in  force,  a  claim  could  only  be  taken  up  for  a 
maximum  width  of  200  feet  on  either  side  of  the  lead.  But  the  loeus  in 
quo  here  is  considerably  more  than  that  distance  from  the  lead,  and 
therefore  cannot  be  included  within  the  frontage  claim.  If  the  Defen- 
dants ever  properly  took  up,  and  acquired  a  title  to,  their  frontage 
claim,  they  have  subsequently  abandoned  that  claim  by  taking  up  block 
claims  upon  it.     It  has  been  decided  in  Band  of  Sope  v,  Tennant  (/)i 

(A)    €hvemmentOazette\&^%,^.l\21.  {k)    Government Qazette,lB&9,^.l^'^' 

(j)    lb,,  1859,  p.  778.  (0    8  W.  W.  &  a*B.,  M.,  41. 
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and  Oreai  North  West  Oompany  v.  Steers  {m) ,  that  taking  up  a  block  claiin        ^^71. 

oyer  a  frontage  claim  is  a  renunciation  of  the  frontage  title  to  the  extent   st.  Geokoe 

of  the  block  claim.     In  this  case  it  is  shewn  that  the  Defendants  took  up  „     ^^'^„ 

^  Band  OP  Hope 

a  chain  of  block  claims  along  the  line  of  the  lead  and  between  it  and      United 
the  Plaintiffs*  block  claims,  and  by  so  doing  they  cut  off  the  remainder       ^^^^^ 
of  their  frontage  claim  altogether  &om  the  lead;  and  this  amounts  to  an  Band  op  Hope 

AND  ATiBTON 

abandonment  of  that  portion  of  their  frontage  claim,  now  occupied  by  consols. 
the  Plaintiffs'  block  claims  in  question.  It  is  proved,  moreover,  that 
the  gold  now  being  worked  in  the  Plaintiffs'  block  claims,  is  not  the 
Golden  Point  Lead,  but  different  altogether  from  it.  It  cannot,  there- 
fore, be  claimed  by  the  Defendants  under  their  frontage  title.  The 
Plaintiffs  are  in  possession  of  the  locus  in  quo,  and  have  at  all  events  a 
prima  fade  title,  and  are  entitled  to  maintain  their  possession  undis- 
turbed untn  the  Defendants  shew  a  better  title.  The  Defendants'  title, 
therefore,  becomes  very  material,  and  for  the  above  reason  it  appears 
that  they  have  no  valid  title  to  their  alleged  frontage  claim,  or,  at  all 
events,  none  to  that  portion  of  it  now  covered  by  the  Plaintiffs'  block 
claims. 

As  to  the  defence  set  up  that  the  ground  is  occupied  by  residence- 
areas  and  roads,  it  is  not  competent  to  the  Defendants  to  set  up  a 
j(w  tertii.  But  if  they  can  do  so,  the  residence-area  holders  have  only  a 
license  to  occupy  the  surface,  and  that  does  not  prevent  the  ground 
being  occupied  for  mining  beneath  the  surface.  Under  the  old  "  Gold' 
fields  Actf'^  No.  32,  holders  of  miners'  rights  were  allowed  to  occupy 
parcels  of  ground  for  mining  and  residence  combined,  but  not  sepa- 
rately. Under  the  ^^  Mining  Statute  1865,"  provision  is  made  for 
granting  separate  interests,  and  licenses  may  be  held  for  either  pur- 
pose separately.  Sec.  6  of  No.  291  specifies  the  purposes  for  which  a 
residence  licence  may  be  granted,  which  aU  relate  to  the  surface.  The 
holder  of  a  residence-area  has  no  more  right  to  prevent  mining  under- 
neath, than  the  holder  of  a  depasturing  license  would  have.  The  rights 
of  either  class  are  only  against  trespassers  upon  the  right  to  the  enjoy- 
ment of  the  surface. 

Nor  is  the  Plaintiffs'  title  bad  because  the  block  claims  were  taken 
up  over  roads.  These  roads  are  not  shewn  to  have  been  excepted  from 
mining  under  sec.  15  of  No.  291,  and  therefore  they  may  properly  form 
a  part  of  the  Plaintiffs'  claim,  although  under  sec.  6,  they  cannot 
be  mined  under  without  the  permission  of  the  local  body  having 

(w)   4  W.  W.  &  A'B.,  M.,  ai. 
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1871.       cliarge  of  them.     But  such  body  is  bound  to  entertain  an  application 

St.  George   from  the  holders  of  the  claim  for  such  permission,  and  to  grant  it  if 

B     ^^^H       *^®  mining  would  not  injure  the  roads  or  the  adjoining  property: 

United      Meg.  v.  Mayor  of  Sehastopol  (n).     The  road  is  part  of  the  claim,  with  a 

oaiPi.NT     restriction  as  to  mining  without  leave.  All  that  is  to  be  protected  is  the 

Band  OF  Hope  right  of  passage  over  it.     Again,  there  is  no  evidence  of  the  existence 

Consols       ^^  ^^1  legally  constituted  road  upon  the  Plaintiffs*  claim,  no  evidence  of 

any  proclaimed  road,  nor  any  proof  of  user ;  nor  is  there  any  pretence 

that  the  spot  encroached  upon  is  under  a  road. 

The  Plaintiffs*  four  claims  having  been  amalgamated,  a  trespass  upon 
one  is  a  trespass  upon  the  whole,  and  the  Plaintiffs  have  a  right  to  an 
injunction  with  reference  to  all ;  moreover,  parts  of  all  four  are  within 
a  small  compass,  and  near  to  the  point  of  encroachment. 

As  to  the  defence  set  up  of  the  agreement  line,  that  is  not  available 
to  the  Defendants  unless  they  can  shew  a  title  for  the  agreement  line 
,  to  operate  upon;   and  it  was    so  decided  by  the  full  Court  in  the 
previous  case  between  the  same  parties  (o). 

Mr.  Bunny  and  Mr.  Holroyd  for  the  Defendants  — No  case  has  been 
made  out  for  the  interference  of  the  Court,  as  no  irreparable  injury  is 
shown.  A  small  quantity  of  gold  only  has  been  taken,  and  the  Plain- 
tiffs' remedy  as  to  that  sounds  in  damages  only.  This  is  really  a  suit 
for  trespass  on  block  claim  No.  477.  That  is  the  only  block  upon 
which  any  working  by  the  Defendants  is  proved,  and  the  only  one  a« 
to  which  the  Defendants  think  it  necessary  to  go  into  any  defence. 
The  amalgamation  does  not  make  the  four  claims  one  for  all  purposes, 
but  only  for  the  purpose  of  allowing  the  work  done  by  a  sufficient 
number  on  one  claim  to  preserve  the  right  to  hold  all ;  otherwise  a 
trespass  upon  one,  might  be  converted  into  a  trespass  upon  a  number  of 
detached,  and  widely  separate,  claims. 

The  only  title  alleged  by  the  Plaintiffs  is  possession.  But  it  appears 
the  Defendants  were  first  in  possession  under  their  frontage  title,  and 
the  Plaintiffs  are  trespassers  upon  them.  Bare  possession  sufficient  to 
maintain  an  ejectment  at  law,  is  not  sufficient  in  equity. 

The  Plaintiffs  have  taken  up  these  block  claims  north  of  the  com- 
promise line  agreed  upon  in   September,  1868,  in  violation  of  that 

(«)    Infra,  Law,  103.  (o)    Anle,  Vol.  I.,  Eq.,  183. 
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agreement,  and  without  tlie  knowledge  of  the  Defendants,  until  shortly        1871. 
before  these  proceedings.     There  is  no  proof  that  the  claim  477  was    St.  Geobge 
taken  up  regularly  in  compliance  with  the  bye-laws ;  the  registration  ^     ^^ 
put  in  evidence  only  refers  to  the  plan,  and  that  is  admittedly  errq-      United 
neouB,  and  is  calculated  to  mislead  by  misplacing  the  street.     If  any       ompauy 
encroachment  hafl  in  consequence  resulted  the  Plaintiffs  cannot  com-  BandopHopb 
plain,  and  even  if  they  gain  ibis  suit  should  pay  the  Defendants'  costs.      Consols. 

The  Plaintiffs  could  not  take  up  their  block  claim  under  the  "  Mining 
Statute  1865"  over  land  already  occupied,  or  exempted  from  mining.  The 
whole  claim,  except  three  small  corners,  was  previously  occupied  by 
residence  areas  and  streets.  It  could  not  be  taken  up  over  streets  as 
they  were  applied  to  a  public  purpose,  and  therefore  exempted  under 
section  13  of  No.  291 :  United  Sir  William  Don  Gampany  v.  Koh-i-noor 
Oompant/  (p).  The  ground  having  also  been  previously  occupied  as 
residence  areas,  no  block  claim  could  be  taken  up  over  it :  Warrior 
Company  v.  Cotter  (q).  The  holders  had  entire  possession  of  the  sur- 
&ce ;  whereas  the  subject  matter  of  claims  under  the  Statute  is  ground 
on  which  the  miners  can  cut  timber,  cut  races,  or  make  dams,  which 
they  could  not  do  upon  a  residence  area. 

The  ground  was  also  already  occupied  by  the  Defendants'  frontage 
claim,  and  no  one  else  could  take  up  a  block  upon  it.     That  frontage 
claim  was  well  taken  up,  for  though,  under  bye-law  III.,  no  person  could 
be  registered  for  a  frontage  claim  before  it  was  marked  off  by  the 
mining  surveyor,  there  was  no  prohibition  against  taking  it  up  before 
that.  As  to  the  alleged  change  of  the  datum  peg,  Tliomas  v.  Kinnear  (r) 
shows  that  the  mining  surveyor  may  shift  not  only  the  datum  peg  but  the 
whole  of  the  claims  on  the  lead.    In  regard  to  the  latter  objection,  though 
xmder  the  bye-laws  in  force,  when  the  frontage  claim  was  taken  up, 
the  width  was  positively  restricted  to  a  maximum  of  200  feet,  the  pro- 
vision as  to  the  maximum  width  could  not  come  into  force  till  the  lead 
was  defined,  and  that  has  never  been  done  even  yet.     It  has  not  been 
shewn  that  the  frontage  title  has  in  any  way  expired,  or  that  the 
Golden  Point  Lead  is  worked  out ;  nor  has  the  lead  been  defined  by 
the  mining  surveyor ;  nor  is  there  any  definite  evidence  that  the  gold 
m  question  is  not  on  the  G-olden  Point  Lead,  but  is  an  independent 
deposit  on  a  different  level  from  that  lead.     Even  if  the  gold  be  not  on 
the  G-olden  Point  Lead,  the  Defendants  are  nevertheless  entitled  to  it, 

(p)  3  W.  W.  &  a'B..  M.,  63.  (r)    2  W.  &  W„  L.,  231. 


(/)  3W.  W. 
6)   J6.,94. 
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1871.       as  they  have  a  right  to  all  the  gold  within  their  frontage  claim  what 

St.  George   ever  lead  it  may  be  on :  Me  Gill  v.  Tatliam  («).     Defendants  have  not 

g     ^^\       abandoned  their  frontage  claim  by  taking  up  block  claima  upon  it,  foi 

United      the  abandonment  in  such  a  case  only  applies  to  the  ground  covered  by 

^  the  blocks — Band  of  Hope  v.  Tennant  {£) — and  there  are  none  in  this 

Band  OP  Hope  part.     As  to  the  datum  pegs,  the  fresh  datum  pegs  were  not  used  aa 

Consols.     ^®^  centres,  but  merely  for  marking  out  fresh  circles  having  tke 

original  datum  peg  as  their  centre. 

The  Plaintiffs  are  bound  by  the  agreement  of  September,  1868,  not 
to  work  north  of  the  line  5,  6,  and  even  if,  as  they  contend,  that  line  is 
to  be  limited  to  the  then  claims  of  the  companies,  the  Defendants  then 
had  their  frontage  claim  which  is  sufficient  to  give  effect  to  the  line 
5,  6,  beyond  the  point  in  controversy  in  this  suit.  The  Plaintiflfe 
having  taken  the  advantage  of  that  agreement,  cannot  now  repudiate 
it :  Leather  Oloth  Company  v,  Lortont  (v)  ;  Wilson  v.  The  WeH  Horde- 
pool  Harhoure  and  Railway  Compamf  (w).  The  Defendants  never 
acquiesced  in  the  Plaintiffs'  title  to  the  l^ock  claims,  as  they  were  not 
aware  of  them  till  shortly  before  this  suit.  Nor  are  they  bound  by  the 
fact  that  three  of  their  directors  were  also  directors  of  the  Plaintiff 
company,  as  they  had  no  authority  to  acquiesce,  and  their  doing  so 
would  have  been  a  fraud  of  which  Plaintiffs  would  have  had  full  notice. 
[Molestoorth,  J. — The  Defendants  seem  to  have  taken  up  a  set  of 
block  claims  regulated  by  the  course  of  the  lead,  and  when  the  present 
controversy  arose  the  agreement  line  was  not  put  forward  by  the 
Defendants,  but  the  question  appears  to  have  been  whether  de  facU 
the  boundary  of  the  block  claims  had  been  crossed.]  The  agreement 
line  was  set  up  as  a  defence  to  the  first  suit  instituted  by  the  present 
Plaintiffs.  The  Defendants  are  not  bound  by  the  decision  in  the  pre- 
vious case  between  the  same  parties  inverted.  There  the  present 
Defendants  were  Plaintiffs,  and  did  not  allege  any  title.  The  suit  was 
merely  for  the  enforcement  of  the  covenants  of  the  agreement  of 
September,  1868,  and  was  dismissed  because  the  then  Plaintiffs  alleged 
no  title.  The  title  of  the  Defendants  is  now  traced  back  to  the  original 
taking  up  of  the  frontage  claim,  and  since  that  time  they  have  been 
continuously  working  upon  it. 


Mr.  J,  W.  Stephen  in  reply. 


Our.  adv.  vuU, 


(*)    2  W.  W.  &  VB.,  L.,  52. 
(t)    3  lb.,  M.,  41. 


(o)    L.  R.,  9  Eq.,  345. 

(w)  34  L.  J.  N.  S.,  Chy.,  241. 
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Mb.  JxrsTiOE  Moleswobth  : — 


1871. 


St.  Geobob 
This  suit  ifl  by  the  St.  Greorge  and  Band  of  Hope  United  Company,         ^^ 

and  truatees  of  it,  against  the  Band  of  Hope  and  Albion  Consols  Com-      United 

pany,  seeking  an  injunction  against  mining  in  four  amalgamated  block     ^^^^^^^ 

claims  of  the  Plaintiff  company,  477,  registered  April,  1870,  442,  446,  Band  op  Hope 

and  451,  registered  November  and  December,  1869,  and  an  account  of     Conbols. 

gold  already  taken  therefrom.  

•^  August  30. 

The  collision  between  the  companies  occurred  in  the  northern  part 
of  477  only.  The  Plaintiff  admitted  that  it  first  trespassed  beyond  the 
northern  boundary,  as  it  says,  unintentionally,  but  insists  that  the  De- 
fendant afterwards  wilfully  trespassed  south  of  that  boundary.  Some 
question  has  been  raised  as  to  w^hether  any  of  the  scene  of  collision  is 
within  the  northern  boundary  of  477,  arising  from  the  position  of  George- 
street  in  a  survey  of  477  (exhibit  A),  but  that  plan  seems  to  misplace 
George-street,  and  the  boundary  claimed  by  the  Plaintifi*  agrees  with 
measurements  £rom  391  in  the  description,  and  the  position  of  other 
streets  in  the  survey. 

The  Defendant  company  insists  that  it  has  an  older  title  to  the  land 
of  the  four  amalgamated  claims  under  a  frontage  claim  on  the  Golden 
Point  Lead,  taken  up  September,  1859,  but  it  pleads  this  only  as  to 
477.  It  has,  I  think,  a  right  to  do  so,  as  at  law  a  defendant  sued  for 
trespass  to  four  closes  might  plead  "not  guilty'*  as  to  throe,  and  liberum 
Unementum  as  to  the  fourth,  and  use  evidence  as  to  the  last  plea  which 
would  show  title  to  all  four.  The  amalganriation  of  the  claims  unites 
them  as  to  work  upon  one  saving  a  forfeiture  of  others,  not  as  to 
making  a  trespass  upon  one  a  trespass  upon  all. 

The  Defendant  proved  through  the  mining  surveyor  at  the  time,  the 
taking  up  of  the  frontage  claim  20th  September,  1859,  by  McCafferty  and 
forty-three  others,  occupied  by  a  company  called  the  Band  of  Hope,  and 
that  it,  according  to  plan  exhibited  includes  the  four  amalgamated 
block  claims.  The  Defendant  has  also  proved  the  succession  of  companies 
from  the  Band  of  Hope  to  itself,  and  the  transfers  from  the  forty-four 
shareholders  ultimately  to  two  persons  named,  liome  and  McCafferty^ 
trustees  for  it,  and  the  continued  possession  of  the  series  of  companies ; 
the  latter  rather  as  an  inference  of  law  than  of  fact.  Some  difficulties 
have  been  urged  by  the  Plaintiff  as  to  the  sufficiency  of  the  taking  up 
of  this  frontage  claim,  as  to  the  confused  evidence  about  the  manner  of 
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^37^-        fixing  the  datum  peg  for  the  purpose,  and  the  sufficiency  of  the  eyidence 

St.  George    of  some  of  the  transfers  from  the  original  forty-four,  which,  I  think, 

B     ^^^H       ^^  answered,  if  they  ever  had  importance,  by  an  agreement  of  15th 

United      September,  1868,  to  which  I  shall  have  to  refer. 
Company 

V, 

BandofHopb      The  Plaintiff  insists  that  the  auriferous  earth  in  dispute  is  not  part 

AWT)  A.Ti'BTON 

Consols.  ^^  ^^^  Golden  Point  gutter,  and  1  think  it  is  not,  and  that  the  Gk)ldeii 
Point  gutter  has  been  worked  out.  I  remember  no  evidence  that  it 
has  been  traced  beyond  the  frontage  parallel.  1  have  to  refer  to  mj 
decision  in  United  Extended  Band  of  Hope  v,  Tennent  (x)y  decided 
November  1866,  for  my  view  that  a  frontage  claim  subsists  over  ite 
entire  surface,  until  narrowed  under  the  bye-laws.  The  right  of  a  frontage 
claimholder  was  not  to  the  gold  in  the  gutter  only ;  it  could  never  be 
narrowed  to  it ;  and  he  was  entitled  to  all  auriferous  earth  at  anj 
depth  within  his  claim  as  narrowed. 

On  the  15th  September,  1868,  a  compromise  arrangement  was  made 
between  the  St.  George  United  Company  and  the  United  Extended 
Band  of  Hope  and  the  Defendant  company,  to  the  effect  that  the 
Defendant  company  should  be  formed,  taking  properties  of  the  two 
companies  to  the  eastward  of  a  line  1,  2,  3,  4,  and  southward  of  a  line 
6,  6,  on  a  plan  ;  that  conveyances  of  such  properties  should  be  made ; 
that  these  lines  should  be  permanent  boundaries  between  the  companies 
old  and  new ;  and  that  they  should  not  respectively  drive  beyond  them. 
The  land  in  question  is  northward  of  the  line  5,  6.  This  appears  bj 
comparing  exhibit  A  referring  to  exhibit  J  plan  of  391,  and  de 
compromise  plan  exhibit  C,  and  the  position  of  the  block  claim  115 
in  the  two  last. 

The  Defendant  company  in  1870  filed  a  bill  against  the  Plaintiffs  to 
restrain  their  working  north,  as  contrary  to  the  agreement  September, 
1868  (^),  without  showing  any  title  to  the  land  then  in  question,  and  1 
granted  an  injunction  17th  November.  I  then  understood  that  the 
counsel  on  both  sides  agreed  that  5,  6  was  an  indefinite  line.  I  find 
I  was  mistaken  as  to  the  views  of  the  Defendant  counsel.  I  did  not 
look  at  the  plan  then,  but  supposed  that  1,  2,  3,  4  was  a  continuous 
right  line.  I  see  now  that  it  is  not,  and  that  induces  me  to  think  that 
5,  6,  should  be  taken  as  a  defined  line.  But  on  appeal  from  my  order 
to  the  full  Court  it  reversed  it,  holding  that  the  agreement  was  only 
for  a  division  of  existing  claims,  and  that  the  then  Plaintiff,  not  shewing 
any  title  to  the  land  then  in  dispute,  should  fail. 

(a?)    3  W.  W.  &  A'B.,  M.,  41.  (y)    -4»^,  VoL  I.,  Eq.,  183. 
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Another  document  has  been  brought  forward  by  the  Plaintiff  in  this        1871. 
suit,  its  deed  of  association,  24th  September,  1868,  to  which  the  other   g^,  Oeobge 
companies  were  parties ;   which,  after  reciting  the  agreement,  15th         ^^^ 
September,  and  confirming  it,  proceeds  with  the  usual  clauses  in  mining      United 
companies*  deeds  as  to  taking  up  and  working  new  claims  generally     CoirPAUY 
(without  restriction  as  to  the  lines  1,  2,  8,  4,  5,  6),  which  tends  to  the  IUndofHopb 
same  conclusion.     But  it  is  still  as  yielding  to  the  fiill  Court  that  I     cohsolb. 
would  hold  the  Plaintiff  entitled  to  acquire  and  work  new  claims  north 
of  5,  6.      The  Defendant  company,  yielding  to  the  view  of  the  full 
Court,  dismissed  its  bill,  and  the  companies  went  on  regarding  the 
northern  boundary  of  477  as  the  limit  between  them  until  they  came 
into  collision,  but  the  Defendant  now  insists  that  it  may  make  a  case 
of  title,  which  it  neglected  to  do  in  the  suit  in  which  it  was  Plaintiff, 
without  at  all  coming  into  conflict  with  the  opinion  of  the  full  Court. 

There  is  no  ground  for  saying  that  this  frontage  claim  was  abandoned. 
The  Plaintiff  has  given  in  evidence  the  plain  exhibit  J  for  its  purpose. 
I  think  the  Defendant  may  refer  to  it  for  all  purposes.  The  Plamtiff's 
manager,  taking  up  391,  7th  July,  1869,  described  it  on  exhibit  J  as 
within  the  frontage  claim  of  the  Band  of  Hope  on  the  G-olden  Point 
and  Band  of  Hope  leads,  and  of  the  St.  George  on  the  Woolshed  and 
other  leads ;  and  he  then  stopped  accurately  at  the  line  5,  6  for  his 
northern  boundary.  The  agreement,  16th  September,  1868,  relieves 
me  of  much  difficulty  as  to  the  Defendant's  title  to  this  frontage  claim. 
As  a  division  of  claims,  it  was  a  division  of  what  the  other  contracting 
companies  had  before  held  de  facto,  whether  de  jure  or  not,  and  would 
preclude  the  Plaintiff  company  from  inpugning  the  title  to  any  claim 
north  of  the  line  to  which  the  other  companies  asserted  right. 

There  has  been  some  argument  as  to  acquiescence  by  the  Defendant 
company,  but  the  Plaintiff  had  no  shaft  or  visible  workings  on  the  four 
amalgamated  claims.  Taking  477  by  itself,  even  if  Defendant  had 
notice  of  the  registration  of  April,  1870,  of  which  I  have  no  evidence, 
the  whole  period  of  acquiescence  would  be  up  to  the  filing  of  its  bill 
for  an  injunction. 

The  Defendant  has  also  set  up  objections  to  Plaintiff's  title  to  477 — 
its  being  intersected  by  a  public  street,  and  that  the  place  of  collision 
18  under  a  residence-area,  which  a  Mr.  Dabran  took  up  September,  1865, 
imder  the  then  Ballarat  bye-laws,  and  still  holds.  The  validity  of  these 
bye-laws  has  been  disputed,  see  Warrior  Company  v.  Cotter  («).     The 

(«)    8  W.  W.  A  A'B.,  M.,  81. 
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United 

GOlCPAlfT 

V, 


1871.  Plaintiff  further  insists  that  even  if  Dabron  had  title  to  his  residence 
St.  Gioboe   area,  it  might  take  up  a  claim  embracing  it,  and  mine  under  it,  and  thai 

B  ^^"h  ^^  ^^*'^®  ^^  good  as  against  everybody  but  Dabron,  I  cannot  concar 
in  this.  Laws  might  be  made  measuring  the  depth  at  which  mining 
might  be  carried  on  under  residences  without  injury,  but  until  they  an 

Band  OF  Hope  made  no  mining  claim  necessarily  unrestricted  as  to  depth  could  be 
taken  up  ;  and  if  Dabron  could  object  to  anybody  taking  up  a  claim,  he 
should  not  be  allowed  to  hpld  a  balance  of  preference  between  sevend 
seeking  to  take  up,  under  a  system  by  which  priority  of  possession  gives 
priority  of  title — see  Sir  W,  Don  v.  Koh-i-noor  (a).  On  the  whole,  I 
dismiss  the  bill  with  costs.     Of  course  dissolve  the  injunction. 


Consols. 


September        The  Plaintiff  now  appealed  to  the  full  Court  from  the  order  of  Hii 
' 1    ■     Honor  Mr.  Justice  Molesworth  dismissing  the  bill  (J). 

Mr.  J.  W.  Stephen,  Mr.  Bellows,  and  Mr.  Webb  for  the  Appellants, 

Mr.  Bunny,  and  Mr.  Holroyd,  for  the  Defendants. 

The  arguments  were  substantially  the  same  as  in  the  Court  below. 

Cur,  adv,  vuU. 


December  22.      The  Acttsg  Chief  JUSTICE  read  the  judgment  of  the  Court,  aa 
follows : — 

The  case  made  by  the  Plaintiffs  in  their  bill  is,  that  in  November, 
1869,  a  person  named  Byan,  with  eleven  others,  obtained  registration 
of  a  claim,  No.  442.  In  the  same  month,  a  person  named  JSierr,  with 
five  others,  obtained  registration  of  a  claim,  No.  446.  In  the  fol- 
lowing December  Byan  (already  mentioned),  and  a  person  named  Lee, 
obtained  registration  of  a  claim.  No  451,  and  in  April,  1860,  the  same 
jRyan  and  two  others  obtained  registration  of  another  claim,  No.  477. 
These  claims,  situated  in  the  BaUarat  Mining  District,  were  purchaaed 
by  the  Plaintiffs  from  the  respective  registered  owners  and  amalgamated 
under  the  bye-laws. 


(a)    3  W.  W.  &  A'B.,  M.,  63. 


(b)    Coram  Barty,  A.C. J.,  William^  J, 
and  Pohhnan,  J. 
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The  bill  tben  Btates  that  the  Defendants,  possessed  of  certain  mining        ^^7^> 
claims  adjoining  those  already  specified,  worked  their  mine  by  a  shaft   Sx.  Georob 
known  as  No.  2  shaft,  and  encroached  on  the  Pladntiffs*  claims,  and  „      ^^^„ 
removed,  and  were  removing,  gold  therefrom ;  that  they  founded  their       Ukitbd 
right  to  do  so  on  a  memorandum  of  agreement  of  15th  September,     Company 
1868,  made  between  the  chairman  and  the  manager  of  the  St.  George  BaitdopHopb 
United  Company  of  the  first  part,  and  the  chairman  and  the  manager      consols. 
of  the  United  Band  of  Hope  Company  of  the  second  part,  the  directors 
and  the  managers  of  the  Band  of  Hope   Company  and  the  director 
and  manager  of  the  Band  of  Hope  and  Albion  Consols,  of  the  third  part, 
whereby  it  was  agreed  that  in  consideration  of  the  premises  the  respective 
contracting  parties  should  assign  and  transfer  to  a  new  company  to  be 
formed  all  their  claims  and  other  property.     That  certain  lines,  marked 
1,  2,  3,  4,  5,  6,  should  be  a  permanent  boundary  between  the  Band  of 
Hope  and  Albion  Consols  and  the  new  company.     That  the  former 
should  not  drive  east  or  easterly  of  the  line*  1,  2,  3,  4,  or  north  or 
northerly  of  the  line  5,  6,  on  which  side  were  situated  claims  442,  446, 
461,  and  477.     That  in  the  year  1868  certain  persons  were  appointed 
to  endeavor  to  adjust  the  differences  then  existing  between  the  con- 
tending parties,  and  a  line,  called  the  Decree  line,  was  drawn  to  define 
the  boundaries  of  the  then  existing  claims  of  the  Plaintiff*  and  De- 
fendant companies  respectively.    It  further  states  that  if  the  agreement 
of  the  15th  of  September  admit  the  construction  that  it  controls  the 
right  of  the  Plaintiffs  to  become  the  legal  or  beneficial  owners  of  the 
four  amalgamated  block  claims,  it  was  executed  by  mistake,  and  ought 
to  be  rectified.    The  bill  prayed  an  injunction  to  restrain  the  Defendants 
from  mining  on  any  of  the  four  abovenamed  claims,  with  the  usual 
accounts  of  gold  removed,  and  order  to  pay  balance  found  due,  and 
also  that  the  agreement  of  15th  September,  1868,  should  be  rectified  by 
limiting  the  extent  of  line  5,  6,  to  the  eastern  comer  of  block  claim  115. 

The  Defendants  rely  on  their  right  to  mine  on  the  land  in  question, 
induded  in  the  amalgamated  claims,  by  reason  of  their  being  possessed 
of  a  frontage  claim,  which  gives  them  a  title  altogether  independent  of 
the  agreement  of  September,  1868. 

Divested  of  the  application  for  equitable  relief  on  the  ground  of 
mistake  (which  was  abandoned  at  the  bar),  this  resolves  itself,  in  fact, 
into  a  trespass  suit,  and  the  sole  question  is  that  of  priority  of  title  to 
the  land  in  which  the  collision  between  the  parties  working  under- 
ground occurred.     The  evidence,  which  is  long  and  diff*use  on  many 
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1871.  points,  has  been  tboroughly  examined,  and  we  find  that  the  Defendant 

g^^'^^^g  company  proved  that  in  September,  1869,  that  is  ten  years  before  B^m 

AND  took  up  block  claim  442,  McCqferfy  and  forty-three  others  took  up  a 

United  frontage  claim  of  83  feet  each  man ;  that  this  claim  includes  within  its 

Company  frontage  parallels  the  area  subsequently  taken  up  as  the  four  blocks 

Vm 

Band  OF  Hope  in  question  ;  that  this  frontage  claim  was  occupied  by  a  company  called 

^0N8™s^^   the  Band  of  Hope.     Proof  of  the  transfer  of  interest  from  the  original 

holders  was  given  with  much  minuteness,  and  it  was  shewn  conclusively 

that  the  frontage  claim  is  now  in  the  possession  of  the  Defendant 

company. 

The  evidence  adduced  with  reference  to  shifting  the  datum  peg,  in 
order  to  show  that  the  Defendant's  frontage  claim  was  not  properly 
surveyed  and  assigned  to  them,  is  uninteUigible.  It  would  be  im- 
possible to  draw  a  series  of  concentric  circles  unless  they  had  a  common 
centre,  the  diameter  of  the  exterior  one  of  each  being  in  succession 
prolonged.  Shifting  the  datum  peg  along  the  radial  line  would,  on  ihe 
first  attempt  to  describe  a  circle,  from  its  altered  position  have  produced 
overlapping  and  inextricable  confusion,  and  would  have  disturbed  the 
relations  of  all  mining  on  the  lead  within  the  sweep  of  the  arc.  It  is 
thus  self-evident  that  any  attempt  to  enlarge  or  alter  the  boundaries  of 
the  frontage  by  such  an  expedient  as  altering  the  position  of  the  datum 
peg  would  have  defeated  itself,  and  we  feel  justified  in  arriving  at  the 
conclusion  that  the  outlines  remained  constant,  and  that  no  portion  of 
the  area  within  them  was  abandoned. 

This  being  the  state  of  facts,  we  have  to  deal  with  the  questions  of 
law  which  arise,  i^'irst,  as  to  the  effect  of  the  agreement  of  September, 
1868.  G^iat  subject  was  fully  debated  in  a  suit  prosecuted  last  year,  in 
which  the  present  Plaintiff  and  Defendant  occupied  opposite  relative 
positions  (c).  It  was  decided  that  neither  party  acquired  any  title 
to  any  land  under  the  terms  of  that  agreement ;  that  it  operated 
only  as  a  mutual  compact,  binding  each  respectively  not  to  mine  beyond 
a  certain  defined  boundary  line  running  east  and  west  from  a  certain 
given  point,  and  that  the  Plaintiff  in  that  suit  shewed  neither  title 
to  nor  possession  of,  land  beyond  that  line.  Neither  the  agreement 
nor  the  decision  aids  the  Plaintiff  in  the  present  contention. 

Next  as  to  the  title  of  the  Plaintiffs  under  the  block  claims  acquired 
and  amalgamated  by  them.    The  cases  of  McCHll  v.  Tatham  {d),  decided 
(c)    ^n/«,  Vol.  X.,  Eq.  183.  (d)    2  W.  W.  A  a'B.,  L.,  62. 
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by  this  Court  in  its  common  law  jurisdiction  ;  and  The  United  Extended        1871. 

Band  of  Hope  v,  Tennent  (e),  and  Sir  William  Don  Company  v.  Koh-i-noor   g^.  Gbobob 

Oompany  {/),  decided  by  His  Honor  the  Chief  Judge  of  Courts  of  ^     ^^^ 

Mines,  have  completely  set  that  at  rest.     Those  persons  who  register      United 

a  frontage  claim  possess  a  title  which  enables  them  to  exclude  from     Compaitt 

ererj  portion  of  its  area  persons  who  subsequently  take  up  a  block  BaitdopHofe 
I  .      .-.  Ain>AiiBiov 

claim  thereon.  Cohsom. 

And,  finally,  as  to  the  effect  of  a  residence-area  in  controlling  mining 
operations  underneath  its  surface.  The  holder  of  a  licence  to  occupy 
ground  in  order  that  he  may  build  a  house  to  live  in,  and  cultivate  a 
garden  around  it,  or  to  conduct  any  other  occupation  thereon,  is  not 
allowed  by  virtue  of  such  licence  to  mine  on  the  land  himself,  and  con- 
sequently he  cannot  permit  another  to  do  so — The  Warrior  Company  v. 
Cotter  (j).  Dabron  and  the  other  occupants  under  residence  licenses 
of  the  surface  of  the  land  lying  over  the  point  of  collision  can  confer 
on  the  Plaintiffs  no  title  to  mine,  either  affirmatively,  by  express  per- 
mission, or  negatively,  by  not  resisting  or  objecting  to  their  so  doing. 

The  like  doctrine  applies  to  the  Plaintiffs'  alleged  right  to  mine  under 
a  street.  In  a  contest  between  two  persons  as  to  their  title,  an  asser- 
tion that  the  Defendants  have  not  obtained  from  the  proper  authorities 
permission  to  mine  underneath  the  street  gives  the  Plaintiff  no  title 
whatsoever.  A  jus  tertii,  or  the  alleged  power  of  intervention  by  third 
persons,  to  prevent  an  unauthorised  act,  which  power  has  not  been 
exercised,  cannot  be  set  up  by  a  trespasser  who  has  not  a  shadow  of 
title  within  himself  against  the  person  in  prior  occupation  of  the  hcui 
in  quo.  Still  less  can  either  be  urged  against  the  title  of  another 
person  which  has  been  accompanied  by  long  and  uninterrupted  posses- 
sion— Aeher  v.  Whitloch  (A). 

The  appeal  will  be  dismissed. 

Appeal  diemieeed,  with  coste^ 

Solicitors:  Or iep,  Lewis  If  Wilks — MeChregor,  Bamsay  Sf  Brake  for 
Bardy^  Doward  j-  Madden, 


(e)    3  W.  W.  &  A*B.,  M.,  41.  (J)    8  W.  W.  &  a'B.,  M.,  81. 

(/)  /6.,  68.  (*)    L.  R.,  1  Q.  B.,  1. 
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1871.  PEEKINS  V  WILLCOCK. 

Sept,  4,  5. 

October  2.  JExecution — Sale — Mining  mctchinery, 

Dec,  15, 16. 

A  euit  was  instituted  to  set  aside  the  sale  of  mining  machinery  imderadistmi 
warrant,  on  an  order  of  Justices  as  made  at  great  undervalue  in  oollusion  vil^ 
the  officer  charged  with  the  sale,  after  tender  to  liim  of  the  sum  reooverod,  and 
as  including  fixtures  not  saleable  under  the  warrant.  At  the  hearing,  the  charge 
of  collusion  was  abandoned,  the  officer  who  had  been  made  a  Defendant  being 
out  of  the  jurisdiction,  and  not  having  been  served. 

Heldf  that  the  remedy  for  any  illegality  in  the  sale  was  at  law.  That  tie 
special  inconvenience  arising  irom  the  loss  of  mining  machinery,  in  a  locality 
where  it  could  not  be  replaced  without  great  delay  and  expense,  ^ras  not  a 
ground  for  equitable  relief,  and  bill  dismissed  with  costs. 

Semble,  that  impropriety  in  the  conduct  of  an  officer  selling  under  an  executkw 
at  a  legal  sale,  is  not  a  ground  for  relief  as  against  the  purchaser. 


B 


^ILL  by  the  lessees  of  Crown  land  under  a  mining  lease  to  set  aside 
the  sale  of  machinery  and  plant  under  a  distress  warrant  on  an  order 
of  Justices  for  payment  of  £4  7«.  6d.  The  bill  alleged  that  the  Plain- 
tiffs were  ignorant  that  the  order  had  been  made,  and  that  the  property 
was  sold  in  their  absence  without  their  knowledge.  That  a  tender  of 
more  than  the  sum  due  was  made  t«  Spear ^  the  ofScer  charged  with  tlie 
execution  of  the  warrant  prior  to  the  sale,  and  was  refused.  That 
Spear  (who  was  made  a  Defendant)  sold  the  property,  worth  about 
£3000,  to  the  Defendant  Willcock,  who  bought  on  behalf  of  himself  and 
other  Defendants,  for  the  sum  of  £77.  That  the  sale  included  fixtures 
and  the  heavy  portion  of  the  machinery,  although  loose  gear  and 
chattels,  more  than  sufficient  to  satisfy  the  warrant,  were  on  the  ground. 
That  the  sale  was  made  by  Spear  fraudulently  colluding  with  the  other 
Defendants.  That  the  property  sold  could  not  have  been  replaced  in 
its  position  at  Donnelly's  Creek  without  enormous  expense.  That  the 
work  which  was  necessary  to  preserve  the  lease  from  forfeiture  could 
not  go  on  without  it,  and  that  it  was  of  peculiar  value  to  the  Plaintif  a. 
The  bill  prayed  that  the  Defendants,  who  were  in  possession  of  the 
property,  might  be  ordered  to  restore  it.  The  extent  to  which  the 
allegations  of  the  bill  were  sustained  appears  from  the  judgment.  The 
evidence  showed  that  at  the  time  of  filing  the  bill,  the  Defendant  Spear 
was  out  of  the  jurisdiction,  but  the  bill  contained  no  allegation  to  that 
effect. 
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Mr.  Bwmy  and  Mr.  Lawes  for  the  Defendants  other  than  SpMor^  took  1871. 
a  preliminary  objection  to  the  case  proceeding.  The  Defendant  Spear  Pbbkuts 
has  not  answered,  but  the  suit  has  not  been  set  down  as  undefended, 
nor  is  there  any  affidavit  verifying  the  bill  as  against  him.  The  pleadings 
do  not  show  him  to  be  out  of  the  jurisdiction.  He  is  charged  as  having 
conspired  with  the  Defendants  who  appear.  In  any  case.  Defendants 
appearing  are  entitled  to  insist  on  the  suit  being  in  proper  form  as 
against  all  the  Defendants,  and  in  this  case  there  are  exceptional 
reasons  for  requiring  it :  Stratford  v.  Olass  (J),  Tandell  v,  Heetor  (k)^ 
JPalmer  v,  BroncJchorst  {I), 

Mr.  Holroyd  and  Mr.  McBarland  for  the  Plaintiffs. — It  is  clear  &om 
the  evidence  that  Spear  is  out  of  the  jurisdiction,  and  has  not  been 
served ;  the  suit  cannot,  therefore,  be  set  down  as  to  him.  The  bill 
asks  relief  on  grounds  independent  of  the  charge  of  fraud,  to  which 
Spear  was  a  party.  The  Plaintiffs  will  not  ask  relief  which  depends 
upon  the  fraud.  Spear* s  absence  is  no  bar  to  the  suit  proceeding  on 
other  grounds.  As  the  fact  has  been  brought  distinctly  before  the 
Court  in  evidence,  it  is  not  necessary  that  it  should  be  alleged  in  the 
pleading. 

Mr.  Bwmf  in  reply .-^The  answer  to  the  first  objection  opens  another. 
The  bill  is  not  amended  by  striking  out  the  charges  of  fraud.  If  Spear 
were  not  before  the  Court,  the  suit  would  be  defective  for  want  of  parties. 
As  he  is  made  a  party  in  such  a  form  as  to  shut  out  an  objection  for 
want  of  parties,  the  Plaintiffs  assume  the  responsibilily  of  bringing 
him  before  the  Court,  or  showing  by  their  pleadings  why  he  is  not 
there,  but  they  do  neither.  The  suit  should  stand  over,  or  the  bill 
should  be  amended  by  striking  out  the  charges  as  to  fraud. 

Mb.  Justice  Moleswobth. — ^Entertaining  objections  of  this  nature 
at  the  opening  of  the  case  is  matter  of  courtesy  rather  than  of  right. 
I  shall  not  deal  with  these  objections  at  the  present  stage  but  allow  the 
suit  to  proceed. 

Mr.  Holroyd  and  Mr.  McFarland  for  the  Plaintiffs. — A  sale  under  a 
warrant,  as  under  an  execution,  is  invalid  if  proceeded  with  after 
tender:  Bex.  v.  Bird  (m),  CHles  v.  Orover  (n).     The  tender  made  in 

(j)  8  W.  W.  A  a'B.,  Eq.,  168.  Cm)  2  Show,  89. 

(k)  16.,  173.  (n)   9Bing.,  128. 

(0    126.,  61. 
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1871.       this  case,  though  not  by  the  Plaintiffs,  enured  to  their  benefit.    A  dis- 

Pebeinb     tress  warrant  does  not  authorise  the  sale  of  fixtures,  but  of  goods  and 

chattels  only.    The  bulk  of  the  property  sold  consisted  of  machinery 

permanently  fixed  to  the  soil,  not  merely  resting  upon  it,  whidi 

was  protected  from  sale  as  fixtures :    Horn  v.  Baker  (o),  Boydell  r. 

McJkRckael  {p).    The  Plaintiffs  would  have  no  remedy  at  law  as  agamst 

the  Defendants  who  purchased  from  Willcock  with  notice  which  affecte 

them  in  equity  only.     The  character  and  special  value  of  the  chattdjB 

are  grounds  for  equitable  interference :  North  v.  Cheat  Northern  Btdl' 

wa/y  Co.  (^),  Woodv,  Bowcliffe  (r).     The  machinery  was  necessary  for 

the  protection  of  the  lease  from  forfeiture.     It  had  a  special  value,  as  it 

was  in  a  part  of  the  country  where  it  was  practically  impossible  to 

replace  it  j  irrespectively  of  the  cost  of  carriage,  the  delay  in  working, 

necessitated  by  getting  new  machinery,  has  to  be  considered.  Principles 

applicable  to  cases  in  which  substitutes  for  chattels  are  always  pur- 

chaseable  in  an  accessible  market,  do  not  apply  in  this  case. 

Mr.  Bunny  and  Mr.  Lawea  for  the  Defendants  other  than  Spear,— 
The  bill  makes  a  case  of  fraud,  which  has  broken  down.  The  reUef 
asked  is  mainly  on  that  ground,  and  can  be  given  on  no  other,  and  the 
bill  must  be  dismissed :  Glasscott  v.  Lang  (s).  No  tender  was  made 
before  sale ;  the  sale  had  begun,  and  before  Boyal  offered  to  satisfy 
the  debt  the  property  had  been  knocked  down  to  a  buyer,  who  could 
not  complete.  K  there  was  any  irregularity  as  to  the  manner  of  con- 
ducting the  sale,  or  property  was  sold  which  could  not  be  taken  under 
the  warrant,  the  Plaintiffs'  remedy  is  at  law.  No  kind  of  fiduciary 
relation  can  be  suggested  as  between  the  Plaintiffs  and  Defendants. 
"Without  the  charge  of  fraud  there  is  no  equity  in  the  bill.  The  only 
special  circumstances  as  to  the  chattels  are  that  they  could  not  be 
cheaply  replaced,  and  that  the  loss  of  time  involves  other  inconveniences. 
These  are  matters  in  aggravation  of  damages,  but  still  leave  damages  at 
law  as  the  proper  and  only  remedy. 

Mr.  Solroyd  in  reply. 

Owr.  adv,  mUt. 


i 


o)   9  East.,  216.  (r)    3  Hare,  304. 

p)  1  Or.  M.  &  R.,  177.  (*)    2  Phil.,  310. 

(2)   2Giff.,64. 
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Mr.  Justice  Moleswobth: — 

The  Plaintiffs,  Meesrs.  Perkins  and  Cherry^  were  lessees  from  the 
Crown  of  auriferous  land  at  Donnelly's  Creek,  and  held  near  it  a 
machinery  area,  and  had  an  engine-house,  steam-engine,  and  quartz- 
crushing  machinery,  called  the  Concord  Mill,  and  had  used  the  mill  for 
crushing  quartz  raised  by  them  on  their  leased  ground  and  by  others 
in  the  neighbourhood,  but  their  own  quartz  raising  had  for  some  time 
ceased.  The  Justices  in  the  neighbourhood  of  this  ground  made  an 
order  for  a  small  debt  for  wages  (£4  7«.  ^d.)  against  the  Plaintiffs,  and 
a  warrant  to  levy  the  amount  by  sale  of  the  Plaintiffs'  goods  was 
placed  in  the  hands  of  a  Constable  Spear,  one  of  the  Defendants.  The 
Plaintiffs  were  absent  from  the  district,  and,  as  the  bill  alleges,  entirely 
ignorant  of  the  process.  On  the  23rd  January,  1868,  Spear  proceeded 
to  sell  the  Plaintiffs'  goods  by  auction,  the  machinery,  plant,  and  gear, 
part  of  which  was  I  think  fixed  in  the  soil.  There  were  detached 
portions  of  it,  I  think,  more  than  sufficient  to  satisfy  the  claim.  The 
Bank  of  Victoria  claimed  some  lien  on  the  machinery,  and  Mr.  Boyd, 
manager  of  its  branch  in  the  district,  in  order  to  protect  its  interests, 
attended  the  sale,  and  bid  £150  for  the  machinery,  <fec.,  and  was  de- 
clared the  highest  bidder,  and  tendered  a  cheque,  marked  by  him  as 
manager,  for  that  sum,  but  Spear  would  take  nothing  but  cash,  and 
nobody  there  would  lend  Boyd  the  cash.  So  after  some  delay  the  sale 
was  resumed.  The  fact  is  disputed,  but  I  think  some  biddings  had  been 
made  when  Boyd  tendered  Spear  £8,  being  more  than  enough  to  pay  the 
debt  and  costs,  but  Spear,  after  some  hesitation,  said  he  considered 
himself  bound  to  go  on  with  the  sale,  and  after  yarious  biddings,  the 
Defendant  Mr.  Willcock  was  declared  the  purchaser  for  £77,  paid  it, 
got  a  bill  of  sale  from  Spear,  and  was  put  in  possession. 


1871. 

PEBKmS 

V, 

WiLLCOOK. 

October  2. . 


The  bill  alleges  that  this  was  the  result  of  conspiracy  between  Spear 
and  the  Defendants  to  have  a  sale  under  color  of  legal  process  at 
enormous  under-value,  and  Spear,  who  was  out  of  the  jurisdiction,  was 
made  a  Defendant ;  but  the  Plaintiffs  failed  to  effect  service  on  Spear, 
or  to  give  any  distinct  evidence  of  conspiracy,  though  the  facts  afford 
very  strong  grounds  of  suspicion,  and  the  Plaintiffs'  counsel  gave  up 
that  case.  The  Defendants,  Messrs.  Walker,  Mann,  and  Fulton,  im- 
mediately after  the  sale  became  partners  with  Willcock  in  his  purchase, 
apparently  at  proportionate  shares  of  the  price.  They  and  Willcock 
were  all  present  at  the  sale,  and  were,  I  think,  cognisant  of  the  facts 
which  occurred  there.    The  bill  states  that  the  Defendants  all^e  that 
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the  Defendant  Mr.  Davis  some  time  afterwards  purchaBed  a  portioii  of 
WUlcoch^s  interest,  but  states  that  he  did  so,  if  at  all,  with  full  knoir- 
ledge  of  the  facts.  The  joint  answer  alleged  that  Davi$  purchased 
without  notice.  Davis  has  not  given  evidence  of  his  purchase;  tiie 
Plaintiffis  have  given  no  evidence  of  notice.  I  do  not  think  his  case 
distinguishable  from  the  others. 

The  Plaintiffs'  bill  was  not  filed  until  the  4th  September,  1869,  after 
the  Defendants  had  been  in  undisturbed  possession.  One  of  the 
Plaintiffs,  Perhms,  has  not  appeared  as  a  witness,  though  the  Defend- 
ants, as  to  several  points  in  the  case,  should  have  been  afforded  an 
opportunity  of  cross-examining  him. 

The  case  was  brought  to  a  hearing  upon  evidence  that  Speto'  was  out 
of  the  jurisdiction,  the  bill  not  so  stating,  and  without  any  affidavit  to 
verify  it,  and  I  have  felt  technical  difficulties  on  that  ground.  Tlie 
Plaintiffs'  couns^J,  giving  up  the  case  of  conspiracy,  have  insisted  upon 
Spear's  entire  conduct  being  known  to  the  other  Defendants ;  upon 
Boyd's  tender,  which,  though  not  by  Plaintiffs'  authority,  they  insist 
was  effectual  to  stop  the  sale  under  No.  267,  sec.  132 ;  and  upon  the 
machinery  being  fastened  to  the  soil,  and,  therefore,  not  subject  to  such 
sale.  However  I  may  condemn  Spear's  conduct,  and  regret  that  the 
state  of  our  laws  as  to  sales  under  executions,  &c.,  makes  such  conduct 
possible,  I  should  hesitate  to  say  that  purchasers  at  legal  auctions 
should  be  liable  to  have  their  purchases  impeached  on  such  grounds. 
K  they  can  be  upon  the  grounds  of  the  tender  or  of  the  machinery 
being  fixed  to  the  soil,  the  Plaintiffs  have  a  remedy  at  law.  I^[}ear  was 
in  no  sense  a  trustee  so  as  to  make  his  conduct  a  breach  of  trust 
cognisable  by  a  court  of  equity. 

The  Plaintiffs'  counsel  insist  that  the  machinery  in  question  had  a 
special  value  to  them  as  being  used  in  connexion  with  the  leasehold 
land,  but  they  have  not  referred  me  to  authorities  to  support  their 
argument  in  my  mind.  This  ^as  not  a  property  of  especial  value 
from  sentimental  feeling,  and  the  loss  of  which  would  be  irr^ar- 
able,  but  mere  merchandise.  Every  day  we  have  sheriffa'  sales 
alleged  to  be  illegal  on  various  grounds,  but  those  aggrieved  are  not 
received  in  courts  of  equity  merely  in  regard  to  any  special  incon- 
venience caused  by  the  want  of  the  articles  seized:  Garstin  v. 
Ajsplin  (f).      Possibly,  a  suit  might  be  sustained  for  an  injunction 

(0    1  Mad.,  150. 
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pending  an  action  at  law  in  detinue,  but  not  for  full  relief.  J^ood  v.  1^71. 
Bowdiffe  (v),  was  a  case  of  a  Plaintiff  having  furniture  in  the  hands  Perktks 
of  an  agent,  and  that  agent  assigning  it  as  a  security  to  a  Defendant 
alleged  to  have  notice  of  the  agency  and  to  be  in  collusion  with 
the  agent,  and  prayed  an  injunction  against  an  intended  disposition 
of  it  and  delivery  of  possession  to  Plaintiff.  A  demurrer  to  this 
bill  was  overruled  on  the  ground  that  the  suit  was  the  enforcement 
of  a  trust,  good  for  the  injunction  at  all  events,  and  that  it  alleged  that 
the  possession  really  remained  in  the  agent.  At  the  hearing  upon 
evidence  (w)  the  Vice- Chancellor  entertained  doubts  upon  the  Plain- 
tiff's original  title,  acquitted  the  Defendant  of  collusion,  doubted  if  the 
Plaintiff  had  not  enabled  the  agent  to  hold  himself  out  as  owner,  and 
doubted  whether  his  dealings  were  not  protected  under  the  Factors 
Act,  and  on  the  whole  retained  the  bill,  with  liberty  to  the  Plaintiff  to 
proceed  at  law.  That  order  was  afiirmed  by  the  Chancellor  on  appeal  {x) , 
whose  judgment  places  the  case  more  distinctly  on  the  ground  of 
the  fiduciary  position  of  the  agent.  North  v.  Cheat.  Northern  Bailway 
Company  (y)  was  a  case  in  which  the  subject  was  discussed  only  in  regard 
to  the  awarding  of  costs.  The  Plaintiffs  had  a  number  of  waggons, 
used  by  them  in  connexion  with  a  colliery,  and  made  an  agreement 
with  Messrs.  Prior  for  selling  coal  and  lending  waggons  to  carry  it,  on 
hire.  Messrs.  Prior  at  the  same  time  agreed  with  the  Defendant 
railway  company  to  supply  it  with  coal  conveyed  in  waggons,  and  that 
the  company  might  seize  and  sell  the  waggons  in  case  of  breach  of 
agreement.  The  company  were  about  selling  the  Plaintiffs'  waggons 
as  for  breach  of  agreement  by  the  Priors,  and  the  bill  was  filed  for  an 
injmiction  and  delivery.  By  agreement  the  suit  was  stayed  until  an 
action  was  tried  at  law,  when  the  Plaintiffs  recovered  damages.  There 
are  some  expressions  in  the  Vice- Chancellor's  judgment  as  to  the  suit 
being  sustainable,  and  that  for  delivery,  on  the  ground  of  the  especial 
inconvenience  to  the  Plaintiffs  in  being  deprived  of  the  use  of  the 
waggons.  It  was  a  case  of  breach  of  fiduciary  duty,  and  of  an  injunc- 
tion to  restrain  the  embarrassment  which  a  sale  would  produce,  and  I 
do  not  think  it  sustains  the  argument  as  to  equitable  jurisdiction 
generally,  based  on  mercantile  or  trade  inconvenience.  Here  the  use 
of  the  machinery  in  connexion  with  the  lease  had  been  discontinued  for 
some  time  before  the  sale,  and  the  leasehold  interest  itself  has  been 
determined  by  forfeiture  during  the  suit. 


(c)   3  Hare,  304.  (x)   2  Phil.,  384. 

(ir)  6  /&.,  183.  (y)   2  Giff.,  64. 
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Pbbkins 

0. 

WlLLCOCK. 


This  is  a  very  hard  case  upon  the  Plamtiffs,  and  the  Defendants 
appear  to  have  got  goods  of  theirs  at  an  enormous  nnderyalue,  imlea 
the  Plamtiffs  have  redress  here  or  at  law ;  but  I  cannot  see  my  way 
to  attribute  such  misconduct  to  the  Defendants  as  should  disentitle 
them  to  costs.  Besides,  the  bill  made  charges  of  fraudulent  collosion 
which  are  abandoned.     I  dismiss  the  bill,  with  costs. 


Bill  dismissed  with  eoiU. 


D0C,  16, 16.       From  this  decree  the  Plaintiffs  appealed  to  the  fiill  Court,  which 
dismissed  the  appeal  with  costs. 


Solicitors :  Clayton — Crisp ,  Lewis  Sf  WilJcs. 
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EASTER    TERM,   34    VICTORIA 


The  Judges  who  sat  in  Banc  in  this  Term  were — 
Stawbll,  C.  J.  Baebt,  J.  "Williams,  J. 


KETT  V.  THE  QUEEN.  i87i. 


Practice — Special  Case — No.  267,  sec.  146 — Service — Shewing  cause  in  first 

instance — Costs, 

A  Special  Case  under  No.  267,  sec.  146,  must  be  served  on  the  Respondent 
before  it  is  filed  with  the  Prothonotary.  A  party  who  shows  cause  in  the  first 
instance  is  liable  to  costs  if  unsuccessful. 


March  21. 


s 


FECIAL  ease  by  way  of  appeal  from  Justices  at  Wangaratta. 

The  case  was  received  from  the  Justices  on  the  9th  February,  1871 ; 
was  filed  with  the  Prothonotary  on  the  22 ud  February;  and  a  copy 
senred  on  the  Bespondent  on  the  23rd  February. 

Qarnett  moTed  for  a  rule  nisi  to  strike  the  case  out  of  the  list. — ^The 
preliminaries  required  by  the  "Justices  of  the  Peace  Statute,*  No.  267, 
sec.  146,  have  not  been  complied  with,  inasmuch  as  the  Special  Case 

T.  a.     VOL.  II. — ^LAW.  B 
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1871.       was  filed  with  the  Frothonotary  before  a  copy  was  serred  on  the 

Eett        Bespondent.   Askdoum  v,  Ourtis  (a),  Morgan  v,  Edward*  (5),  Woodkom 

^     Z'  V.  Woods  (c). 

The  Queen.  ^  ^ 

Dr.  Mackay  shewed  cause  in  the  first  instance.  The  ^^Justicei  Ad"^ 
prescribes  that  certain  formalities  shall  be  complied  with  within  a  fort- 
night after  the  appeal  is  received  from  the  Justices.  To  give  this  Court 
jurisdiction  to  entertain  the  appeal,  it  is  only  necessary  that  those  pie- 
liminaries  should  be  observed  within  that  time;  the  order  in  wliidi 
they  take  place  is  immaterial :  Williams  v.  How  (d). 

Stawell,  C.  J. — ^We  think  the  Act  is  clear  on  the  point.  The  special 
case  must  be  served  on  the  Bespondent  before  it  is  filed  with  the 
Frothonotary.  The  Bespondent  is  entitled  to  all  the  time  the  Uw 
gives  him. 

Dr.  Mackay, — ^This  is  not  a  case  for  costs,  as  cause  has  been  shewn  in 
the  first  instance. 

Stawell,  C.  J. — Where  a  party  who  shows  cause  in  the  first  instance 
is  successful,  he  ought  not  to  receive  costs ;  but  the  party  who  applies 
for  the  rule,  if  successful,  ought  to  receive  them.  If  a  rule  nid  had 
been  granted,  the  Bespondent  would  have  been  entitled  to  the  costs  of 
that  rule,  and  of  the  rule  absolute. 

Mule  absolute  wUh  costs,  to  strike  the 
ease  out  of  the  list. 

Attorney  for  Appellant :    Norton, 

Attorney  for  Bespondent :  Gumer,  Crown  Solicitor. 


(a)  31  L.  J.,  M.  C,  216.  (c)    29  L.  J.,  M.  C,  149. 

(b)  5  H.  &  N.,  415.  (d)    1  W.  &  W.,  L.,  876. 
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TREACEY  AppELLAJirT  v,  BALDBESON  Eespondent.  i87l. 

BUI  of  sale — Description  of  attesting  witness.  March  22. 

In  the  affidavit  accompanying  the  registration  of  a  bill  of  sale,  the  description 
of  the  attesting  witness  as  W.  T.  P.,  of  Swanston  street,  in  the  City  of  Melbourne, 
law  clerk,  held  safficient. 


A 


PPEAL  from  Petty  Sessions,  Oeelong. 

Balderaon  claimed  under  a  bill  of  sale,  goods  seized  under  an  excution 
issued  in  the  complaint  of  Treacey  v.  Higgins.  The  affidavit  accom- 
panying the  bill  of  sale  registered,  was  as  follows  : — 

"  I,  William  Thomas  Pearson,  of  Swanston  street,  in  the  City  of  Melbourne,  in  the 
colony  of  Victoria,  law  clerk,  make  oath  and  say — (1)  That  the  within  printed  and 
written  paper  is  an  absolute  bill  of  sale,  together  with  a  schedule  or  inventory  thereto 
annexed  or  referred  to,  and  an  attestation  of  the  execution  thereof.  (4)  That  my 
name  is  JPtlUam  Thomas  Pearson^  and  my  usual  signature  is  set  and  subscribed  as 
the  witness  attesting  the  execution  of  the  said  bill  of  sale,  and  is  of  my  proper  hand- 
writing, and  that  I  reside  in  Swanston  street,  Melbourne,  and  am  by  occupation  a  law 
derk." 

It  was  objected  that  the  bill  of  sale  had  not  been  registered  in  com- 
pliance with  section  56  of  the  "  Instruments  and  Securities  Statute j^  the 
affidavit  not  containing  a  sufficient  description  of  the  person  making 
the  same,  or  of  the  attesting  witness. 

The  Justices  decided  that  the  bill  of  sale  was  valid,  and  Treacey 
appealed. 

Riginbotham  for  the  Appellant. — The  description  of  Pearson  as  "  Law 
derk,  Swanston  street,  Melbourne,"  is  insufficient.  The  affidavit  should 
state  the  number  of  the  street  and  the  person  in  whose  employment  the 
deponent  was :  Briggs  v.  Boss  (e).  Be  Hams  (/*),  Nathan  v.  Naylor  (y). 
The  affidavit  is  also  bad,  as  not  showing  that  either  the  original  or  a  copy 
of  the  bill  of  sale  was  filed.  [^Stawell,  C.  J. — The  inference  from  the 
affidavit  is,  that  a  duplicate  original  was  filed.] 

Billing  for  the  Bespondent,  cited  O'Connor  v,  Baul  (h),  where  the 
Court  held  "managing  law  clerk"  to  be  sufficient:  Ford  v,  Clarke  (j), 


(«)   L.  R.,  3  Q.  R,  268.  W    Sup.  a.,  Vic,  8th  July,  1868. 

10  Ir.  Ch.  Rep.,  100.  (j)    Sup.  Ct.,  Vic,  12th  July,  1860. 

a  W.  A  W.,  L^  263. 
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1871.       where  "  Melbourne"  was  held  a  sufficient  description  of  the  true  place 
Treacey     of  abode,  under  the  Act  No.  274,  sec.  879.    Cojppin  v.  Potter  (A;),  Hem 
Baldeeson    ^'  ^^^  (^'  ^^^  Gu^en  v.  Sampson  («i),  were  also  referred  to. 

Miginhotham  in  reply. 

Stawell,  C.  J. — "We  think  that  the  description  "law  derk"  ia  suffi- 
cient. It  is  said  that  the  employer's  name  should  also  appear.  Tbe 
object  of  the  statute,  however,  shows  that  that  view  cannot  be  sustainei 
The  object  is  to  find  out  the  person  who  made  the  affidavit,  but  if  the 
person  happens  unfortunately  to  be  out  of  employment  at  the  time  he 
makes  the  affidavit,  the  argument  for  the  Appellant  would  go  the  length 
of  holding  that  he  could  not  make  an  affidavit.  We  also  think  thifc 
"  Swanston  street"  is  sufficient  without  the  number. 


Appeal  diemissed  mth  eorii^ 


Attorney  for  Appellant :  /.  M.  Davies, 
Attorney  for  Eespondent :  Phillips, 


March  22,  MOOEE   V,   LEE. 

Landlord  and  tenant — Building  Society — Mortgage — Distress  for  rent. 

One  of  several  trustees  of  a  building  society,  to  which  Plaintiff  had  mortgaged 
his  property,  issued  a  distress  for  rent  reserved  by  the  mortgage. 

Seld,  (1)  That  the  Plaintiff,  although  a  mortgagor,  might  under  the  exprm 
provisions  of  the  mortgage,  be  treated  as  tenant  of  the  mortgagees ;  (2)  Thai  tk 
distress  warrant  need  not  be  signed  by  all  the  trustees  to  whom  the  mortgage  vu 
given. 


Ai 


.PPEAL  from  County  Court,  Ballarat.— The  Plaint  sought  to 
recover  damages  for  a  wrongful  distress  for  rent  said  to  be  due  to  the 
Defendant  and  to  JE.  A.  Wynne  and  Daniel  Brophy,  The  cause  was 
heard  at  Ballarat,  on  the  29th  Nov.,  1870,  before  a  Jury. 

It  was  proved  for  the  Plaintiff  that  he  was  a  member  of  the  Fint 
Ballarat  and  Suburban  Permanent  Building  and   Land  Investment 

Qc)    4M.  &Sc.,  272.  (m)   4  F.  &  P.,  974. 

(l)     80  L.  J.,  Q.  B.,  73. 
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Society,  and  executed  a  mortgage  (produced)  to  the  trustees  of  the  ^  ^^^|^ 
Society.  There  was  rent  due  to  the  trustees  under  the  mortgage, 
amounting  to  £48  Defendant  was  one  of  the  trustees,  and  signed  the 
distress  warrant  under  which  a  levy  was  made  by  bailiffs  on  Plaintiff's 
property.  Plaintiff  made  no  tender,  but  paid  the  amount  levied  for 
with  costs,  amounting  to  the  sum  of  £54  2s.  8d. 

No  witnesses  were  called  for  the  defence.  The  Defendant  applied 
for  a  nonsuit  on  the  ground  that  the  warrant  of  distress  produced  and 
put  in  evidence  by  the  Plaintiff,  was  a  sufficient  warrant  to  justify  the 
distress.  Plaintiff  contended,  that  the  warrant  should  have  been  signed 
by  the  three  trustees.  The  learned  Judge  refused  to  nonsuit,  and 
directed  the  jury  that,  as  it  appeared  from  the  evidence,  that  the 
Defendant  and  Edward  Agar  Wynne  and  Daniel  Brophy  were  trustees 
of  the  Society,  the  three  trustees  should  have  signed  the  warrant ;  and 
that  the  jury  should  find  for  the  Plaintiff.  The  jury  found  for  the 
Plaintiff,  damages  £129  2s.  8d.,  and  the  learned  Judge  entered  up 
judgment  for  that  sum,  with  £10  8s.  costs. 

The  Judge  subsequently  dismissed  an  application  for  a  nonsuit,  and 
the  Defendant  appealed. 

The  indenture  executed  by  Moore  to  Wynne,  Brophy  and  Lee^ 
described  Moore  as  mortgagor,  and  recited  that  he  was  a  member  of 
the  society,  and  subscribed  for  16  shares,  was  entitled  to  receive  £400 
advance  on  his  shares  for  six  years,  repayable  by  fortnightly  contribu- 
tions of  £3  10s.  8d. ;  and  that  the  £400  was  paid  to  Moore,  The 
mortgagor  then  covenanted  to  pay  the  fortnightly  contributions  for  six 
years ;  and  it  was  agreed  and  declared  that  the  trustees  and  the  sur- 
vivors or  survivor  of  them  should  hold  the  premises  to  the  use  of  the 
trustees,  subject  to  the  proviso  for  redemption.  In  the  event  of  all  the 
money  being  repaid,  the  trustees  would  re-convey  to  Moore  ;  but  if  the 
contributions  were  in  arrear  for  six  fortnightly  meetings,  the  trustees 
or  trustee  might  enter  and  let  or  seU,  the  purchase-money  being  appro- 
priated first,  in  paying  off  the  debt  to  the  society,  the  balance  being 
paid  to  the  mortgagor.  The  document  also  contained  the  following 
proviso : — 

"  And  it  18  hereby  declared  and  agreed  that  the  said  mortgagor  his  heirs  or  assigns 
^U  hold  the  said  premises  as  tenant-at-will  or  tenants-at-will  to  the  said  trustees  or 
trustee  or  the  trustees  or  trustee  for  the  time  being  of  the  said  society  at  the  clear 
yearly  rental  of  ninety*  one  pounds  seventeen  shillings  and  fourpence  payable  fort- 
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1871.  nightly  on  the  days  hereinbefore  mentioned  for  making  payment  of  the  aud  sabierip- 
tion  and  redemption  moneys  for  which  rent  it  shall  bo  lawful  for  the  tmsteei  for  the 
time  being  of  the  said  society  to  distrain  on  the  said  premises  or  any  part  thereof  u 
landlords  may  for  rent  reserved  on  leases  for  years  and  to  deal  with  every  snch  ^atresi 
as  landlords  are  or  may  be  authorised  by  law  to  deal  with  distresses  for  arrears  (^rcnt 
and  that  without  prejudice  to  any  power  trust  covenant  or  thing  hereinbefore  con- 
tained. And  the  said  mortgagor  doth  hereby  attorn  and  become  tenant  to  the  nid 
trustees  at  the  said  rent  and  has  at  the  execution  hereof  paid  to  the  said  trustees  the 
sum  of  Is.  in  part  payment  of  the  said  rent.  But  it  is  hereby  also  agreed  that  it  ihaD 
be  lawful  for  the  said  trustees  or  trustee  or  the  trustees  or  trustee  for  the  time  bong 
of  the  said  society  at  any  time  to  determine  such  tenancy  by  leaving  two  days'  notice 
in  writing  for  such  purpose  on  the  said  premises  or  any  part  thereof." 

Williams  for  the  Appellant. — The  Plaintiff  was  tenant  to  all  the 
trustees  jointly ;  therefore,  any  one  of  the  trustees  might  sign  a  distrefls 
warrant,  although  in  an  action  of  replevin  it  would  be  necessary  that 
all  should  join  in  the  avowry — Robinson  v.  JSofman  (w).  As  to  the 
right  of  the  trustees  to  distrain,  it  would  be  contended  for  the  Plaintiff 
that  he  was  mortgagor  only  ;  but  the  deed  contained  an  express  proii- 
sion  that  he  was  also  tenant,  and  he  paid  rent  as  such,  and  the  claose 
allowing  distress  came  into  force  so  soon  as  default  was  made  in  tbe 
rent. 

Billing  for  the  Bespondent. — The  Plaintiff  is  a  mortgagor,  and  he 
cannot  be  converted  into  a  tenant :  Walker  v,  Giles  (o).  [Statoellj  C.  J. 
— The  deed  in  the  present  case  is  different  from  that  in  Walker  r. 
Giles.  The  drawer  of  this  deed  appears  to  have  had  Walker  v.  Giles 
before  him,  and  to  have  endeavoured  to  avoid  that  decision.]  The  rent 
reserved  is  merely  the  fortnightly  contributions  to  the  society  under 
an  other  name  :  Clowes  v.  Hughes  (p).  The  warrant  of  distress  is  also  bad, 
it  should  have  been  signed  by  all  the  trustees  :    Turner  v,  Barnes  (j). 

Williams  in  reply,  cited  Binhorn  v.  Souster  (r)  as  to  the  power  of  one 
of  several  joint  tenants  to  distrain. 

Stawell,  C.  J. — There  are  two  objections  to  the  appeal.  First,  that 
the  deed  contains  a  clause  constituting  the  mortgagor  a  tenant  to  the 
mortgagees.  If  the  clauses  in  the  deed  were  analogous  to  Walker  v. 
Giles  we  should  hold  that  decision  binding  on  us  till  it  is  overruled. 
But  it  seems  to  us  that  this  deed  was  framed  with  the  distinct  object  of 
avoiding  that  case.  The  rule  of  law  is  no  doubt  plain  that  no  person  ifl 
at  liberty  to  treat  another  as  occupying  towards  him  two  different  and 

(«)    4Bing.,  662.  (g)    81  L.  J.,  Q.  B.,  170. 

(o)    6  C.  B.,  662.  (r)    8  Ex.,  763. 

(jp)    L.  R.,  6  Ex.,  160. 
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irreconcileable  cbaracteni.  But  it  is  no  infringement  of  that  rule  to  ^  ^®^» 
hold  that  a  person  may  possess  as  against  another  different  modes  of 
enforcing  the  one  debt.  The  deed  declares  the  mortgagor  to  be  a  tenant 
to  the  mortgagees,  and  that  the  rent  is  that  which  he  has  to  paj  in  the 
shape  of  redemption  moneys.  There  is  no  inconsistency  between  the 
two  parts  of  the  deed.  They  only  facilitate  the  mortgagees  in  recover- 
ing the  amount  of  the  subscription  and  redemption  moneys.  The  proviso 
usually  inserted  for  quiet  enjoyment  is  omitted,  and  evidently  inten- 
tionally,  and  for  the  same  reason  that  the  last  provision  is  inserted.  In 
Hsici  the  deed  seems  to  be  drawn  for  the  benefit  wholly  of  the  mortgagees, 
and  the  interests  of  the  mortgagor  are  ignored.  However,  that  is  the 
mortgagor's  business,  and  it  is  for  him  to  consider  whether  he  is  more 
benefitted  by  accepting  the  advance  on  those  terms.  He  is  intentionall/ 
created  a  tenant  to  meet  the  objection  raised  in  Clowes  v,  Hughes. 

Nor  can  the  other  objection  be  sustained.  One  joint  tenant  is  at  liberty 
to  distrain  on  behalf  of  the  others,  but  he  is  accountable  to  the  others  for 
his  acta ;  and  in  an  action  of  replevin  all  must  join  in  the  avowry.  It  is 
said  there  is  a  distinction  between  joint  tenants  and  trustees  of  a  society. 
Ve  cannot  foUow  that  reasoning.  "We  are  now  dealing  with  an  estate 
at  law.  There  is  no  such  thing  as  a  trustee  recognised  at  law.  We 
have  to  deal  with  the  persons  who  have  the  legal  estate ;  they  are,  no 
doubt,  subject  to  the  control  of  a  Court  of  Equity  in  regard  to  their 
liabilities  as  trustees,  but  all  we  have  to  deal  with  is  their  position  at 
law  as  holders  of  the  legal  estate.  We  think  the  Plaintiff  should  be 
nonsoited. 

Appeal  allowed  with  costs.     Plaintiff^ 
nonsuited  with  costs. 

Attorney  for  Appellant :   Dickson  for  Watson. 

Attorney  for  Bespondent :  J.  M.  Davies  for  Kitchens. 
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EEGINA  V.  WESTLAKE. 

Criminal  practice — View  of  stolen  properf if  hyjvry  after  eonchmon  of  cote. 

On  a  trial  for  stealing  hides,  the  jury  retired  to  consider  their  verdict,  and  ifter 
some  time  stated  they  felt  great  difficulty  about  the  identification  of  the  bidet. 
The  judge  allowed  the  jury  to  inspect  them  outside  the  Court,  and  also  allowed  a 
witness  to  point  out  the  marks  by  which  they  w^ere  identified.  The  juiy  con- 
victed the  prisoner.     Conviction  held  good. 


'FECIAL  case  reserved  by  Molesworthy  J.,  for  tlie  opinion  of  tie 
Court. 


The  case  was  as  follows : — 

John  WesilaJce  was  tried  before  me  on  December  21,  1870,  at  the  Melboome 
Criminal  Sittings,  upon  an  information  charging  him  in  one  count  with  stealing  and 
in  another  with  receiving  hides,  the  property  of  John  JPritchard,  Evidence  was  giTcn 
to  show  that  about  December  5,  1870,  12  hides  of  Pritchard'e  were  stolen  Arom  hii 
premises,  North  cote,  near  Melbourne,  which  he  in  some  degree  identified  with  12  hides 
then  outaide  the  court.  John  Jones^  a  slaughterman  in  Pritehard'e  employment,  who 
had  slaughtered  those  beasts  whose  hides  were  lost,  gave  general  evidence  of  identifi- 
cation of  the  same  hides,  and  especially  as  to  two  hides  taken  from  the  beasts  of  ooloon 
respectively  described,  as  to  one  of  which  the  skin  of  the  face  was  cut  in  a  peculiar 
manner  (described),  and  as  to  the  other  of  which  part  of  the  tail  waa  left  in  the  hide. 
A  witness,  Arthur  Cherry,  gave  evidence  that  on  December  7,  he  had  purchased  three 
of  the  hides  ouUide  the  court  from  Westlake,  which  he  had  marked,  and  was  rare  of 
the  marks  upon  two  of  the  three.  Evidence  was  given  that  nine  of  the  same  hides 
outside  the  court  were  found  on  December  8,  in  a  hut,  at  Richmond,  near  Melboome, 
occupied  by  Wettlake.  I  told  the  jury,  when  retiring,  that  they  might  see  and  ex- 
amine the  hides.  They  expressed  a  wish  to  have  the  witnesses  point  out  the  marks.  I 
told  them  I  did  not  think  1  could  properly  allow  that  at  that  stage  of  the  case,  as  it 
would  virtually  be  an  examination  of  witnesses  not  subject  to  cross-examination  or 
comment.  After  the  jury  had  retired  for  a  considerable  time,  and  announced  that 
there  was  no  probability  of  their  agreeing,  they  were  brought  into  court,  and  statfd 
through  their  foreman,  that  they  had  considerable  difficulty  as  to  the  identity  of  the 
hides  from  their  examination.  I  then  went  myself  with  the  jury  to  the  place  where 
the  hides  lay,  and  told  Jones  first  to  point  out  the  hides  peculiarly  cut  in  the  fiioe,  and 
next  that  having  part  of  the  tail,  which  he  did ;  and  I  told  Cherry  to  point  out  the 
marks  which  he  said  he  had  made  on  the  hides  sold  to  him,  which  he  did.  The  joij 
almost  immediately  convicted  Westlake  of  receiving  stolen  hides,  and  I  sentenced  him 
to  two  years'  imprisonment  with  hard  labour;  but  feeling  doubt  as  to  the  propriety  of 
the  course  I  pursued,  I  reserved  this  case  for  the  opinion  of  the  Court  upon  the 
validity  of  the  conviction. 

Dunne  in  support  of  the  conviction.  No  appearance  for  the  prisoner. 


Pee  Curiam. — "We  see  no  reason  to  doubt  the  propriety  of  the  course 
pursued. 

Conviction  affirmei 
Attorney  for  the  Crown :  Ghimer,  Crown  Solicitor. 
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MOEEISON  V.  CLARKE.  I87l. 

"JiuHces  of  the  Peace  Statute" — Practice — Imprieonment,  March  23. 

Justices  can  sentence  a  person  convicted  of  an  nnlawfol  assault,  to  an  imprison- 
ment of  three  months^  in  de&nlt  of  payment  of  a  fine  of  £10. 


Ap 


PEAL  from  General  Sessions,  Melbourne. 

The  Special  Case  stated  that  the  Appellant  was  conyicted  on  the 
10th  Nov.,  1870,  at  Healesville,  and  he  appealed  against  the  conviction. 
The  conviction  returned  to  the  Sessions,  was  as  follows  : — 

"  Be  it  Reuembebkd,  that  on  the  10th  day  of  November,  in  the  year  of  onr  Lord 
one  thousand  eight  hundred  and  seventy,  at  Healesville,  in  the  colony  of  Victoria, 
John  Morrieon,  of  Healesville,  in  the  said  colony,  publican  and  storekeeper,  is 
convicted  before  the  undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace,  and  a 
Police  Magistrate  in  and  for  the  said  colony,  for  that  he  the  said  John  Morrison,  on 
the  10th  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
Berenty,  at  Healesville,  in  the  said  colony,  did  unlawfully  assault  one  Martha  Anne 
Clarke,  of  Healesville,  contrary  to  the  statute  in  that  case  made  and  provided.  And  I 
adjudge  the  said  John  Morrison  for  his  said  ofiience,  to  forfeit  and  pay  the  sum  of  Ten 
Pounds,  to  be  paid  and  applied  according  to  law.  And  if  the  said  sum  be  not  paid 
forthwith,  I  adjudge  the  said  John  Morrison  to  be  imprisoned  in  the  gaol  at  Melbourne, 
in  the  said  colony,  for  the  space  of  three  months  unless  the  said  sum  shall  be  sooner 
paid. 

"  Given  under  my  hand  and  seal,  this  day  and  year  first  above  mentioned, 
at  Healesville,  in  the  colony  aforesaid. 

**C.  E.  Steutt,  P.m." 
(l.8.) 

Counsel  for  Appellant  objected  to  this  conviction  as  being  bad  in 
law  for  not  showing  the  statute  under  which  Appellant  was  committed, 
contending  that  the  statute  27  Vic,  JN"o.  233,  sec.  38,  under  which 
the  Crown  asserted  Appellant  was  convicted,  was  controlled  as  to  the 
term  of  imprisonment  to  be  awarded  in  default  of  payment  of  the  fine 
imposed,  by  the  later  statute  28  Vic,  No.  265,  sec.  15 ;  and  that,  not- 
withstanding the  4th  section  of  29  Vic.,  No.  290 ;  and  that,  conse- 
quently, this  conviction  was  bad,  the  term  of  imprisonment  adjudged 
therein  not  being  warranted  by  law. 

Duigan  for  the  Appellant. — ^The  ''  Crimindl  Law  and  PracHce  Statute 
1864,"  is  controlled  by  the  **  Justices  of  the  Feace  Statute  1865,"  passed 
snbflequently.  The  last  Act  in  effect  repeals  the  previous  one,  so  far  as 
regards  such  cases  as  the  present ;  and  the  only  punishment  that  can 
be  inflicted  is  two  months'  imprisonment. 
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1871. 


MORBIBON 
V. 

Clabke. 
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Dunne  for  the  Eespondent. — ^The  "  Justices  of  the  Peaee  Statute"  does 
not  repeal  the  "  Criminal  Law  and  Practice  StatiUe,*^  as  the  Act  No.  290 
enacts  that  no  Act  passed  in  the  session  of  1864  shall  be  repealed  bj 
implication  by  any  statute  passed  in  the  following  sessioh. 


Pee  CrBLA^. — ^The  conviction  is  right. 


Qmmetion  affirmed. 


Attorneys  for  Appellant :  McKean  l(  WUeon, 


Attorney  for  Bespondent :  Qumer^  Crown  Solicitor. 


March  23,24.I]!r  THE  MaTTEB  OF  THB  ''TRANSFER    OF  LANB   STATUTE" 
Ex  PAETE  DONALD  MX7NE0  EOSS. 

No,  801,  9. 135—19  Fie.,  No.  19,  «.  l76^Fi-fa—8ale  of  hmd^JdverUtemetU. 

Land  under  the  "  Frantfer  of  Zand  Statute"  was  levied  on  nnder  a  //«• 
The  Sheriff  advertised  in  the  local  newspaper  of  the  Ist  December,  1870,  u 
intention  to  sell  on  the  3rd  Janoarj,  1871,  and  in  the  Chvemment  OauUe  of 
the  dth  December,  1870,  an  intention  to  sell  on  the  10th  January,  1871.  Hie 
Sheriff  sold  on  the  10th,  and  on  the  Slst  January  executed  a  transfer  to  the 
purchaser. 

Held,  that  substantially  there  had  been  a  compliance  with  the  Act,  19  Fir, 
No.  19,  s.  176,  and  application  to  compel  the  Registrar-General  to  register  tiie 
transfer  granted,  but  without  depriving  him  of  his  costs. 


s 


X7MM0NS  under  the  "  Transfer  of  Land  Statute,"  see.  135,  calling 
upon  the  Begistrar-G-eneral  to  shew  cause  why  Ross  should  not  l)e 
registered  as  the  owner  of  land  near  Belfast.  l?he  reasons  gifen 
for  not  registering  the  applicant  were  the  following: — 

"  Choree  Nalder  was,  on  the  24th  November,  1870,  the  registered  proprietor  of 
freehold  land.  Grown  allotment  1,  of  section  1,  parish  of  Woomdoo,  county  of  Hamp- 
den. On  that  day  a  copy  of  a  writ  of  fi.  fa.  against  him,  at  the  suit  of  Martim  and 
others,  was  served  on  the  Registrar  of  Titles,  accompanied  by  a  statement,  as  required 
by  section  106  of  the  '  Tratufer  of  Land  Sta;bute*  specifying  such  Crown  allotment 
as  the  land  sought  to  be  affected  by  such  writ,  and  the  usual  entry  was  thereopon 
made  in  the  register  book.  On  the  81st  January,  1871,  a  written  transfer,  dated  die 
10th  of  the  same  month  by  the  sheriff  of  the  Belfast  circuit  district,  to  Donald  Mnaro 
Soss,  of  all  Nalder^M  estate  in  such  land,  was  presented  for  registration,  which  trantfer 
purports  to  be  on  a  sale  under  the  said  writ,  in  consideration  of  £51.  A  sale  of  tlM 
land  was  advertised  in  the  Government  Gasette  of  the  9th  December,  1870,  to  tike 
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plftoe  at  the  Caledonian  Hotel,  Belfast,  on  10th  Jannary,  1871,  and  was  also  adver-  1871. 

tised  m  the  Belfast  Qazeite  of  the  Ist  December,  1870,  a  newspaper  circulating  in  ^^''f^^^Z^ 

the  neighbourhood  of  the  land,  to  take  place  at  the  same  hotel  on  Srd  January,  1 871*  *     ^  .j^ 
The  transfer  to  Soss  has  been  refused  to  be  registered ;  and  in  compliance  with  a  "Xraksfbb  of 

requisition  in  this  behalf,  and  pursuant  to  the  135th  section  of  the  *  IVantfer  of  L(tnd  Laitd 

SliUuie,'  the  following  is  stated  as  the  ground  of  such  refusal — That  the  sale,  not  Statute  " 

baring  been  duly  advertised,  is  void :  19  Vio.,  No.  19,  sec.  176,  Beavan  «.  Chad-  ^^  P^*^ 

vick  (*).  ^®^^- 

"J.  Cabtsb,  Commismoner  of  Titles." 

T.  a* Beckett  for  the  Eegietrar. — ^The  proper  adyertising  of  a  sale  of 
land  is  a  condition  preliminary  to  the  sale,  and  the  land  must  be 
properly  sold  before  the  registrar  can  recognise  a  transfer  by  the 
sheriff.  The  transfer  itself  is  not  conclusive  evidence  that  everything 
done  prior  to  it  was  regular.  [Stawell,  C.  J. — The  month's  notice  of 
sale  required  by  the  Act  is  only  to  prevent  a  hasty  sale.]  The  Act 
requires  the  notice  to  be  given  in  two  newspapers.  Here  it  is  only 
given  in  one,  because  the  notice  in  the  Belfast  Gazette  was  not  correct, 
it  mentioning  the  sale  as  on  the  3rd  January,  whereas  it  did  not  take 
place  till  the  10th.  In  Beavan  v,  ChadwicJe  («),  a  sale  took  place  after 
due  notice,  but  the  bailiff  was  beguiled  from  the  place  by  the  pur- 
chaser, who  refused  to  complete  the  transaction,  and  the  bailiff  held  a 
fresh  sale  the  same  day  to  another  person.  The  Court  was  there  of 
opinion  that  the  second  sale  was  regular,  but  here  no  sufficient  notice 
was  given  at  all. 

Siginboiham  for  the  Applicant. — ^The  Act  requiring  notice  to  be 
given  in  two  papers  is  directory  only,  not  mandatory.  All  the 
registrar  has  to  look  to  is  the  transfer  from  the  sheriff.  If  the 
transferree  could  maintain  ejectment  on  that  transfer,  he  is  entitled 
to  be  registered  as  the  owner  of  the  legal  estate:  Drevemum  v, 
Bokerty  (<),  White  v.  Bannister  (t>),  Jacomh  v.  Goldsmith  (tr). 

Cur.  adv.  vult. 


Stawell,  C.  J. — Summons  to  the  Begistrar-G-eneral  to  shew  cause    March  24. 
why  Boss  should  not  be  registered  as  the  owner  of  land.    The  land  was 
brought  under  the  statute.     It  was  levied  on,  and  notice  of  intention 
to  sell  by  the  Sheriff  was  given,  but  an  error  crept  into  the  advertise- 
ments.   In  the  local  newspaper  the  notice  was  of  an  intention  to  sell  on 


(*)   3  W.  W.  &  A'B.,  L.,  127. 
(t)    ^ii<».  Vol.  I.,  £q.,  4. 


(v)    Snp.  Ct.  Vic,  Sept.  21, 1868. 
(«)  Sup.  Ct.  Vic,  Jnly  3, 1861. 
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1871.       the  3rd  January ;   in  the   Gazette,  the  notice  was  for  a  sale  on  tbe 
In  the  Matter  10th  January.     The  month  required  by  the  Act  expired  on  the  10th 

of  the       and  not  on  the  3rd.     The  sale  took  place  on  the  10th.     The  land 

Land        was  purchased  by  Ross,  and  the  usual  bill  of  sale  executed  by  the 
Statute"    gljeriff,  and  possession  taken.     The  Commissioner  of  Titles  declined 

Ross.  to  register  this  transfer  on  the  ground  that  the  publication  of  the 
time  and  place  of  sale  in  the  local  newspapers  was  not  conformahle 
to  the  Act.  We  had  occasion  to  consider  this  question  in  a  case 
of  ejectment  Beavan  v.  Chadimck  {a).  We  there  held  that  the 
object  of  the  Act  in  directing  advertisements  was  not  so  much  to 
obtain  competition  and  a  fair  amount  at  the  sale,  as  to  insure  a  rea- 
sonable time  intervening  between  the  first  notice  of  sale  and  the  actual 
sale,  so  as  to  prevent  one  person's  land  being  seized  and  sold  for  the 
debt  of  another,  and  we  are  still  of  tbe  same  opinion.  We  think,  in  the 
present  case,  it  is  only  applying  the  same  principle  which  we  there  laid 
down,  to  say  that  substantially  there  has  been  a  compliance  with  the 
Act.  The  sale  took  place  after  the  expiration  of  a  month  from  the 
notice,  and  if  we  were  to  read  the  Act  as  rigidly  as  the  Commissioner 
of  Titles  conceives  it  ought  to  be,  we  were  wrong  in  Beavan  v.  Ckadwiek. 
Although  it  is  the  duty  of  the  Commissioner  to  take  these  objections,  we 
""  think  this  is  untenable,  and  the  transfer  should  be  accepted.  This  case 
stands  in  a  different  position  from  most  others  brought  before  us  in  this 
way.  "No  other  questions  or  points  can  arise.  It  is  not  as  if  we  were 
asked  to  compel  the  Commissioner  to  bring  the  land  under  the  statute, 
the  land  is  already  within  the  statute ;  and  the  reasons  we  have  referred 
to  in  other  cases  which  lead  us  to  hesitate  before  we  compel  the  Com- 
missioner to  accept  a  title  do  not  exist  in  this.  We,  therefore,  grant 
the  application.  But  we  think,  as  far  as  the  Commissioner  is  concerned, 
he  only  exercised  a  proper  vigilance,  and  therefore  we  decline  to  give 
any  certificate  to  deprive  him  of  his  costs.  We  offer  no  opinion  as  to 
whether  the  proviso  is  mandatory  or  directory ;  our  judgment  of  course 
assumes  it  to  be  mandatory. 

Attorney  for  the  Eegistrar :   Gurner,  Crown  Solicitor. 

Attorney  for  the  Applicant :  Farmer. 


(ar)    3  W.  W.  &  A*B.,  L.,  127. 
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FLOWEE  Appellant  v.  STEPHEN  Eespotobnt.  1871. 

•'  Scab  Ad  1870,"  No.  870,  sees,  15  and  33.  ^^^^^  ^' 

Section  15  of  the  Act,  No.  370,  ig  directory  not  mandatory. 

An  information  alleged  that  Def«ndant,  on  the  17th  Nov.,  on  hecoming  aware 
that  certain  sheep  of  his  were  infected  with  scab,  omitted  to  give  notice  to 
the  inspector. 

Seld,  that  the  information  did  not  mean  that  Defendant  only  became  aware 
of  the  sheep  being  infected  on  I7th  November ;  but  that  on  I7th  November, 
being  aware,  he  did  not  g^ve  notice. 


A 


PPEAL  from  Petty  Sessions,  Hamilton. 


The  Special  Case  was  as  follows : — 

"The  information  alleged  that  the  Defendant,  on  the  I7th  day  of  November,  1870, 
at  Lake  Condah,  in  the  said  colony,  on  becoming  aware  that  4,774  sheep  branded  Y, 
and  of  which  he  was  the  owner,  were  infected  sheep,  did  omit  to  give  notice  in  writing 
to  WUUam  Henry  Stephen,  the  inspector,  that  the  said  sheep  were  so  infected.  The 
Defendant  pleaded  '  Not  Guilty'  of  any  offence,  and  after  hearing  the  parties  and  the 
evidence  adduced  by  them,  I  did  on  the  8rd  day  of  January,  1871,  find  the  Defendant 
guilty  of  the  said  charge  in  respect  of  1,80  i  sheep,  and  convicted  him  in  the  sum  of 
£90  4fl.,  computed  at  the  rate  of  Is.  for  every  such  sheep,  under  the  33rd  section  of  the 
"Scab  Act  1870."  It  was  proved  upon  the  hearing  that  the  Prosecutor,  an  inspector  of 
sheep,  visited  Defendant's  station,  at  Lake  Condah,  on  the  I7th  November,  1870,  for 
the  purpose  of  inspecting  his  sheep,  and  mustered  5,030  branded  with  Defendant's 
brand  V,  that  they  had  been  recently  dipped  for  scab,  that  Prosecutor  had  not  previ- 
ooaly  received  notice  the  sheep  were  infected,  and  then  refused  to  accept  such  notice. 
It  was  also  proved  that  3,226  of  the  sheep  had  been  under  licence.  Upon  cross-exami- 
nation, it  appeared  that  Prosecutor  had  not  published  his  address  in  the  Oovemmeni 
Gazette,  and  also  that  he  had  not  published  it  in  any  newspaper  circulating  in  the 
district  under  his  charge,  until  some  time  after  the  expiration  of  seven  days  from  the 
date  of  his  appointment  as  such  inspector.  It  was  contended  on  behalf  of  the  Defend- 
ant, that  he  could  not  be  convicted,  inasmuch  as  the  Prosecutor  had  entered  upon 
the  station  on  the  same  day  Defendant  became  aware  the  sheep  were  infected,  as 
alleged  in  the  information  and  proved.  And  further,  that  the  information  ought  to 
have  been  dismissed  on  the  ground  that  Prosecutor  had  not  complied  with  the  15th 
section  of  the  ssdd  Act,  informing  Defendant,  where  and  to  whom  the  notice  should 
have  been  addressed.  The  question  for  the  opinion  of  the  Court  is,  whether  my  said 
determination  was  erroneous  in  point  of  law.  (Signed) 

"J.  P.  Hamilton,  Police  Magistrate." 

Jjdamson  for  the  Bespondent  (Complainant  below). — Section  15  of 
tlie  "Scab  Act "  is  directory,  and  it  is  not  necessary  to  publish  the  inspec- 
tor's address  in  order  to  sustain  a  conviction.     K  the  Defendant  knew 
the  address  by  other  means  that  would  be  sufficient.  On  the  other  point 
stated  in  the  case,  the  only  inference  from  the  evidence  is,  that  the 
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1871.       Defendant  was  aware,  long  before  the  inspector  visited  the  run,  that  the 
Flowjsb     sheep  were  scabby.   He  had  dipped  a  large  number  of  them,  and  it  is  a 
^'  matter  of  notoriety  that  dipping  5,000  sheep  would  take  some  tima 

MolestDorth  for  the  Appellant  (Defendant  below),  admitted  section 
15  was  directory,  but  urged  there  was  no  evidence  that  the  Defendant 
was  aware  of  the  inspector's  address.  The  charge  against  Defendant 
was,  that  he  was  aware,  on  the  17th  Nov.,  that  the  sheep  were  scabby, 
and  he  had  a  reasonable  time  from  that  date  to  give  the  inspector  notice 
of  the  fact. 

Stawell,  C.  J. — We  think  the  appeal  should  be  dismissed.  The 
information  does  not  mean  that  the  Defendant  only  became  aware  of 
the  sheep  being  infected  on  the  17th  November,  but  that  on  the  17th 
November,  being  aware,  he  did  not  give  notice.  There  is  abundant 
evidence  that  he  Was  aware  of  their  being  infected  before  that  date. 
People  do  not  usually  dip  clean  sheep,  and  yet  the  Defendant  was  pro- 
ceeding with  the  dipping  of  5,000;  he  had  recently  dipped  about  3,000, 
and  the  remainder  were  those  that  formed  the  subject  of  the  informa- 
tion. As  to  the  other  point,  the  section  relating  to  the  publication  of 
the  notice  in  the  Gazette  is  not  mandatory. 


.Appeal  dUmiuei. 


Attorneys  for  AppeUant :  Fttlmer  if  Wade, 


Attorney  for  Eespondent :   Oumer,  Crown  Solicitor. 


March  26.  DXTNLOP  V.  TUTTT. 

Bill  qfsaU — ^fter'Ocquired  property. 

A  bill  of  sale  haying  been  duly  executed  and  filed,  Justices,  on  an  interpleider 
summons  to  try  the  right  of  the  holder  to  the  goods  comprised  in  it,  ought  to 
admit  evidence,  if  tendered,  to  shew  that  the  bill  of  sale  fell  within  13  SUi^ 
cap.  v.,  as  given  to  hinder,  delay,  and  defraud  creditors. 

If  a  bill  of  sale  purport  to  include  property  subsequently  acquired,  eridenoe 
mutt  be  adduced  by  the  holder,  of  some  act  of  affirmance  by  the  grantor,  respectiog 
such  last-mentioned  property. 


A 


PPEAL  from  Petty  Sessions,  AVangaratta. 
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Dunhp  obtained  a  judgment  in  the  County  Court  against  one  Charles  ^  ^^• 
James,  and  issued  a  Jl.  fa.  upon  it.  When  the  bailiff  levied,  the  goods 
were  claimed  by  Isctae  TiUty  under  a  mortgage  by  way  of  bill  of  sale 
from  Janies  to  him.  An  interpleader  summons  was  then  issued,  and  at 
the  hearing  of  it  Tuity  put  in  evidence  the  bill  of  sale,  dated  1st 
August,  1870,  purporting  to  be  made  between  him  and  James.  JDunlop^s 
solicitor  urged  his  right  to  examine  the  law  clerk  who  had  attested  the 
execution  of  the  bill  of  sale,  both  as  to  the  execution  and  the  actual 
payment  of  the  consideration  (£102),  which  consideration  he  chal- 
lenged ;  also  to  examine  witnesses  to  prove  that  the  bill  of  sale  was 
given  to  hinder,  delay,  and  defraud  creditors,  and  that  it  fell  within  the 
provisions  of  the  Statute  of  13  Miz,,  cap.  v.,  and  was  void  against 
the  execution  creditor.  The  bill  of  sale  having  been  duly  filed,  the 
justice  reused  to  admit  this  evidence.  jDunlop*s  solicitor  admitted  that 
it  was  duly  filed  according  to  the  7th  part  of  the  *^  Instruments  and  Se- 
curities Statute,*^  but  contended  that  certain  cows  and  chattels,  some 
of  the  property  seized,  were  not  enumerated  in  the  schedule  to  it,  and 
were  not  in  the  possession  of  the  judgment  debtor  when  the  bill  of  sale 
was  executed.  The  bill  of  sale  contained  the  following  clause : — ^'^  And 
also  all  other  the  goods  and  chattels  which  may  during  the  continuance 
of  this  security  be  brought  by  the  said  mortgagor  into  or  upon  the  said 
messuage  or  tenement  either  in  addition  to  or  in  substitution  for  all  or 
any  of  the  goods  and  chattels  described  or  mentioned  in  the  said 
schedule  all  of  which  it  is  hereby  agreed  shall  be  included  in  this 
security  and  be  hereby  assigned."  This  clause,  it  was  contended,  was 
inoperative :  Qale  v.  Bumell  (y).  The  justices  received  the  bailiff's 
eridence,  and  he  proved  the  identity  of  certain  of  the  goods  seized  with 
those  enumerated  in  the  schedule,  and  that  the  other  goods  and 
diattels  seized  (but  not  enumerated  in  the  schedule)  were  found  by 
him  in  or  upon  the  messuage  or  tenement  in  the  mortgagor's  occupa- 
tion.   The  justices  decided  in  TiUty's  favour,  and  Dtmlop  appealed. 

Dr.  Mackay  for  the  Appellant. — ^The  evidence  which  the  magistrates 
refused  to  receive  ought  to  have  been  admitted.  It  was  pertinent  to 
the  issue,  which  was,  whose  was  the  property  in  the  goods ;  and  inci- 
dent to  that  the  validity  and  bona  fides  of  the  bill  of  sale  should  have 
been  established.  The  evidence  offered  went  to  show  that  the  consid« 
eration  inserted  in  the  bill  of  sale  could  not  be  supported.  The  clause 
relating  to  future  acquired  chattels  would  be  inoperative  till  some  act 
of  afibrmance  was  effected  by  the  grantor  of  the  bill  of  sale,  before  the 
execution  of  the  County  Court  judgment :  Holroyd  v.  Marshall  (z). 

($)   7Q.B.,850.  (?)    88  L.  J.,  Ch.,  193. 
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^^ll  ,         -^^  appearance  for  the  Eespondent. 

Peb  Cueiam. — ^The  evidence  was  improperly  rejected.  The  Jueticee 
ought  to  have  admitted  it.  Evidence  of  some  act  of  affirmance  by  the 
grantor  should  also  have  been  adduced  respecting  the  future  acquired 
chattels. 

Appeal  allowed,    Oase   remitted  to 
Justices  with  the  opinion  of  ike 
Court 
Attorney  for  Appellant :  Norton. 


March  27.  O'KEEFE  APPELLANT  V,  BEHAN  Eespoitdent. 


Illegally  impounding —  Unenclosed  land — Question  of  title — Jurisdiction  of  justices— 
"Zand  Act  1865,"  sec.  24,  and  "Land  Act  1869,"  sec,  80. 

JS.  was  Bnmmoned  for  impounding  illegally  from  unenclosed  land  j  tiie  land  was 
purchased  from  the  Crown  in  1862.  Complainant  contended  that  under  the 
Land  Acts  of  1865  and  1869  there  was  no  power  to  impound  from  unfenced 
land. 

Meld,  that  the  justices  had  no  jurisdiction  to  enter  into  that  qneetiofn,  but 
were  confined  to  inquiring  whether  the  requirements  of  the  "  JPound  Statute" 
were  complied  with. 

Seld,  also,  that  in  the  notice  of  impounding  the  description  of  the  land  ai 
"Meredith"  was  sufficient. 


A 


PPEAL  from  Petty  Sessions,  Meredith. 

The  case  stated  that  the  Defendant  was  summoned  for  illegally  im- 
pounding three  horses,  the  property  of  Patrick  O'Keefe,  of  MereditL 
It  was  proved  upon  the  hearing  that  the  Defendant  had  impounded  the 
three  horses  in  question  off  unenclosed  land  of  his,  as  specified  in  the 
notice,  ai  follows :  — 

"  Meredith,  6th  January,  1871. 

"Impounded  this  day  Ax)m  enclosed  paddock,  one  horse,  trespass  28.;  also  three 
horses  from  land  unenclosed,  trespass  6d.  per  head.    Owners  unknown. 

"(Signed)  W.  BBH15." 

It  was  contended  that  the  notice  was  insufficient  in  Bubstance,  and 
therefore  fatal  to  the  defence.  The  police  magistrate  was  of  opinion 
that  it  was  a  question  of  fact  for  the  Bench  to  decide  whether  the  com- 
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plainant  could  be  misled  by  it,  and  that  substantially  the  notice  was  ^  ^^71. 
good,  inasmuch  as  the  horses  had  been  impounded  off  unenclosed  land, 
and  there  therefore  could  be  no  dispute  or  doubt  as  to  the  minimum 
scale  of  fee  being  alone  chargeable.  It  was  also  proved  that  the 
unenclosed  land  had  been  purchased  from  the  Crown  at  public  auction 
ia  the  year  1862.  It  was  contended  that  the  30th  section  of  the  "Land 
Aef^  of  1869  could  be  brought  to  bear  on  lands  so  bought.  The  police 
magistrate  was  of  opinion  that  it  could  not,  the  right  to  impound  off 
Buch unenclosed  lands  as  given  in  the  "Pound  AcV*  not  having  been 
repealed,  and  determined  that  the  matter  hereinbefore  stated  was  in- 
sufficient to  support  the  complaint. 

Siginhoiham  for  the  Appellant. — The  description  of  the  land  as  at 
"  Meredith  "  is  insufficient.  It  should  have  been  more  particularly 
described.  Nor  was  there  any  power  to  impound  from  unfenced  land : 
"" Land  Act  1865"  No.  145,  sec.  24,  "Land  Act  1869,"  No.  360,  sec.  30. 

Williams  for  the  Sespondent,  as  to  the  first  point,  cited  Wingjield 
V,  Glass  (a),  and  Pettett  v.  Mellies  {b).  As  to  the  other  point,  the 
Court  has  repeatedly  held  that  the  justices  have  no  jurisdiction  to 
inquire  further  than  whether  the  requirements  of  the  "Pounds  Statute'^ 
have  been  complied  with.  The  right  to  impound  here  involved  a 
question  of  title  with  which  the  justices  had  nothing  to  do:  Degraves  v, 
Bennett  (c),  Janes  v,  Capron  (d), 

Siginbotham  in  reply.  In  Degraves  v.  Bennett  the  magistrates'  juris- 
diction was  ousted  as  a  question  of  title  was  involved-  Here  there  was 
no  question  of  title ;  the  Defendant's  right  to  the  land  was  admitted, 
and  on  the  other  hand  it  was  also  admitted  that  the  land  was  unen- 
closed. If  it  were  unenclosed,  all  the  legal  disabilities  flowing  from 
that  fact  were  open  to  the  justices  to  consider. 

Stawell,  C.  J. — We  think  that  "  Meredith  "  is  a  sufficient  descrip- 
tion of  the  land.  On  the  other  point,  it  is  necessary  to  adhere  to  the 
plain  and  obvious  principle,  that  justices  cannot  inquire  into  a  question 
of  title.  The  fact  of  the  title  being,  as  it  is  alleged,  admitted  in  the 
proceedings,  does  not  alter  the  principle.  Whether  they  determine 
on  the  admission  of  the  parties  or  upon  evidence,  they  still  decide  on 
a  question  of  title,  which  they  have  no  power  to  do.     The  provisions  of 

(a)  6  W.  W.  &  A'B.,  4.  (c)    2  W.  &  W.,  L.,  191. 

(h)  1  A.  J.,  164.  {d)    Sap.  Ct.  Vic.,  June  22,  1869. 
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the  Statute  are  salutary,  if  we  may  be  allowed  to  say  so.  Various 
details  must  be  complied  with  in  the  impounding,  and  these  are  proper 
matters  for  the  justices  to  consider.  But  to  allow  them  to  go  beyond 
that,  even  indirectly,  would  be  to  confer  upon  them  a  jurisdiction  wbicli 
the  Legislature  never  intended  to  confer. 


Appeal  dumiisedy  mtk  codt. 


Attorney  for  Appellant :  Higgina, 


Attorney  for  Respondent :  J.  M.  Davies  for  Woolley  Sf  Hancood, 


March  27.    THE  ALADDIN  AND  TRY  AGAIN  UNITED  GOLD  MINING 
COMPANY,  LIMITED  «.  SCHAW  am  Othehs. 

Detinue — Mining  Company — Proper  demand. 

In  an  action  of  detinue  for  the  recovery  of  books,  &c.,  belonging  to  a  mining 
company,  it  was  proved  that  the  authority  to  demand  the  property  was  not 
signed  by  a  quorum  of  directors,  nor  by  the  manager  qud  manager. 

Seld,  that  the  authority  to  make  the  demand  was  insufficient,  and  phuntiA 
nonsuited. 


D 


ETINUE  for  the  recovery  of  books  and  other  property  belonging 
to  the  Aladdin  and  Try  Again  United  Gold  Mining  Company,  Limited. 
Plea — Non  detinet. 


The  Defendants  were  William  Schato,  who  claimed  to  be  a  director, 
and  O.  JV.  Oakley ^  who  claimed  to  be  legal  manager  of  the  Company. 
The  books,  Ac,  were  demanded  from  the  Defendants  by  Mr.  Kidgtw^ 
Plaintiffs'  attorney,  under  an  authority  purporting  to  be  signed  by 
three  directors,  named  Wekey,  Ellis,  and  McDonald,  It  was  proved, 
however,  that  McDonald  had  not  signed  personally,  but  ElliSy  one  of 
the  directors,  gave  evidence  that  McDonald  had  authorised  him  (ElUi) 
to  sign  for  him.  McDonald  was  called  as  a  witness  for  the  defence, 
and  denied  having  given  the  authority.  The  jury  found  specially  that 
McDonald  had  not  signed  the  order,  nor  given  Ellis  authority  to  sign 
for  him.  Wekey^  besides  being  a  director,  also  claimed  to  be  the  legal 
manager  of  the  company.  The  deed  of  association  required  that  three 
directors  should  constitute  a  quorum.  A  verdict  was  returned  for  the 
Plaintiffs,  leave  being  reserved  to  move  for  a  nonsuit ;  and  a  rule  «m 
for  a  nonsuit  was  obtained. 
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McFarland  and  Duigan  shewed  cause. — The  Plaintiffs  do  not  rely  on        ^S*^!* 
the  authority  to  Kidston  as  emanating  from  the  directors,  but  as  coming  aladdin  aitd 
from  Wekey,  who  as  manager  was  entitled  under  No.  228  to  the  control   '^jj^  Again 
of  the  books.     Wekey* 8  signature  alone  was  sufficient.  ©. 


SOHAW. 


Siginhoiham  and  Casey  for  the  rule. 

Stajtell,  C.  J. — It  is  plain  that  the  demand  was  not  made  as  from 
the  manager,  but  as  from  the  directors,  and  the  eridence  of  authority 
from  a  quorum  of  directors  is  not  sufficient.     The  rule  will  be  absolute. 

Rule  absolute  for  a  nonsuit. 
Attorney  for  Plaintiffs :  Kidston, 

Attorney  for  Defendants  :  Oresson. 


MASTEETON  and   OthEES  V,   BLAIE  and   OtHEBS.  March  22,  28. 


Co-operative  company — Partnership  of  more  than  twenty  members — "  Companies^ 
Statute  1'^^"—'' Friendly  Societies  Statutes'—No.  Zi&,  ss.  66,68— Ii^otice  of 
defence,  and  special  defence. 

Directors  of  a  co-operative  company  consisting  of  more  than  twenty  members, 
and  therefore  illegal  nnder  the  ''  Companies  Statute  1864,"  held  nevertheless 
liable  for  goods  supplied  to  the  company. 


A  notice  of  intention  to  defend  nnder  the  "  County  Courts  Statute**  although 
delivered  beyond  the  prescribed  time,  is  in  sufficient  time  if  delivered  before 
judgment  is  signed.  It  is  in  the  discretion  of  the  judge  to  allow  a  special  defence 
to  be  entered  upon  although  notice  of  it  be  not  given  in  time,  or  to  the  right 
person. 


A 


PPEAL  from  County  Court,  Ballarat. 

Defendants  were  sued  in  the  County  Court,  Ballarat,  for  £^Q  2s.  5d. 
for  goods  sold  and  delivered.  The  plaint  was  under  sec.  56  of  the 
^pourUy  Courts  Statute  1869,"  and  required  the  Defendants  to  give  notice 
of  intention  to  defend  within  ten  days  from  service.  The  plaint  was 
served  on  the  Defendant  Blair  about  six  p.m.  on  Slst  October,  1870, 
and  was  duly  filed  as  required  by  the  Bules.  Blair  gave  a  notice  of 
defence  as  follows : — ''  I  intend  to  defend  this  action  on  the  ground  of 

c2 
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1871.       illegality."  This  notice  was  delivered  to,  and  accepted  by,  the  Begistnr 
Mastebtoit  of  the  Court  at  his  private  residence,  his  oiSce  being  then  closed,  at 
^  ^-  four  p.m.  on  11th  November.     The  Eegistrar  sent  notice  to  Plaintiffs' 

attorney  on  12th  November  as  follows: — ^''Take  notice,  the  Defendants 
in  this  action  have  given  notice  of  their  intention  to  defend."  After 
the  notice  of  defence  had  been  lodged  Plaintiffs'  attorney  applied  to 
the  Eegistrar  to  enter  up  judgment  for  Plaintiffs  against  the  Defendant 
Blair  under  Eule  34,  Order  III.,  on  the  ground  that  the  notice  of 
defence  was  too  late,  but  the  Eegistrar  refused  to  do  so,  aa  the  notice 
was  given  prior  to  the  application.  On  the  16th  November,  1870, 
Defendant  Blair's  attorney,  sent  notice  to  Plaintiffs'  attorney  of 
special  defence,  as  follows : — "  Illegality. — That  the  company,  associa- 
tion, or  partnership  in  respect  of  which  the  Defendant  David  Blair 
is  sued,  was  illegal  by  virtue  of  the  provisions  of  the  4th  section  of  the 
*  Companies'  Statute  1864,'  there  being  more  than  twenty  persons 
shareholders  of  the  said  Company." 

The  cause  came  on  for  hearing  at  Ballarat,  on  the  29th  November, 
1870,  before  the  Judge,  Blair  being  the  only  Defendant  appearing. 
The  Attorney  for  the  Plaintiffs  applied  to  the  Court  to  enter  np 
Judgment  for  the  Plaintiffs  against  the  Defendant  Blair  on  the  fore- 
going facts,  but  the  learned  Judge  refused  the  application,  on  tKc 
ground  that  as  the  notice  of  defence  had  been  lodged  before  application 
to  enter  up  Judgment,  the  notice  was  in  time. 

The  case  was  then  heard,  and  it  was  proved  that  the  Defendants 
were  members  of  the  Ballarat  co-operative  store.  The  goods,  the  price 
of  which  was  sued  for,  were  supplied  to  the  store.  The  store  was 
managed  by  a  committee  and  a  general  manager.  There  were  more 
than  twenty  persons  in  the  company,  which  was  not  registered  mider 
the  "  Companies*  Statute  1864."  Blair  took  no  active  part  in  the  man- 
agement of  the  store  for  the  previous  eighteen  months,  and  never  held 
himself  out  as  a  partner  in  the  store ;  he  had  not  ordered  the  goods, 
nor  authorised  any  one  to  pledge  his  credit  for  them,  or  to  hold  him  out 
as  a  partner,  and  there  was  no  evidence  to  shew  that  Plaintiffs  knew 
or  believed  him  to  be  a  partner.  He  had  ceased  for  eighteen  months  to 
be  a  partner,  but  gave  no  notice  to  the  public  or  the  Plaintiffs  of  his 
retirement. 

Eor  the  Defendant,  Blair,  it  was  contended  that,  inasmuch  as  it 
appeared  from  the  evidence  that  the  partnership  was  an  illegal  tradiiig 


V. 

Blaib. 
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partnership,  the  Plaintiffs  had  no  remedy  against  him,  but  must  sue  the  1®*^^- 
persons  who  gave  the  order ;  and,  that  being  an  illegal  trading  partner-  Mastebton 
ship,  the  members  of  it  had  no  implied  authority  to  make  contracts  on 
behalf  of  the  partnership  as  an  ordinary  partnership,  and  express  autho- 
rity must  be  proved.  For  the  Plaintiffs  it  was  replied,  that  evidence 
waa  not  admissible  to  prove  that  over  twenty  persons  were  carrying  on 
business  in  partnership  as  an  unregistered  trading  company,  inasmuch 
as  the  Plaintiffs  were  no  parties  to  the  partnership  contract,  and  it  was 
not  shown  that  they  knew  of  the  illegal  partnership  ;  that  the  Defen- 
dant Blair  could  not  set  up  as  a  defence  to  this  action  the  illegality  of 
the  partnership ;  and  that  the  contract  on  which  Plaintiffs  sued  was 
not  tainted  or  affected  by  the  illegal  contract  of  partnership.  The  Court 
nonsuited  the  Plaintiffs  on  the  ground  that,  as  the  partnership  in  respect 
of  which  the  Defendant  was  sued  was  illegal,  under  section  4  of  the 
"  Companies*  Statute  18(>4,"  he  was  not  liable  to  be  sued  as  a  partner 
for  the  debts  of  the  partnership,  as  he  neither  expressly  nor  impliedly 
ordered  any  of  the  goods,  nor  had  any  knowledge  of  their  being  ordered. 

From  this  decision  the  Plaintiffs  now  appealed. 

WilliofM  for  the  Appellants. — The  notice  of  intention  to  defend  is 
too  late.  It  should  have  been  given  within  ten  days  after  service, 
whereas  twelve  days  elapsed  before  it  was  delivered.  The  notice  of 
special  defence  is  also  bad,  it  having  been  delivered  to  the  wrong  person. 

Stawbll,  C.  J. — A  notice  of  defence  is  like  a  plea.  If  a  Defendant 
can  get  it  in  before  judgment  is  signed,  it  is  sufficient ;  and  it  is  in  the 
discretion  of  the  Judge  to  say  if  he  will  allow  a  special  defence  to  be 
entered  into  if  not  properly  given. 

Williams^  on  the  other  point  in  the  case,  submitted,  that  though  as  a 
company  the  partnership  might  be  illegal,  not  having  been  registered, 
yet  the  members  of  the  partnership  could  not  take  advantage  of  their 
own  wrong  so  as  to  avoid  liability  to  persons  who  dealt  with  them  in 
good  faith.  By  becoming  a  member  of  the  concern^  Blair  authorised 
the  others  to  act  for  him :  Ha/rris  v.  Amery  (e), 

Biginhoiham  for  the  Eespondent. — Section  4  of  the  "  Oompanies* 
Statute  1864,"  declares  that  an  unregistered  partnership  of  more  than 
twenty  members  is  illegal.     It  cannot  exist  even  as  a  partnership,  and 

(«)  L.  R.,  1  C.  P^  148. 
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1871.       if  there  is  no  partnersliip,  one  member  of  the  company  cannot  bind  tbe 
Mastbbton   others.     Each  is  responsible  only  for  his  own  acts,  and  for  the  acts  of 
those  whom  he  expressly  authorises  to  be  his  agents. 


V. 

Blaib. 
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March  28.  Stawell,  C.  J. — Special  case  from  the  County  Court,  Ballarat,  in 
an  action  for  goods  sold  and  delivered.  The  goods  had  been  duly  sold 
to  the  manager  and  directors  of  a  Company  of  which  the  Defendante 
were  members.  It  was  contended,  howcTer,  that  they  were  at  liberty 
to  plead  illegality  and  prove  that  the  partnership  consisted  of  more 
than  twenty  members,  and  had  not  been  registered  in  pursuance  of  the 
"  Companies'  Statute  1864."  This  was  objected  to  on  the  part  of  tlic 
Plaintiflfs,  who  contended  that  the  maxim  JEx  turpi  causd  non  oritur  actio 
was  peculiarly  applicable  in  the  case  of  a  non-compliance  by  the  Defen- 
dants with  the  requirements  of  a  Statute ;  that  to  allow  this  defence  wu, 
in  fact,  to  encourage  an  infringement  of  the  Statute  itself ;  and  that  the 
case  would  have  been  different  had  the  plea  gone  on  to  aver,  or  had  it 
been  proved  that  the  Plaintiffs  were  aware  of  the  non-registration  of  the 
Company  in  which  case  they  would  have  been  partidpes  criminis  with  the 
Defendants  themselves.  The  Defendants  contended,  that  in  order  to 
render  them  liable  it  was  necessary  the  Court  should  hold  that  a  part- 
nership existed ;  and,  inasmuch  as  the  Statute  declared  a  partnership 
should  not  exist  the  Court  was  concluded;  it  could  not  hold  that  a  part- 
nership which  the  Legislature  had  enacted  was  not  to  be  one.  But  tiie 
proper  answer  to  the  argument  was,  we  think,  given  at  the  trial,  namelj, 
that  to  enable  the  Court  to  decide  there  was  not  a  partnership,  certain 
facts  must  be  proved,  and  until  those  facts  had  been  proved  the  Court 
did  not  know  whether  there  were  more  than  twenty  members  or  not ; 
in  effect,  the  Court  was  not  seized  of  the  necessary  facts  to  decide  that 
the  partnership  was  illegal,  and  the  Defendants  ought  not  to  be  allowed 
to  prove  them.  As  the  sale  was  established,  the  Defendants  are 
answerable  for  the  goods  sold  to  their  agents,  and  the  nonsuit  therefore 
will  be  set  aside,  the  appeal  allowed,  and  a  verdict  entered  for  the 
amount  claimed  £66  2s.  5d.  No  costs  were  given  in  the  Coimty  Court 
and  we  give  none.    Of  course  the  usual  costs  of  appeal  will  be  allowed. 

Attorney  for  Appellants :  Dickson  for  Watson. 

Attorneys  for  Respondents  :  McKean  Sf  Wilson. 
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THE  COMMERCIAL  BANK  OF  AUSTRALIA  LIMITED  v.  i87i. 

THE  GRASSY  GULLY  QUARTZ  MINING  COMPANY        j|f^23^28 

REGISTERED. 

Mining  contf  any — Mortgage  for  pott  debt — Covenant  to  pay — Pleading  insufficient 

in  form, 

A  mortgage  by  a  mining  company  registered  nnder  No.  228,  to  secure  a  past 
debt  is  invalid ;  and  the  company  is  not  liable,  either  on  an  implied,  or  express, 
covenant  in  the  mortgage  deed  to  pay  the  amount. 

The  Conrt  will,  upon  demurrer,  accept  as  valid  a  plea  which,  although 
insufficient  in  form,  can  by  reasonable  construction  be  held  sufficient  in  sub- 
stance; casting  upon  the  opposing  party  the  necessity  of  applying  in  Chambers, 
to  correct  the  pleading,  if  defective  in  form. 


D 


EMURRER  to  Pleas. 


Declabation.  First  Count. — That  Defendants  by  deed,  bearing 
date  the  8th  December,  1869,  covenanted  to  pay  Plaintiffs  £1,250  on 
demand,  with  interest  at  10  per  cent,  but  did  not  pay  the  same. 

Second  Count. — ^That  by  a  similar  deed  of  Ist  February,  1870, 
Defendants  also  covenanted  to  pay  Plaintiffs  £1,250  and  interest,  but 
did  not  pay  same. 

Flea  (inter  alia)  to  the  first  Count. — ^Thaf  before  and  on  the  8th 
December  1869  and  at  the  commencement  of  this  action  Defendants 
"were  a  company  duly  incorporated  under  the  Act   No.  228     That 
before  said  8th  December  certain  sums  of  money  had  been  advanced 
by  the  Plaintiffs  to  the  said  company  and  the  Plaintiffs  requested  the 
Defendants  to  secure  the  repayment  of  the  said  sums  so  advanced  and 
to  secure  the  re-payment  of  the  said  past  debt  by  executing  the  deed 
mentioned  in  the  first  count  and  the  said  deed  was  made  to  secure  the 
repayment  of  the  said  past  debt  and  purported  to  be  and  is  a  mortgage 
of  the  land  of  the  Defendants  held  under  lease  or  claim  and  to  be  and 
is  a  biU  of  sale  of  the  machinery  plant  goods  chattels  and  effects  of 
the  Defendants  and  the  said  deed  was  executed  to  secure  the  repay- 
ment of  the  said  past  debt  alone  and  there  was  no  other  consideration 
for  the  same. 

There  was  ^  a  similar  plea  to  the  second  count  as  to  the  deed  of  the 
Ut  February,  1870. 
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1871.  Demtiebeb. — For  tliat  the  invalidity  of  the  deeds  does  not  affect  tk 

CoMMBBciAL  contracts  therein  contained. 


Bane  of 
Australia 

V. 

Gbassy 

Gully 

Company. 


Miginbotham  for  the  demurrer. — ^It  may  be  that  the  company  cannot 
give  a  valid  mortgage  to  secure  a  past  debt.  But  although  the  deed 
may  be  bad  as  a  mortgage,  the  covenant  it  contains  is  good  as  a 
covenant  to  pay :  Kerrison  v.  Cole  (/),  Mouys  v,  Leake  (y),  Courtney  r. 
Taylor  (h),  Marry  at  v.  Marry  at  {J), 

Molesworth  for  the  Pleas. — The  Court  decided  in  M^Kean  v.  The  01^ 
in  the  JRoek  Company  (k),  that  a  company  registered  under  the  Act 
No.  228,  could  not  mortgage  its  machinery  for  a  past  debt,  and  that 
such  companies  were  strictly  limited  to  the  powers  conferred  on  them 
by  the  Act.  If  they  have  no  power  to  mortgage,  they  have  no  power 
to  change  a  simple  contract  debt  into  a  specialty  without  any  new 
consideration.  If  the  company  is  sued  on  the  deed  they  cannot  shew 
that  no  consideration  was  given,  whereas  if  they  are  sued  for  the  dd)t 
merely  they  can  enter  into  the  whole  transaction.  [Stawell,  C.  J.— 
The  pleas  do  not  state  whether  the  covenant  is  express  or  implied.] 
It  is  immaterial  in  what  form  the  covenant  may  have  been  given;  it 
is  one  the  company  had  no  power  to  give. 

Hiffinbotham  in  reply.  The  company  is  not  prevented  by  the  Act 
from  entering  into  a  bond  to  repay  a  debt,  and  it  surely  has  the  same 
power  to  bind  itself  that  a  private  individual  has  :  White  v.  The  Oar- 
marthen  Railway  Company  (Q. 

Our.  adv.  tmU. 


March  28. 


Stawell,  C.  J. — Declaration  on  a  covenant  to  pay  a  certain  sum  of 
money.  There  are  two  counts  both  on  similar  covenants,  in  two  sepa- 
rate deeds.  The  Defendants  plead,  to  the  effect  that  they  are  a  mining 
company  registered  under  the  Act,  No.  228,  that  they  had  incurred  a 
debt  to  the  Bank,  and  in  order  to  secure  payment  of  that  past  debt  the 
Plaintiffs  requested  the  Defendants  to  execute  the  deed  mentioned  in 
the  first  count,  and  they  did  so  ;  that  that  deed  was  a  mortgage  of  the 
plant  and  machinery  of  the  Company,  and  that  there  was  no  other  con- 
sideration for  the  deed.  The  second  plea  was  substantially  the  same 
to  the  second  count.  It  was  urged  for  the  Defendants  during  the  argu- 

(/)   8  East.,  281.  (f)  29  L.  J.  Ch.,  665. 

6 

83  L.  J.  Ch.,  d3. 


(ff)    8T.  R.,  411. 
(A)    6M.&G.,851. 


(k)  Sup.  Ct.  Vic,  April  9, 1868. 
CO 
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ment,  that  the  covenant  to  pay  in  a  mortgage  deed  need  not  be  1871. 
expressed,  it  may  be  implied ;  that  every  mortgage  contains  an  implied  Commeeciai. 
covenant  to  pay  the  sum  secured ;  and,  inasmuch  as  the  declaration  did 
not  refer  to  the  covenant  as  expressed,  it  may  now  be  taken  as  an 
imphed  covenant  and  fall  within  section  25  of  the  Act,  No.  228.  But 
if  the  Defendants  wished  to  raise  this  defence,  the  plea  should,  in  our 
opinion,  have  gone  on  to  aver  that  it  was  a  covenant  implied  in  the  mort- 
gage.   The  plea  as  regards  this  line  of  defence  does  not  go  far  enough. 


Bank  ov 

Attstkalia 

V, 

Grassy 
Gully 

CoMPAJfY. 


But  another  question  is  raised,  and  one  of  some  importance.     It  is 
conceded  that  if  this  were  an  implied  covenant  it  would  fall  within 
section  25,  enabling  a  mortgage  to  be  given  in  order  to  secure  payment 
of  money  borrowed,  meaning,  as  this  Court  has  twice  held,  money  bor- 
rowed at  the  time  the  mortgage  is  given,  and  that  it  is  not  competent 
for  a  Company  to  mortgage  its  plant  and  tools  of  trade  to  secure  a  past 
debt.   If  they  do  give  such  a  mortgage,  and  if  the  covenant  to  pay  the 
amount  arises  merely  by  implication  from  the  mortgage  and  is  undis- 
tinguishable  therefrom,  such  a  covenant  could  no  more  be  sustained 
than  the  mortgage  itself.    To  allow  it  would  be  to  permit  the  legisla- 
tion on  the  subject  to  be  evaded.     If  then  an  implied  covenant  to  pay 
would  not  be  allowed,  ought  this  Court  to  allow  an  express  covenant 
to  pay  to  have  effect.     We  think  such  a  covenant  if  held  valid,  would 
defeat  the  Statute  altogether.     If  our  previous  decisions  are  assented 
to,  namely,  that  a  mortgage  cannot  be  given  to  secure  a  past  debt,  it 
follows  necessarily,  that  the  prohibition  extends  to  covenants  to  pay  in 
that  mortgage,  whether  express  or  implied.    It  is  unnecessary  for  us  to 
decide  what  the  effect  would  have  been  if  the  covenant  was  contained 
in  a  separate  deed.  The  point  is  not  before  us.  Our  decision  rests  upon 
the  construction  of  the  25th  section  already  alluded  to.     We  have  had 
some  difficulty  in  deciding  the  demurrer,  as  the  plea  is  not  sufficient  in 
form, but  no  objection  was  made  to  it  on  this  ground,  and  the  tendency 
of  the  Court  is  to  accept  as  valid  a  plea,  which  by  reasonable  construc- 
tion can  be  held  sufficient  in  substance,  casting  upon  the  opposing  party 
the  necessity  of  applying  to  a  Judge  in  Chambers  to  correct  the  pleadiag 
if  defective  in  form.    In  that  aspect  we  hold  that  substantially  the 
defence  to  which  I  have  referred  has  been  raised  by  the  present  pleas. 
Oar  judgment  will  be  for  the  Defendants. 

Attorney  for  Plaintiffs :  J,  M.  Davies  for  Woolley  ^  Marwood, 

Attorney  for  Defendants :  R,  B.  Davies  for  McOormich. 
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1871.  LEMPEIEEB  v.  MILLEB. 

March  23,  28.  Marine  insurance — Particular  average — Chode  specifically  described. 

"  Horses  "  were  insured  for  a  bulk  sum,  free  from  particular  average.   In  an 
action  to  recover  the  value  of  some  of  the  horses  that  died  during  the  voytge, 

Meld,  on  demurrer,  that  "  horses "  was  a  specific,  not  a  generic,  description; 
and  that  the  insurers  were  not  liable  unless  all  the  horses  were  lost. 


D 


EMUEEER  to  Plea. 


DscLABATiON  on  a  policy  of  marine  insurance  on  horses,  hay,  bran, 
and  oats,  in  the  ship  Sta^,  from  Melbourne  to  Bombay,  the  horses  being 
valued  at  £1,600,  and  the  hay,  bran,  and  oats  at  £400 ;  the  honeB 
being  warranted  free  of  jettison  and  mortality,  and  free  of  particulur 
average  unless  occasioned  by  the  ship  being  sunk,  burnt,  or  stranded : 
averment  that  twenty-six  horses  were  lost,  and  that  the  Defendants  did 
not  pay  on  the  policy. 

Plea  (inter  alia)  setting  out  the  policy  in  full,  the  material  part 
being  that  sixty-six  horses  were  insured,  valued  at  £1,600;  and  alleging 
that  forty  of  the  horses  were  not  lost  but  were  safely  landed,  and  that 
the  ship  was  not  sunk,  burnt,  or  stranded. 

Demitbbeb — For  that  the  plea  only  repeats  what  is  alleged  in  the 
declaration  and  shews  no  variance. 

Williams  for  the  Demurrer. — ^The  question  raised  by  this  demurrer 
is,  whether  to  entitle  the  Plaintiff  to  recover  on  the  policy  all  the  horses 
must  be  lost,  or  whether  he  can  recover  on  an  average  loss.  It  ia 
admitted  that  Ralli  v.  Janson  (m),  seems  to  be  against  the  Plaintiff's 
view ;  but  that  case  has  not  been  followed  by  later  authorities.  Duff 
V.  Mackenzie  (n),  was  on  an  insurance  on  "  Master's  effects,"  and 
there  it  was  held  that  all  the  "  effects"  need  not  be  lost  to  entitle  the 
Plaintiff  to  recover.  Wilkinson  v,  Hyde  (o),  followed  Duff  v,  Mackenzie. 
The  argument  of  the  Defendants  amounts  to  this,  that  if  2,000  horses 
were  insured  and  all  died  but  one,  the  insurers  would  not  be  liable. 

Siyinbotham  for  the  Plea. — ^The  insurance  was  not  on  separate 
horses,  but  on  60  horses  as  a  whole.    The  general  rule  of  law  is, 

(m)    6  £1.  &  Bl.,  422.  (p)   8  0.  B.,  N.  S.,  30. 

(»)    8  C.  B.,  N.  S.,  16. 
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that  where  a  cargo  is  warranted  free  of  particular  average,  if  part  of        1871. 
the  articles  is  lost,  that  is  a  partial  loss  of  the  whole,  not  a  total  loss  of  Lempbierb 
the  part.    In  Mills  v.  The  London  Insurance  Company  (p),  where  a  cargo  ^' 

of  wheat  was  insured,  and  part  of  the  wheat  was  lost  by  leakage,  it 
was  held  that  the  insured  could  not  recover  the  value  of  what  was  lost, 
because  the  insurance  was  on  the  whole  of  the  wheat,  and  not  on  each 
separate  grain.  The  same  principle  was  maintained  in  JEntwisle  v. 
Ellis  (q).  The  American  courts  have  adopted  the  same  view  in  Brooks 
V.  The  Louisiana  Insurance  Company  (r). 

Cur,  adv.  vult. 


Stawell,  C.  J. — Demurrer  to  plea.  The  action  was  on  a  Policy  of  March  28. 
Insurance  against  sea  risk  on  certain  horses  and  provender  from  Mel- 
bourne  to  Bombay.  The  Defendants  set  out  the  policy  in  express  terms, 
and  averred  that  some  of  the  horses  arrived  safely,  and  that  as  by  the 
terms  of  the  policy  the  insurance  was  free  of  particular  average  the 
Company  were  not  liable.  The  policy  runs  thus : — "  Say  on  66  horses 
valued  at  £1,600  free  of  jettison  and  mortality  and  free  of  particular 
ayerage  unless  occasioned  by  the  ship  being  sunk,  burnt,  or  stranded ; 
and  on  hay,  bran  and  oats  £400,  making  altogether  £2,000.'*  The 
hay,  bran  and  oats  were  provided  for  in  the  usual  terms  of  these 
insurances. 

It  was  conceded  that  the  case  of  Balli  v.  Janson  («),  had  determined 
the  general  question,  that  goods  described  by  a  specific  enumeration  and 
warranted  free  from  average  must  be  wholly  lost  in  order  to  entitle  the 
insured  to  claim ;  but  it  was  urged  that  Duff  v.  Mackenzie  (<),  and 
Wilkinson  v,  Hyde  (u),  both  decided  subsequently  to  Balli  v.  Janson, 
were  authorities  against  the  present  Defendant.  In  Buff  v.  Mackenzie, 
it  was  an  insurance  on  "Masters'  effects"  free  of  particular  average, 
and  "Masters'  effects"  was  held  to  be  not  a  specific  but  a  generic 
description,  and  that  the  word  "  effects"  might  include  articles  of  very 
different  species,  and  apparently  on  that  ground  the  Court  held  that 
the  insurers  were  liable.  In  Wilkinson  t?.  Hyde  the  insurance  was  on 
"  goods,"  and  the  Court  held  that  that  was  a  generic  description  ;  that 
it  was  competent  for  the  insured  to  show  that  it  included  goods  of 
different  species,  and  on  that  ground  also  they  held  the  insurers  were 
liable.    We  cannot  think  that  "  horses"  is  to  be  regarded  as  a  generic 

{p)  5  M.  &  W.,  669.  (#)    6  El.  &  BL,  422. 

(q)   2  H.  AN.,  649.  {t)    3  C.  B.,  N.  S.,  16. 

(r)   Manhall  on  Iiuurance,  608.  (o)    lb.,  80. 
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^_J5J^     description.   There  are  no  doubt  horsea  of  dilTerent  kinds  of  breed,  but 

Lbmpbibbb  horae  K  the  species,  animal  the  genus;  and  we  consider  outwUh 

MIU.KB       bound  by  Salli  v.  Jimson.     Duff'v.  Mackenzie  and  Wilkiruoti  v.  Sfde, 

are  clearly  distinguishable  from  this  case.    It  was  said  that  "hones" 

was  just  as  much  a  generic  description  as  "  effects "  in  the  one  cue, 

and  "  goods"  in  the  other,  but  we  cannot  concur. 

"We  were  referred  by  the  Defendants  to  the  case  of  Brook*  r.  Tit 
Louisiana  Inturance  Company  (le),  in  which  "mulee"  were  the  sub- 
ject of  insurance  free  from  average.  That  case  is  a  decision  of  the 
American  Court,  and  is  entitled  to  the  highest  consideration.  These 
decisions  are  cited  in  the  English  Courts,  and  very  great  weight  attached 
to  them  ;  and  this  particular  case  is  quoted  by  Mr.  Justice  WUla,  uid 
acted  upon  in  Wilkinton  v.  Syde.  There  was  also  a  case  of  insurance 
on  "fruit,"  and  yet  it  was  held  that  in  an  insurance  on  "  cases  of  lemou 
and  oranges"  they  were  not  different  species  of  one  genus,  and  that  kll 
must  be  lost  in  order  to  entitle  the  insured  to  recover ;  in  fact, "  fruit" 
is  considered  just  as  specific  as  "  horses." 

We  think  our  judgment  must  be  for  the  Defendants,  and  it  is  satis- 
factory to  see  that  both  parties  can  have  had  no  doubt  about  what  the 
intfintion  was.  The  policy  contains  in  red  ink,  "  average  recoverable  on 
each  bate  of  wool  as  if  separately  insured,"  and  impliedly  hones  not  u 
specified  are  not  separately  insured.  It  is  evident  that  the  risk  for 
bran  and  horses  would  not  be  the  same,  and  as  they  are  taken  at  ibe 
same  rate,  it  waa  intended  to  reduce  the  risk  on  the  horses  to  the  same 
degree  aa  the  risk  on  the  bran.  Separate  provisions  were  inserted  ta 
to  each,  and  if  we  did  not  give  effect  to  these  separate  provisions  we 
should  be  doing  violence  to  the  plain  construction  of  the  policy. 

Judgment  for  liefendaiii*. 

Attorney  for  Plaintiff;  fovey. 

Attorney  for  Defendant :  J.  B.  Bennett. 


(v)   Hanhidl  on  Insunuice,  61 
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SLEEP,  AppELLA2!rT,  V.  VIETUE,  Eebpowdbkt.  1871. 

IBning  company — Contributory — Transfer  to  pauper,  March  2i,  28. 

An  absolute  transfer  of  shares^  although  made  io  avoid  calls,  is  not  necessarily 
malafide, 

PECLA.L  case  by  way  of  appeal  from  Petty  Sessions,  Ballarat. 


Sleep  was  summoned  by  the  official  agent  of  the  Stuart  Mill  Mining 
Company  for  contributions  on  180  shares  in  that  company.  Li  the 
share  register  of  the  company  the  Defendant  was  registered  as  an 
-original  shareholder  for  150  contributing  and  30  paid-up  shares.  On 
the  12th  October,  1869,  the  Defendant  tendered  the  scrip  for  the  150 
contributing  shares  to  the  manager  of  the  company  for  transfer, 
together  with  a  transfer  signed  by  the  Defendant  and  accepted  by  one 
Jamei  Fergtuon  and  witnessed  by  one  John  Wilson,  The  manager,  in 
the  usual  way,  registered  the  transfer,  and,  as  he  believed,  but  would 
not  swear  positively,  delivered  the  now  scrip  certificates  for  the  shares, 
in  the  name  of  James  Ferguson,  to  the  Defendant,  or  left  them  at  his 
place  of  business  at  Ballarat.  The  manager  stated  in  evidence  that  he 
did  not  know  James  Ferguson  or  John  Wilson^  and,  as  far  as  he  knew, 
never  saw  them. 

•  The  Defendant  being  called  as  a  witness  for  the  Plaintiff,  stated  that 

he  did  not  know  who  James  Ferguson  was  or  anything  about  him. 

That  he  did  not  know  the  witness  to  the  acceptance  of  the  shares  by 

James  Ferguson.     That  he  did  not  know  the  handwriting  of  James 

Ferguson  or  John  Wilson.     That  he  gave  the  shares  to  one  of  the  men 

in  his  employ,  but  did  not  remember  to  whom.    That  the  transfer  took 

place  a  long  time  ago,  and  as  the  witness  had  a  very  large  amount  of 

dealing  in  scrip  he  could  not  then  remember  more  of  the  transaction. 

That  he  believed  he  received  no  value;    might  have  received  one 

shilling  for  the  scrip.     That  he  had  not  now  got  the  scrip  for  the 

shares,  and  had  no  interest  in  them,  and  never  had  received  the  scrip 

wsued  in  Ferguson^ s  name  from  the  company,  and  had  bona  fide  parted 

with  the  scrip.     On  cross-examination  he  stated  that  he  did  not  sign 

the  name  of  the  transferree  or  witness  to  the  transfer  at  foot  of  the 

8crip.    It  was  a  very  general  custom  to   sign  the  transfer  scrip  in 

blank,  leaving  any  purchaser  or  subsequent  transferree  to  accept  the 

transfer  when  he  liked  •;  and  shares  in  this  manner,  to  his  knowledge, 
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1^71.  ^  often  passed  through  the  hands  of  several  holders  before  being  accepted 
and  lodged  for  transfer  with  the  company.  That  not  liking  the  state 
of  the  company's  affairs,  he  had  parted  with  his  scrip  and  had  no  interest 
in  them.  Had  the  company  subsequently  paid  a  dividend,  he  could  not 
have,  nor  did  he  expect  to  get,  any  re-transfer  or  benefit  therefrom. 
He  had  often  absolutely  given  shares  to  some  of  his  employees  or  sold 
them  at  nominal  prices  through  a  broker,  and  he  could  not,  in  this 
case,  say  for  certain  to  whom  he  had  parted  with  the  scrip  in  this  com- 
pany, but  believed  it  was  to  a  man  formerly  in  his  employment,  who 
had  now  left  Ballarat.  He  had  no  employee  named  ^br^iuson,  and  had 
not  at  the  time  of  transfer. 

The  Justices  made  an  order  against  Sleep  for  £570  and  he  appealed. 

Solroyd  for  the  Respondent  (Plaintiff  below). — The  question  of  the 
honajlde  nature  of  the  transfer  is  one  for  the  Justices  only  to  consider. 
They  have  decided  here  that  the  transfer  was  not  bona  Jlde,  and  this 
Court  win  not  interfere :  Beeves  v.  Bonneau  (a?),  Lindley  an  Barinersh^, 
2  ed.,  1380. 

Miginhotham  for  the  Appellant  (Defendant  below). — ^There  is  no 
proof  of  any  fraud  here.  The  Defendant  parted  with  his  shares  hona 
fide,  the  company  accepted  the  transferree  as  a  shareholder,  and  they 
cannot  turn  round  and  say  that  Sleep  is  now  a  shareholder  in  respect 
of  these  shares.  The  fact  that  the  shares  were  entered  in  the  company '# 
books  in  the  name  of  the  transferree,  shews  that  the  company  was 
satisfied.  The  magistrates  have  usurped  the  fimction  of  settling  a  list 
of  contributors,  whereas  they  are  bound  by  the  register  of  shareholders, 
and  it  was  not  the  intention  o  f  the  Legislature  to  confer  on  them  the 
jurisdiction  of  deciding  who  are  contributors. 

Holrayd  in  reply. — There  is  a  material  difference  between  the  ^^Com- 
panies' Statute'^  and  the  ^^  Mining  Companies'  Limited  Liability  Ad'' 
In  the  former  the  register  is  prima  facice  evidence  of  membership ;  in  the 
latter,  it  is  not.  The  magistrates  were  therefore  not  bound  by  the 
register.  Here  the  evidence  all  went  to  shew  that  Sleep  parted  with 
his  shares  to  a  dummy,  and  that  the  transfer  was  not  bona  fide. 


Our.  adv.  vuU. 


(x)    Ante,  Vol.  1.,  Jj.,  no. 
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Stawell,  C.  J. — Special  case  stated  by  the  Justices  in  Petty  Sessions 
at  Ballarat.  The  plaint  was  by  an  official  agent  to  recover  calls  on 
shares  in  a  mining  company.  The  shares  had  been  transferred,  but  the 
Justices  held  that  the  transfer  had  not  been  made  hana  jide^  and 
directed  the  Defendant  to  pay  the  full  amount.  Perhaps  the  Justices 
may  have  been  misled  by  some  words  which  are  attributed  to  the  Court 
in  the  case  of  Meeves  v,  Bonneau  (y),  that  the  question  of  bona  fides  or 
mala  fides  is  one  for  the  Justices,  and  may  have  imagined  that  there 
must  be  mala  fides  where  the  transfer  is  made  to  escape  the  payment  of 
calls ;  but  we  think  that  is  not  per  se,  mala  fides.  An  absolute  transfer 
avowedly  to  escape  payment  of  calls  in  a  Company  which  is  likely  not 
to  be  prosperous,  is  perfectly  consistent  with  bona  fides  ;  because,  if  the 
transferree  is  not  a  trustee  for  the  transferror,  there  is  no  objection  to 
the  latter  disposing  of  his  shares.  To  hold  otherwise  would  be  to  inter- 
fere with  the  assignment  which  both  the  law  and  the  provisions  of  this 
Act,  and  almost  all  deeds  of  settlement,  allow. 


V, 
ViBTUB. 

March  28. 


In  the  present  case  we  cannot  find  any  evidence  whatsoever  which 
shews,  either  expressly  or  impliedly,  that  the  transferror  in  this  instance 
had  transferred  to  a  person,  merely  as  trustee  for  him.  The  Defendant, 
the  transferror,  who  was  called  as  a  witness  for  the  Complainant,  declares 
that  he  has  no  interest  whatever  in  the  shares,  and  there  is  nothing  to 
lead  us  to  suppose  he  has. 

.  It  was  put  with  a  greal  deal  of  force  in  the  argument,  that  it  was 
never  intended  by  the  Legislature  to  impose  on  Justices  the  difficult 
task  of  deciding  who  were  contributories,  that  they  were  bound  by  the 
registry.  That  may  be  true  to  a  certain  extent,  but  we  think  it  is  per- 
fectly competent  for  them  to  decide,  that  though  another  person 
appears  nominally  on  the  registry  as  transferree,  he  is  in  fact  a  trustee 
for  the  transferror.  Many  of  the  difficult  questions  arising  in  England 
might  thus  be  avoided — questions  which  it  can  hardly  be  supposed  the 
Legislature  intended  to  be  decided  by  Justices. 

In  this  case  there  being  no  evidence  to  impugn  the  transfer,  we  think 
the  judgment  was  erroneous.  It  is  possible  that  further  evidence  may 
be  adduced,  and  therefore  in  allowing  the  appeal  we  remit  the  case, 
with  an  intimation  of  our  opinion  that  an  absolute  transfer  of  shares  to 
a  third  person,  although  made  to  avoid  calls,  is  not  necessarily  mala 


(y)    Anle,  Vol.  I.,  L.,  110. 
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1871.      fide.    If  the  official  liquidator  has  farther  evidence  to  adduce  lie  can 
Sleep       proceed  with  the  case,  if  not,  it  may  be  stopped. 


ViBTTJB. 


Appeal  alhwed. 


Attorney  for  Appellant :  J.  M,  Daviea  for  Holmes  Sf  Salter. 
Attorney  for  Bespondent :  Dickson  for  Watson, 


3farcA  28, 29.  WEIE  V.  THE  MATOE,   COUNCILLOES  AND   BUEGESSBS 
OF  THE  BOEOUQH  OF  EAST  COLLING  WOOD. 

Corporation — Contract  not  under  seal — Nuisance, 

A  Borough  Council  agreed  with  B.  that  he  should  receive  and  dispose  of  night- 
soil.  The  contract  was  signed  hy  -B.,  hut  not  sealed  by  the  Corporation.  JB.  gare  to 
the  Corporation  a  deposit  as  security  for  the  due  performance  of  the  contract,  which 
deposit  was  subsequently  returned  to  him.  His  remuneration  came  from  the 
nightmen,  not  from  the  Corporation. 

Held,  that  the  Corporation  were  responsible  for  the  work  being  properly  doMi 
and  were  liable  for  a  nuisance  caused  by  JB.  in  the  execution  of  the  contract 


c 


ASE. — "  For  that  Defendants  at  the  time  of  committing  the  grier- 
ances  hereinafter  mentioned,  were  and  are  the  Local  Board  of  Health  for, 
and  within  the  limits  of  the  Borough  of  East  Collingwood,  and  thereupon 
the  Defendants  so  negligently,  wrongfully,  carelessly  and  improperly 
conducted  themselves  in  and  about  the  deposit  of  nightsoil,  and  the 
trenching  of  certain  ground,  to  wit,  the  Darling  Oardens,  for  the 
reception  of  such  nightsoil,  to  wit,  by  providing  an  improper  and  unfit 
place  for  the  deposit  of  such  nightsoil;  and  by  causing  insufficient 
receptacles  to  be  prepared  for  the  deposit,  and  insuflScient  arrangements 
to  be  made  for  the  cartage  of  such  nightsoil,  that  by  means  of  such 
negligent,  careless,  wrongful  and  improper  conduct  of  the  Defendants 
in  that  behalf,  divers  offensive  and  pestilential  stenches  arose,  came  and 
were  conveyed  to,  and  were  in  and  about  the  dwelling  house  of  the 
Plaintiff";  the  said  dwelling  house  was  thereby  rendered  unhealthy 
and  unfit  for  habitation,  and  the  Plaintiff*  and  his  wife  and  children 
became  sick  and  ill,  and  all  were  obliged  to  leave  the  said  dwelling 
house ;  and  the  Plaintiff  thereby  incurred  great  expense  in  obtaining 
lodgings  for  himself  and  his  said  wife  and  children  elsewhere,  and  also 
of  nursing  and  medical  attendance  for  them  and  himself." 
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Plea— Not  guilty.  1871. 

Wkib 
On  the  trial  before  Barry,  J.,  at  the  Sittings  before  Easter  Term,  it  ^,    ,  *'* 

waa  proyed  that  the  Plaintiff  resided  opposite  the  Darling  Gardens,  a  of  East 
Eeserve,  which  was  under  the  control  of  the  Defendants.  Defendants  ^^-^^c^^ood 
contracted  (not  under  seal)  with  a  person  named  JSrown,  for  the 
"trenching"  of  the  gardens  in  the  same  manner  as  the  Mayor's  Park 
was  trenched.  The  evidence  for  the  Plaintiff  was  to  the  effect,  that 
the  trenches  were  dug  to  a  depth  of  about  18  inches,  and  the  soil  was 
loosened  to  a  further  depth  of  6  inches.  In  these  trenches  nightsoil  was 
placed  by  the  nightmen.  The  season  was  very  wet,  the  nightsoil  had 
been  loosely  covered,  and  in  times  of  rain  the  trenches  overflowed, 
making  the  Qardens  "  an  inland  sea,"  as  described  by  one  of  the  wit- 
nesses. The  smell  was  admittedly  most  offensive,  and  according  to  the 
medical  evidence  for  the  Plaintiff,  the  Plaintiff's  family  was  seriously 
injured  in  health  by  this  nightsoil  being  deposited  so  close  to  the 
house.  The  matter  was  brought  under  the  notice  of  the  Defendants, 
who  at  first  declined  to  interfere,  but  ultimately  Broton  threw  up 
hifl  contract,  and  the  Defendants  passed  a  resolution,  that  under  the 
peculiar  circumstances  of  the  case,  the  money  he  had  deposited  as 
security  should  not  be  forfeited.  Broum  was  not  paid  by  the  Council 
for  the  trenching,  but  he  received  from  the  nightmen  Is.  6d.  for  each 
load  deposited  in  the  place.  The  Jury  returned  a  verdict  for  the 
Plaintiff— Damages,  £161. 

In  this  Term,  a  rule  nisi  for  a  nonsuit  was  obtained,  on  the 
following  grounds  : — (1)  That  no  contract  between  the  Contractor  and 
the  Defendants,  or  authority  from  the  Defendants,  was  shown  to  do, 
or  omit  to  do,  the  acts  in  the  declaration  complained  of  from  which  the 
alleged  cause  of  action  resulted.  (2)  That  if  any  such  contract  or 
authority  existed,  the  evidence  showed  that  the  acts  were  done  by  the 
servants,  or  agents,  or  persons  employed  by  the  Contractor,  or  acting 
under  his  permission  and  control.  (3)  That  there  was  no  evidence  of 
any  negligence  of  the  Defendants. 

Irelandy  Q,  C.  and  Higinhotham  now  shewed  cause. — As  to  the  first 
ground  of  nonsuit,  which  is  in  effect  that  the  Council  are  not  bound,  as 
they  had  not  attached  their  seal  to  the  contract  with  Brown,  the  con- 
tract need  not  be  under  seal.  The  rule  as  to  requiring  contracts  under 
Bed  only  applies  as  between  the  Council  and  the  Contractor,  it  does 
not  affect  third  parties.    Here  the  Council  ordered  the  work  to  be  done, 

V.  R.      VOL.  n. — LAW.  D 
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1871.        accepted  the  work,  and  returned  the  Contractor  his  deposit;  andtiiey 
Weir        cannot  now  be  permitted  to  say  that  they  have  not  authorised  the  work. 

V, 

Matob,  &c;, 
OF  East  The  second  point  is,  that  if  the  contract  was  a  good  one,  the  Con- 

CoLLiNGWooD  ^q^q^qj,  j^j^^  j^q(j  ^\^^  Corporation  was  bound.  No  doubt  the  Council 
would  not  be  answerable  for  acts  done  by  the  Contractor  outside  \k 
contract,  or  for  the  negligent  manner  in  which  he  executed  a  contract ; 
but  where  the  complaint  is  based  on  the  fact  of  the  work  being  done 
under  the  contract,  the  employer  is  answerable. 

As  to  the  third  ground,  the  evidence  was  all  one  way — it  all  tended 
to  show  that  the  trenches  were  not  of  sufficient  depth,  and  that 
sufficient  care  was  not  taken  to  prevent  a  nuisance. 

Mi^hie,  A.  Gr.,  Billing  and  Molesworth  for  the  rule.  There  was  no 
contract  between  the  Corporation  and  Brovm,  The  rule  of  law  is  plain 
and  distinct,  that  a  Corporation  can  only  contract  through  its  common 
seal.  There  may  at  one  time  have  been  some  doubt  about  it,  but  the 
law  is  settled  by  the  "Mayor  of  Ludlow  v.  Charlton  {x)y  followed  in  this 
Colony,  in  Barker  v.  The  Municipal  Gouncil  of  Clunes  (a). 

As  to  the  other  points  it  is  clear  that  where  there  is  an  independent 
contractor,  the  employer  is  not  answerable.  If  Brown  negligently 
performed  his  contract,  the  Plaintiff  has  a  remedy  against  him.  The  con- 
tract with  Brown  was  not  to  deposit  nightsoil,  but  to  trench  the  ground, 
and  how  can  the  Council  be  responsible  if  he  trenched  it  negligently? 
Butler  V,  Sunter  {h),  Beedie  v.  London  and  North  Western  BaUtoaif 
Company  (c),  Peachey  v.  Rowland  id),  Steel  v.  South  Eastern  B4silwaf/ 
Company  {e),  Cufhbertson  v.  Parsons  (f),  Knight  v.  Fox  (y),  Over(<m  v. 
Freeman  (A),  Allen  v.  Hayward  (/j,  Oray  u.  Pullen  {k).  The  evidence 
also  shews,  that  there  was  no  negligence  ;  that  the  trenches  had  heea 
excavated  to  a  proper  depth,  double  the  depth  in  fact  that  the 
Melbourne  Corporation  directed  in  their  gardens,  and  that  any  injury 
which  arose  was  due  to  the  exceptionally  wet  season. 

Stawell,  C.  J. — We  do  not  think  any  of  the  grounds  of  the  non- 
suit have  been  sustained. 

(«)    6M.  &W.,  815.  (/)    12C.B.,804. 

(a)    2  W.  &  W.,  L.,  315.  (ff)   5  Ex.,  725. 


[b)    7H.  &N.,  826.  (A)    11  C.  B.,  867. 

0) 
(d)   13  C.  B.,  185.  (At)  :  84  L.  J.,  Q.  B.,  266. 


[c)    4  Ex.,  244.  0)    7  Q.  B.,  960. 

{d)   13  C.  B.,  185. 
(c)     16  C.  B.,  550. 
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As  to  the  first,  that  there  was  no  contract,  it  is  true  that  where  ISTL. 

a  contract  is  executory  and  not  executed,  the  Council  would  not  Wbis 

be  bound.     But  here  they  ordered  certain  work  to  be  done,  they  '• 

supervised  its  execution,  they  exercised  control  over  it ;  they  accepted  op  East 
the  work  when   done,  returned  the  deposit  to  the  Contractor,  and  Collinowood 
we  think  they  cannot  be  permitted  now  to  say  that  there  was  no 
contract. 

Is  this  then  an  injury  for  which  the  Corporation  are  liable  ?  The 
evidence  is  to  the  effect  that  the  Corporation  directed  trenches  to  be 
excavated  of  such  an  insufficient  depth  that  they  did  not  cover  the 
matter  deposited  in  them.  It  is  said  the  trenches  were  sufficient  if  the 
weather  had  been  dry.  But  the  Corporation  could  not  answer  that 
the  weather  would  be  always  dry,  and  it  was  their  duty  to  see  that  the 
trenches  were  so  deep  that  even  in  wet  weather  there  should  be  no 
nuisance.  The  witnesses  stated  that  the  trenches  were  so  shallow  that 
they  overflowed.  The  Corporation  officers  supervised  the  work.  They 
made  no  complaint  about  the  mode  in  which  it  was  performed.  The 
grounds  for  nonsuit  are  utterly  untenable. 

Bule  discharged. 

Attorneys  for  Plaintiff :  Macgregor,  Bamsay  Sf  Brake, 

Attorneys  for  Defendants :  McKean  Sf  Wilson. 


THE  MATOE,   COUNCILLOES,  AND  BUEGESSES  OF  THE    March  31. 

BOEOUaH    OP    DATLESFOED,  Appellants,  v.  

THE  SENIOE  CONSTABLE  OF  DATLESFOED,  Eespondent. 


<i 


Lunacy  Statute"  sees,  3  and  10 — Delirium  Tremens — Expenses  of  examination. 

A  person  suffering  from  delirium  tremens  comes  within  the  definition  of  a 
"lunatic." 

A  police  constable  can  recover  the  expenses  incurred  in  the  examination  of  a 
lunatic. 


JLxPPEAL  from  Petty  Sessions,  Daylesford. 

The  complaint  was  by  the  Senior  Constable  of  Police  at  Daylesford, 
and  stated  that   Terence  McSweeng  was  arrested  on  warrant  in  the 

d2 
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1871.       Borough  of  Daylesford,  charged  with  being  a  lunatic,  and  the  justices 

Mayor,  &c.,  caused  McSweeny  to  be  examined  by  a  medical  practitioner,  whereby 

^^  the  sum  of  £4  88.  was  incurred  as  expenses.     The  Corporation  were 

t>.  thereby  required  to  shew  cause  why  the  amount  should  not  be  paid  bj 

Constable  of  *^®™-     They  pleaded  Not  indebted ;  and  after  hearing  the  parties  and 

Daylesfohd.  the  evidence  adduced,  an  order  was  made  against  the  Corporation  for 

the  sum  of  £4  8s.,  and  5s.  costs. 


It  was  proved  upon  the  hearing  that  McSweeny  was  arrested  on 
warrant  on  the  26th  December,  1870,  by  the  police  at  Daylesford,  and 
that  at  the  time  of  such  arrest  he  was  unfit  to  be  at  large,  being  suffering 
from  delirium  tremens  caused  by  the  excessive  use  of  alcoholic  Uquor; 
that  the  Police  Magistrate  at  Daylesford  had  advised  a  medical  prac- 
titioner to  visit,  examine,  enquire  into,  and  report  in  writing  to  him  on 
the  condition  of  McSweeny  prior  to  his  arrest ;  that  McSweeny  was 
brought  before  the  Police  Magistrate  at  Daylesford  on  the  28th  day  of 
December,  1870,  and  that  upon  the  evidence  of  the  medical  practitioner 
then  given,  that  McSweeny  had  been  suffering  from  delirium  tremem 
caused  by  the  excessive  use  of  alcoholic  liquor,  and  that  be  was  then 
sufficiently  recovered  to  be  allowed  to  go  at  large,  he  was  discharged. 

It  was  objected  on  the  hearing  of  the  complaint : — (1)  That  tiie 
Corporation  were  not  liable  to  pay  the  £4  8s  ,  and  McSweeny  was  not 
a  lunatic  within  the  meaning  of  the  "  Lunacy  Statute"  No.  319,  inas- 
much as  the  Statute  did  not  contemplate  or  make  the  Corporation  hable 
for  cases  of  delirium  tremens  arising  from  the  excessive  use  of  alcoholic 
liquors.  (2)  That  the  costs  of  such  examination  and  expenses  should 
be  borne  and  defrayed  out  of  the  General  Sevenue  of  the  Colony,  and 
not  be  a  charge  upon  the  Corporation.  (3)  That  McSweeny,  if  ft 
lunatic  within  the  meaning  of  the  Statute,  was  improperly  discharged 
on  the  28th  December,  inasmuch  as  prior  to  such  discharge  he  was  not 
examined  by  two  medical  men,  in  accordance  with  the  provisions  of  the 
7th  section  of  the  Statute. 

The  Justices  determined  that  the  matter  before  stated  afforded  no 
ground  of  answer  to  the  complaint,  the  7th  section  only  requiring 
the  certificate  of  two  medical  men  to  commit  a  lunatic,  and  that  the 
certificate  of  one  medical  man  was  sufficient  to  discharge  him. 


Hiyinhotham,  for  the  Appellants,  could  not  contend  that  a  person 
suffering  from  delirium  tremens  was  not  a  lunatic  within  the  Act.    Bat 
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ke  objected  that  the  proceedings  should  have  been  taken  in  the  name        1871. 

of  the  medical  practitioner,  and  not  the  police  constable.    The  whole  Matob,  &c., 

amount,  except  4s.  for  ale  and  brandy,  was  for  the  medical  fees,  and  it  ®^ 

did  not  appear  that  the  constable  had  paid  them  :  Begina  v.  Bowe  (Q.  v. 

Seniob 
Constable  of 
No  appearance  for  the  Eespondent.  Daylespobd. 

Stawell,  C.  J. — We  think  the  interpretation  clause  of  the  Act  was 
expressly  framed  to  meet  such  cases  as  the  present.  It  does  not  mean 
that  the  unsoundness  of  mind  must  be  permanent.  It  may  be  of  a 
temporary  nature. 

Ajb  to  the  constable's  suing  instead  of  the  medical  practitioner,  the 
objection  was  not  taken  below,  and  we  should  not  pry  into  the  case  to 
find  out  materials  to  support  such  objections.  In  the  case  cited  the 
objection  was  that  the  Queen  could  not  sue,  not  that  the  Police  could 
not. 

Appeal  dismissed,  without  costs. 

Attorney  for  Appellant :  Geake. 

(I)    Ante,  Vol.  I.,  L.,  6. 


STEVENS  t;.  CEAVEN.  March  31. 

Covenant  to  pump  a  mine  "  constantly  and  without  stoppage" — Sunday. 

A,  by  deed  agreed  to  keep  under,  the  water  in  a  mine  belonging  to  B.  by 
working  pumping  machinery  "  constantly  and  without  stoppage."  '1  he  machinery 
did  not  work  on  Sundays,  but  the  water  was  kept  under. 

Eeldf  that  A.  could  recover  the  remuneration  agreed  upon  in  the  deed. 


A 


PPEAL  from  County  Court,  Sandhurst. 


Stevens  sued  Oraven  in  the  County  Court  on  a  deed  by  which  the 
PlaintifT  undertook  to  drain  the  New  Chum  Line  of  Beef  for  two  years, 
from  Eebruay  11,  1869;  the  Defendant,  one  of  the  claimholders  on 
the  reef,  agreeing  to  pay  lOs.  per  week  for  the  drainage.  The  sum 
sued  for  was  £24. 

The  deed  required  that  Plaintiff  should,  during  the  period  of  two 
jean^  from  11th  February,  1869,  constantly  and  without  stoppage. 


f). 
Cbaten. 
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1871.  work  and  continue  working  the  engine  and  pumping  macliinery  ereeted 
Stbvb»8  on  the  New  Chum  Line  of  Eeef,  and  should  pump  and  continue  pump- 
ing the  water  from  the  said  line  of  reef,  and  should  keep  such  water 
constantly  "forked"  in  the  engine  or  water  shaft.  There  were  also 
covenants  to  permit  one  of  the  Defendants  periodically  to  inspect  the 
engine  or  water  shaft,  and  provisions  that  if  Stevens  should  fail  to  per- 
form his  covenant  he  should  pay  a  sum  equal  in  amount  to  the  sums 
paid  by  such  claimholder  on  account  of  the  agreement,  as  and  by  waj 
of  liquidated  damages. 

It  was  proved  that  Plaintiff  had  constantly  and  without  stoppage 
(with  a  few  exceptions)  worked  and  continued  working  the  engine  and 
pumping  machinery  mentioned  in  the  deed,  and  had  kept  the  water 
constantly  "forked"  in  the  engine  or  water  shaft.  From  the  engine 
and  pipes  being  of  greater  power  and  force  than  was  required  to  drain 
the  water  in  the  water  shaft  by  continuous  action,  it  was  frequenilj 
necessary  to  disconnect  the  pumping  machinery  and  throw  the  pumps 
out  of  gear  in  consequence  of  the  pumps  sucking.  The  custom  of  the 
Plaintiff,  from  February,  1870,  was  to  cease  replenishing  his  fire  and  to 
discharge  his  men  at  12  o'clock  on  each  Saturday  night,  but  to  leave  the 
pumps  going  so  long  as  they  were  supplied  by  steam  from  the  fires  then 
burning,  which  supply  would  necessarily  cease  between  3  and  4  o'clock 
on  Sunday  morning ;  his  men  returned  to  the  engine  and  the  fires  were 
lighted  and  steam  got  up  about  8  o'clock  on  Sunday  evening,  and  the 
water  was  again  "  in  fork"  about  2  o'clock  on  the  following  Monday 
morning.  It  was  not  proved  that  any  injury  was  sustained  by  the 
Defendant  in  consequence  of  the  stoppage. 

The  Judge  held  that  a  breach  of  the  covenant  to  keep  the  pumps 
constantly  at  work  was  proved,  the  same  being  a  condition  precedent 
to  the  Plaintiff's  right  to  enforce  payment,  and  directed  a  nonsuit,  with 
£19  Os.  6d.  costs. 

Ciuey  (with  him  Williams)  for  the  Appellant. — ^The  Plaintiff  was  not 
bound  to  keep  the  pumps  at  work  on  Sundays,  if  he  could  keep  the 
water  under  otherwise,  and  no  damage  was  done  to  the  claimholders. 
The  Court  will  not  presume  that  it  was  intended  he  should  commit  an 
illegal  act  which  he  would  do  by  working  on  that  day :  Morrii  v. 
Barrett  (m),  Taylor  v.  Phillips  (ft),  FUllips  ».  Innes  (o),  Bank  of 
Australasia  v,  Breillat  {p),  and  Smith  v.  Sparrow  (^). 


(»)   29  L.  J.,  C.  P.,  102.  (p)  6  Moo.  P.  C.  C,  152. 

8  East.,  165.  (q)   4  Bing.,  84. 

4  C.  &  F.,  234. 
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Hi^nbotham  for  the  Bespondent. — On  the  evidence  as  set  out  in  the 
case,  the  Plaintiff  did  not  keep  the  water  under,  and  the  decision  was 
right  on  that  ground. 

Stawell,  C.  J. — It  is  difficult  to  see  how  this  decision  can  be 
supported.  The  Plaintiff  is  nonsuited  because  he  did  not  perform  one 
of  the  coyenants  which  it  is  said  is  a  condition  precedent  to  entitle  him 
to  sue.  But  there  may  be  cases  in  which  a  covenant  is  broken,  and  in 
which  a  farthing  damages  would  be  given,  but  which  would  not  prevent 
the  other  party  from  recovering  the  amount  due  to  him  for  work 
actually  performed.  The  Plaintiff  was  required  to  keep  his  pumps 
constantly  at  work,  and  he  seems  to  have  had  them  constantly  pumping 
daring  the  working  days,  and  to  have  kept  the  water  under ;  we  think 
that  was  a  sufficient  compliance  with  the  contract,  and  that  the  appeal 
should  be  allowed. 

Appeal  allowed  with  costs.     Verdict 
for  JPlaintiff^  for  £24  and  costs. 

Attorney  for  Appellant :  Brown, 

Attorneys  for  Bespondent :  Fle^ff  Sf  Liddle, 
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MILLER   V,    MOEESET. 

** Tranafer  of  Land  Statitte,"  sec.  IIS— "Land  Act  1865,"  sec,  ^^—Certificate  of 

Title — Re^tration, 

A,,  an  nncertificated  insolvent  became  lessee  of  an  allotment  under  the  "  Land 
Act  1865."  His  official  assignee  was  registered  as  the  proprietor  nndcr  the 
" Transfer  of  Land  Statute"  but  was  not  registered  under  the  "  Land  Act." 
The  assignee  transferred  to  B.,  who  registered  this  transfer  under  both  Acts, 
and  procured  a  certificate  of  title.  In  ejectment  against  A.  by  JB.,  where 
Plaintiff  proved  these  facts. 

Held,  that  if  Plaintifi^  had  relied  on  his  certificate  of  title  alone  he  might  have 
succeeded ;  but  as  he  went  outside  the  certificate,  and  thereby  shewed  he  had  not 
the  legal  estate,  he  must  be  nonsuited. 


April  1. 


E 


JECTMENT. — Moresey,  an  uncertificated  insolvent,  became  lessee 
of  an  allotment  under  Part  II.  of  the  "  Amending  Land  Act  1865.*' 
Simson,  his  official  assignee,  was  registered  avS  proprietor,  under 
a  Judge's  order,  made  under  section  118  of  the  ^^  Transfer  of  Land 
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Statute.*^  Simson  sold  and  transferred  to  the  Plaintiff,  who  obtained  a 
certificate  of  title  under  the  "  Transfer  of  Land  Statute."  The  transfer 
from  Simson  to  Miller  was  registered  at  the  ofl&ce  of  the  Board  of 
Land  and  Works,  under  section  22  of  the  "  Amending  Land  Act  1865." 
The  transfer  to  Simson,  by  operation  of  law,  was  not  so  registered 
At  the  trial  the  Plaintiff  put  in  his  certificate  of  title,  and  also  the 
Judge^s  order  and  lease,  with  endorsement  of  registration  of  transfer 
under  the  Land  Act.  The  Defendant  moved  for  a  nonsuit  on  the 
ground  of  non-registration  of  the  transfer  by  operation  of  law  to  Simstm. 
A  verdict  was  entered  for  the  Plaintiff,  with  leave  to  the  Defendant 
to  move  to  enter  a  nonsuit.  A  rule  nisi  for  a  nonsuit  was  obtained  od 
the  ground  that  there  was  no  evidence  of  registration  of  any  transfer 
from  Defendant  to  Simson,  and  that  the  order  under  which  Sinuon  was 
registered  as  proprietor  was  ultra  vires. 


Riginhotham,  T,  a* Beckett  and  Boa  shewed  cause. — The  Court  cannot 
go  behind  the  certificate  of  title,  which  is  conclusive  evidence  under 
the  statute.  The  force  of  this  evidence  cannot  be  affected  by  oth^ 
evidence  put  in  with  it,  which  is  mere  surplusage.  The  decision  in 
The  Queen  v.  The  Board  of  Land  and  WbrJcs^  (r)  shews  that  notwith- 
standing section  22  of  the  Land  Act  the  official  assignee  is  entitled  to 
the  insolvent's  lease  without  his  personal  attendance  to  register  the 
transfer.  The  registration  of  such  a  transfer  under  section  22  of  the 
Land  Act  is  therefore  unnecessary,  the  sole  object  of  the  section  being 
to  secure  the  personal  attendance  of  the  transferree. 

Ireland,  Q.C.,  and  Hood  for  the  rule  were  not  called  on. 


Stawell,  C.  J. — If  the  Plaintiff  had  rested  his  case  merely  on 
certificate  of  title,  he  could  not  have  been  nonsuited.  But  he  chose  to 
go  further,  and  produced  evidence  which  shewed  he  had  not  the  legsl 
estate,  but  that  the  estate  was  in  some  one  else.  He  must,  therefore, 
be  nonsuited. 

Rule  absolute  for  nonsuU. 


Attorneys  for  Plaintiff:  Vaughan,  Moule  S[  Seddon. 
Attorney  for  Defendant:  Oleverdon  for  Orestoell. 


(r)    6  W.  W.  A  A'B„  L.,  88. 
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HABDT  jjsTD  Anotheb  v,  ANDEESON,  Chaiemaw,  &c. 

Fmctice — Nisi  Print — Sight  to  begin. 

Plaintiff  sned  on  a  policy  of  life  assurance  for  the  amount  of  the  policy  and 
honuses  not  ascertained,  and  interest.  Defendant,  who  pleaded  that  the  company 
had  bought  the  policy,  offered  at  the  trial  to  admit  the  interest  and  bonuses. 

Meld,  that  the  Defendant  had  the  right  to  begin ;  and  new  trial  ordered,  as 
the  Plaintiff  persisted  in  beginning,  against  the  opinion  of  the  Judge. 


R 


TILE  nisi  for  a  new  trial. 

Plaintiffs  were  the  executors  of  Leonard  GHllespie  Sardy,  deceased, 
and  the  Defendant  was  Chairman  of  the  Australian  AUiance  Assurance 
Company.  The  declaration  set  out  a  policy  of  insurance,  under  seal, 
for  £2,400  on  the  life  of  i.  O.  Hardy,  The  policy  provided  that  * 
within  three  months  after  death  the  Company  should  pay  to  the 
executors,  Ac,  of  the  assured  the  sum  of  £2,400  with  bonus,  "together 
with  such  further  sum  or  sums,  if  any,  as  shall  have  been  assigned  to 
this  policy  by  way  of  bonus,  or  addition  to  the  sum  assured,  pursuant 
to  the  rules  and  regulations  for  the  time  being  of  the  said  Company.'' 
The  declaration  alleged  the  death  of  the  assured,  and  non-payment  of 
the  policy  with  such  further  sum  or  sums  as  aforesaid. 

Plea. — ^For  a  defence  on  equitable  grounds.  That  after  the  making 
of  the  policy,  and  in  the  lifetime  of  L.  G,  Hardy,  to  wit  on  the  6th 
December,  1869,  it  was  mutually  agreed  by  and  between  L.  G,  Hardy 
and  the  Company  that  the  Company  should  buy  of  i.  G,  Hardy,  and 
L.  G,  Hardy  should  sell  to  the  Company,  the  said  policy  of  insurance, 
and  the  moneys  thereby  assured,  and  aU  the  right  and  interest  of  Z.  G. 
Hardy  to  and  for  the  same  respectively  for  £130  13s.  4d.,  to  be  paid  by 
the  Company ;  and  that  from  the  time  of  the  making  of  said  agreement 
tmtil  and  at  the  commencement  of  the  suit  the  Company  was  ready 
and  willing  to  pay  the  said  sum  of  £130  13s.  4d.,  and  the  said  Z.  G, 
Hardy  died  before  the  Company  had  an  opportunity  or  time  to  pay  or 
tender  the  said  sum. 

Beplicatiok — That  no  such  agreement  was  made,  and  that  L,  G. 
Eardy  did  not  die  before  the  Company  had  an  opportunity  or  time  to 
pay  the  £130  138.  4d. 
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The  case  was  tried  at  the  Ballarat  Circuit  Court  before  William,  J., 
when  Defendants'  counsel  claimed  the  right  to  begin.  This  claim  was 
resisted  by  Plaintiffs'  counsel,  as  the  interest  and  bonuses  were  not 
ascertained,  and  Plaintiff  should  give  evidence  of  them.  Defendanta' 
counsel  then  offered  to  admit  the  bonuses,  but  the  admission  was 
refused.  Williams,  J.,  expressed  an  opinion  that  Defendants  were 
entitled  to  begin,  but  allowed  the  Plaintiffs  to  begin  at  their  own  risL 
Mr.  O'  Orady,  the  Company's  manager,  was  called  for  the  PlaintifGs, 
to  prove  the  amount  of  the  bonus,  but  he  said  he  did  not  know. 
Mr.  J,  Hardy,  one  of  the  Plaintiffs,  was  then  examined,  and  said  that 
the  Company's  agent  had  admitted  to  him  that  the  bonus  amounted  to 
£96.  This  closed  Plaintiffs'  case.  Defendants  then  gave  evidence  of 
the  agreement  with  L,  G,  Hardy  mentioned  in  the  plea,  and  Plaintifis 
called  rebutting  evidence.  The  jury  gave  a  verdict  for  Plaintiffs.  A 
rule  nid  for  a  new  trial  was  obtained  on  the  ground  that  Plaintiffs 
began  at  their  own  risk,  and  that  the  Judge  improp  erly  allowed  them 
to  begin. 


Ireland,  Q.C.  and  Higinhotham  shewed  cause. — ^The  damages  were 
unliquidated.  Plaintiffs  were  bound  to  give  evidence  as  to  the  amount 
of  the  bonuses  and  interest,  otherwise  they  could  not  recover  them. 
Plaintiffs  were  not  bound  to  accept  the  Defendants'  admission  as  to  the 
amount,  to  the  prejudice  of  their  own  case:  Mercer  v.  WkaU  (*), 
Ashly  V.  Bates  (i),  FonHfea  v.  Jolly  («),  Lush's  Practice,  633. 

Michie,  A.  Q-.,  Williams  and  Kerferd  for  the  Eule. — ^The  onus 
of  proof  lay  on  the  Defendants ;  they  had  to  prove  the  existence 
of  the  agreement  with  L,  G,  Hardy.  Defendants  were  at  liberty  to 
make  the  admission  as  to  the  amount  of  the  bonus.  The  rule  of 
practice  is  that,  where  the  Defendants  can  make  an  admission  by  the 
pleadings  and  do  not  do  so,  they  cannot  make  it  at  the  trial  so  as  to 
entitle  them  to  begin.  But  where  the  admission  is  one  that  cannot 
be  made  by  the  pleadings,  but  can  only  be  made  at  the  trial,  the  Defen- 
dants are  entitled  to  begin.  Where  the  mistake  is  made  by  the  Judge, 
the  Court  will  not  order  a  new  trial ;  but  here  the  Plaintiffs  went  on 
in  spite  of  warnings,  and  against  the  opinion  of  the  Judge,  and  they 
must  take  the  consequences:  Wollaston  v,  Barnes  (u7),  Besi  an  the 
J^ight  to  Begifiy  34,  50 ;  Stanton  v.  Baton  (a),  Bwrrell  v.  Ifieholson  (y). 


(«)   5Q.  B.,  44.7. 
i)    15M.  &W.,  589. 
0)    9  CAP.,  202. 


i: 


(w)   IM.  &R.,  386. 
(x)    1  C.  &  K.,  148. 
(y)   lM.&R.,d04. 
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StjlWSLL,  C.  J. — ^The  fact  that  the  Plaintiffs  began  at  their  own  risk 
renders  it  nnnecessary  for  us  to  consider  whether  a  new  trial  would 
bare  been  ordered  where  the  Judge  made  the  mistake.  The  Plaintiffs 
took  their  own  course,  contrary  to  an  express  intimation  of  the  opinion 
of  the  Judge.  It  is  argued  that  Plaintiffs  had  the  right  to  begin,  as 
the  damages  were  unliquidated ;  and  they  were  not  bound  to  accept 
the  admission  of  the  amount  We  think,  however,  that  the  damages 
were  liquidated ;  they  were  a  mere  matter  of  computation;  with  the 
policy  before  them,  and  without  any  evidence,  the  jury  could  easily 
calculate  them.  As  to  the  admission  the  Defendants  could  not  have 
made  it  earlier  than  the  trial,  it  was  not  a  matter  of  pleading.  It  is  a 
small  point,  but  the  Plaintiffs  acted  at  their  own  risk. 


1871. 
Hasdy 

V, 

AvDXBSOir. 


Bule  absolute  for  a  new  trial.     JVb 
cosf^  of  the  former  trial. 


Attorneys  for  Plaintiffs :  Maegregor^  Batnsay  Sf  Brake. 
Attorneys  for  Defendants :  Anderson  S[  Sandilands. 


THE  BENDIGO  WATEEWOEKS  COMPANY,  Appellakts 

V.  T'LETCHEE,  Eespondekt. 

Evidence — JExeeption  in  Statute  imposing  penalty — No.  267,  see.  108 — Keeping  pipes 

"charged**  vnth  water. 

In  a  Waterworks  Company's  Act  a  penalty  was  imposed  for  not  keeping  the 
Company's  pipes  "  charged "  with  water,  except  in  cases  of  drought,  &c.  On  a 
complaint  against  the  Company  to  recover  the  penalty, 

Reld,  that  the  Defendants  must  prove  affirmatively  that  the  failure  was  within 
the  exceptions  of  the  Act. 

Held,  also,  that  it  was  not  sufficient  the  pipes  should  he  full,  hut  there  must 
he  sufficient  pressure  to  make  the  water  come  out  of  them  through  the  plugs  the 
Company  had  fixed, 

PECIAL  case  by  way  of  appeal  from  Petty  Sessions  at  Sandhurst. 


s 


March  30. 
AprU  4. 


The  Appellants  were  the  Company  incorporated  under  the  Act  No. 
69.  Section  45  of  that  Act  required  the  company  to  keep  their  pipes  sup- 
plied with  water  ;  and  in  default,  section  46  imposed  a  penalty  of  4iOs. 
per  day  to  go  to  the  Borough  Council,  and  a  penalty  of  £10,  half  to  go 
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1871.       to  the  informer.    The  Eespondent  was  the  Town  clerk  of  Sandhurst, 

Bevdioo     "^ho  stated  in  evidence,  that  he  had,  at  midday,  gone  to  the  fire  plug  in 

^nnSfpIwv^^  Boundary  street,  in  the  higher  part  of  the  town,  and  on  opening  it  no 

water  flowed.     The  Company  was  fined  by  the  magistrates,  and  now 

appealed. 


COMFANY 
V. 

Flbtchek. 


Michief  A.  Q-.  and  Ccuei^  for  the  Respondent  (Complainant  below).— 
The  duty  of  the  Appellants  to  keep  the  pipes  full  is  subject  to  certain 
provisions  as  to  prevention  by  drought,  repairs,  Ac,  and  though  these 
exceptions  were  rightly  negatived  in  the  complaint,  it  is  unneceasaiy 
for  the  Complainant  to  prove  the  negative.  The  duty  is  cast  upon  the 
Defendants  of  proving  that  this  case  came  within  the  exceptions: 
Morton  v.  Oopeland  (iv).  Attorney- General  v,  Eadlaff'  (a),  Bex  v. 
Turner  (ft). 

Hiffinhotham  for  the  Appellants  (Defendants  below). — The  Com- 
plainant should  have  adduced  evidence  to  show  that  the  defitult  was  not 
within  any  of  the  exceptions.  Section  108  of  the  Act  No.  267  apphes 
only  where  the  penalty  and  the  exemption  are  in  difierent  parts  of  the 
Act,  and  not,  as  here,  in  the  same  section.  It  might  be  difficult  to  con- 
tend against  the  operation  of  the  108th  section  but  for  two  cases  on  the 
section  of  the  English  act  of  which  this  is  a  transcript :  Taylor  v.  Hum- 
phries (c),  recognised  in  Davis  v.  Scraee  (d). 

As  to  the  main  point,  the  Act  does  not  prescribe  that  the  water 
should  be  supplied  at  any  particular  pressure  as  is  provided  in  the  Yan 
Tean  Act,  16  Vic,  No.  39,  sec.  36.  There  was  no  evidence  that  the 
pipes  were  not  full.  It  did  not  follow  because  the  water  did  not  run 
that  there  was  none  in  the  pipes. 

Michie,  A.  Q-.,  in  reply. — Section  42  requires  the  fire  plugs  to  be 
fixed,  implying  that  there  must  be  a  supply  at  a  pressure ;  and  section 
45  must  be  taken  to  mean  that  the  pipes  were  actually  full  so  as 

to  give  a  supply. 

Cur,  adv,  vuU. 


April  4. 


Stawell,  C.  J. — Special  case  by  way  of  appeal  from  the  decision  of 
justices  at  Sandhurst.    The  complaint  alleged  that  the  Appellant  had 


(«)   16C.B.,  517. 

(a)  10  Ex.,  84. 

(b)  5  M.  &  S.,  206. 


(c)  17  C.  B.,  N.  S.,  589. 

(d)  L.  R.,  4  C.  P.,  172. 
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not  complied  with  their  Act  of  incorporation  in  that,  not  being  pre-  1871. 
Tented  by  unusual  drought  or  other  unavoidable  cause  or  accident,  they  BEin>iao 
neglected  to  keep  their  mains  charged  with  water.  Various  prelimi-  ^atbrworks 
nary  objections  were  taken  at  the  hearing  of  the  complaint,  all  of  which 
with  one  exception  have  been  abandoned.  This  objection  is,  that  it  was 
incumbent  on  the  complainant  to  offer  evidence  and  prove  that  the 
case  did  not  fall  within  the  exemptions  or  exceptions  contained  in  the 
Statute.  In  other  words,  that  the  complainant  was  bound  to  offer 
affirmative  evidence  that  the  Company  was  not  prevented  by  unusual 
drought  or  by  other  unavoidable  cause  or  accident  from  having  their 
mains  charged.  The  ^^ Justices^  Act,^*  section  108,  provides  that,  "If 
any  complaint  negative  any  exemption,  exception,  proviso,  or  condition 
in  the  Statute  on  which  the  same  shall  be  framed,  it  shall  not  be 
necessary  for  the  complainant  to  prove  such  negative,  but  the  Defen- 
dant may  prove  the  aflSrmative  thereof  in  his  defence  if  he  would 
have  advantage  of  the  same."  A  similar  provision  is  contained  in 
the  English  Statute,  both  having  been  framed  with  the  obvious  inten- 
tion of  keeping  justices  as  free  as  possible  from  the  necessity  of  deter- 
mining such  intricate  questions  of  law  as  what  constituted  an  exception 
and  what  a  proviso.  Two  cases  were  relied  on  by  the  Appellants, 
Taylor  v.  Humphries  {e),  and  Darns  v.  Scrace  (/*).  In  the  former  it 
was  held  under  the  "  Publicans^  Act,^^  where  travellers  were  within 
an  exception,  that  it  had  not  been  satisfactorily  proved  that  the  person 
supplied  with  liquor  was  not  a  traveller.  Evidence  was  given  on  both 
sides,  and  the  Court,  in  deciding  that  the  evidence  was  not  sufficient, 
might  have  indii^ectly  determined  that  the  Plaintiff  was  bound  to  adduce 
some  evidence.  But  inasmuch  as  evidence  was  adduced  both  for  the 
Plaintiff  and  Defendant,  it  does  not  appear  that  case  has  decided  the 
point  in  question.  However,  in  the  subsequent  case  of  Davis  v.  Scrace, 
on  precisely  the  same  section,  it  was  held  that  it  was  to  be  inferred 
from  Tayhr  v.  Humphries  that  the  Court  had  so  decided.  One  judge, 
Mr.  Justice  Keating,  sat  in  both  cases,  and  he  said  it  was  never  intended 
to  overrule  this  proviso,  but  that  the  exception  of  travellers  was  not  an 
exception  within  the  ^^  Justices^  Act^^  that  the  decision  in  Taylor  v, 
Humphries  was  only  applicable  to  proceedings  under  the  "  Sale  of 
Liquors  Act,''*  and  was  not  to  be  extended  further.  Inasmuch  as  the 
present  case  does  not  arise  on  that  Act,  and  we  are  not  prepared  to 
extend  the  principle  of  these  cases  further,  we  are  in  no  way  pressed 
by  these  decisions,  and  are  at  liberty  to  hold,  as  we  do,  that  in  a  case 
like  the  present  it  is  optional  for  the  complainant  to  give  evidence 


(«)    17  C.  B.,  N.  S.,  539. 


(/)    1-..  R.  4  C.  P.,  172. 
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1871.        direct,  or  rebutting,  or  not  at  all,  as  he  may  be  advised,  in  order  to 
Bbndigo     shew  that  the  case  in  question  does  not  fall  within  the  exception  or 
^nnv^Sv^^  proviso  of  the  particular  Act.      This  disposes  of   the    prelimiMiy 
objection. 


COMPAUT 
V. 

Fletchbb. 


The  only  other  point  is  the  proper  construction  to  be  put  on  the 
word  "  charged  "  in  the  Company's  Act — ^whether  a  pipe  so  full  that 
the  water  may  trickle  from  it  is  charged ;  or  whether  a  pipe  to  which 
the  Company  has  attached  plugs  is  charged  if  the  water  will  not  mn 
out  of  the  plugs.  It  was  urged  that  if  "  charged  "  meant  that  the  pipe 
was  full  so  that  the  water  might  run  out  of  the  plug,  the  plug  might  he 
raised  to  any  height.  But  the  proper  answer  to  such  an  argument  ia 
that  the  Company  alone  has  the  power  to  attach  plugs.  They  are  the 
best  judges  of  the  height  at  which  the  water  ought  to  run.  If  they 
attach  plugs  to  a  pipe,  they  intend  to  keep  it  so  charged  that  water 
will  run  freely  from  the  orifice  they  have  placed  to  convey  it.  We 
think  the  decision  of  the  justices  was  right,  and  that  the  appeal  should 
be  dismissed. 

Appeal  diimuied. 

Attorneys  for  Appellants  :  Mdlleson,  England  Sf  8tewart 

Attorney  for  Eespondent :  Motteram, 


March  28. 
April  At. 


"WHITE  A2TD  Anothee  v.  Q-LASS  and  Othbbs. 

Creditor^  deed — Release  of  co-debtors — Demurrer, 

To  an  action  against  Q.,  H,  and  A.  on  their  joint  promissory  note,  H.  and  A 
pleaded  that  O,  had  executed  a  creditors'  deed  containing  a  release  of  Q.  from 
all  his  debts,  and  that  such  deed  had  been  executed  by  four-fifths  in  number  and 
value  of  Q-*s  creditors  and  inter  alia  by  the  Plaintifis,  who  had  thereby  released 
Jff.  and  A, 

Meld,  on  demurrer,  that  the  plea  was  good. 

To  this  plea  Plaintiff  replied  setting  out  a  proviso  in  the  creditors'  deed  that 
the  execution  thereof  by  any  creditor  should  not  prejudice  or  affect  any  daim 
against  joint  debtors. 

Seld,  on  demurrer,  that  on  the  whole  deed,  as  pleaded,  JJ.  and  A,  were  not 
released* 


A, 


.CTION  on  a  promissory  note  for  £8,000  made  by  Hugh  Glau, 
JPatrick  Higgins  and  Bohert  8.  Anderson,  the  Defendants,  in  favor  of 
the  Plaintiffs.     Glass  allowed  judgment  to  go  by  default. 


CASES  AT  LAW. 

Flsa  by  Siggins  and  Anderson  (inter  alia).  "  That  after  the  accruing 
of  the  causes  of  action  and  after  the  commencement  of  this  suit  and 
after  the  passing  of  the  *  Insolvency  Statute  1865  *  Glass  was  indebted 
to  Plaintiffs  in  the  sum  claimed  in  the  declaration  and  to  certain 
other  persons  in  divers  other  sums  of  money  and  made  an  assignment 
under  the  *  Insolvency  Statute  1865 '  to  trustees  for  the  benefit  of  his 
creditors  which  assignment  contained  a  proviso  releasing  Glass  from 
all  his  debts  in  consideration  of  the  assignment  That  such  assignment 
was  executed  by  four-fifths  in  number  and  value  of  Glasses  creditors 
and  inter  alios  by  the  Plaintiffs  and  by  reason  of  the  premises  the 
Plaintiffs  had  acquitted  and  discharged  and  released  the  Defendants 
Siggins  and  Anderson ^ 
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The  Plaintiffs  demurred  to  this  plea,  on  the  ground  that  a  release 
of  a  debtor  in  an  assignment  under  ;l}he  "  Insolvency  Statute,^  does  not 
release  co-debtors.  They  also  replied  to  the  plea,  setting  out  the 
following  clauses  in  the  deed  of  assignment : — 

*'  And  it  is  hereby  agreed  and  declared  that  save  as  herein  expressly  provided  the 
execution  of  these  presents  by  any  creditor  shall  not  in  any  manner  prejudice  or  affect 
any  security  or  lien  which  such  creditor  may  have  for,  or  in  respect  of  any  debt  upon 
any  part  of  the  estate  of  the  said  Suffh  Glcug  or  over  any  other  property  nor  any 
claims  or  remedies  which  he  may  have  in  respect  of  such  debt  against  any  joint  debtor 
or  surety.  And  this  indenture  further  witnesseth  and  it  is  hereby  agreed  and  declared 
that  if  and  so  soon  as  these  presents  shall  have  been  executed  by  four-fifbhs  in  number  and 
value  of  the  creditors  then  the  said  Suffh  Olcus  shall  be  and  is  hereby  released  from 
all  the  debts  mentioned  in  the  said  first  schedule  and  from  aU  actions  suits  and  pro- 
ceedings claims  and  demands  in  respect  thereof  but  without  prejudice  nevertheless 
to  the  ag^ements  hereinbefore  contained  with  respect  to  the  rights  and  remedies  of 
any  creditors  having  any  lien  or  security  for  their  debts." 

The  replication  then  averred,  that  the  provisions  of  the  deed  saved 
and  excepted  by  the  clause  first  abovementioned  related  to  securities 
and  liens  exclusively,  and  not  at  all  to  claims  or  remedies  against  joint 
debtors  or  sureties*;  and,  that  the  Plaintiffs  had  a  lien  or  security  for 
the  debt  now  sued  for ;  but  that  such  lien  or  security  remained  wholly 
unsatisfied,  and  no  money  had  ever  been  paid  to  or  received  by  the 
Plaintiffs  in  respect  of  such  lien  or  security. 

The  Defendants  demurred  to  the  replication,  for  that  the  rights  of 
Defendants  as  against  Glass  are  extinguished  by  the  deed  of  assignment, 
and  the  matters  set  out  in  the  replication  do  not  preserve  Defendants 
said  rights. 
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Billing  {Michie,  A.  G.  with  him)  for  the  Plaintiffs. — ^The  release  of  a 
debtor  by  deed  under  the  **  Insolvency  StatutCj^^  does  not  amount  to  a 
release  of  co-debtors.  The  intention  of  the  deed  was  to  release  the  debtor 
and  DO  one  else ;  there  being  an  express  provision  to  that  effect  in  the 
deed.  Putting  the  case  at  the  lowest,  the  provisions  in  the  deed  do  not 
amount  to  a  release  but  are  only  covenants  not  to  sue  which  do  not 
release  the  co-debtors:  Solly  v,  Forbes  (y),  Willis  v.  De  Casiro  (A), 
Price  V.  Barker  (J),  and  Andrew  v.  Macklin  (k). 


Williams  {Higinhoiham  with  him)  for  the  Defendants. — Andrew  v. 
Macklin  was  decided  solely  on  the  "Bankruptcy  Statute  1861." 
In  this  case  the  deed  does  not  amount  to  a  statutory  deed ;  it  gives  an 
absolute  release  of  the  debt  to  the  debtor  Higgins  and  Anderson  are 
by  this  deed  absolutely  defeated  in  any  claims  they  may  have  against 
Glass:  Clarke  v.  Williams  (/),  Oreen  v.  Wynn  (m),  Johnson  «. 
Barratt  (n). 


Billing  in  reply. 


Our,  adv.  vuU. 


April  4i.  Stawell,  C.  J. — Demurrer  to  plea  and  cross  demurrer  to  replication. 

The  Defendants  were  sued  for  money  due  by  Glass  and  his  co-Defend- 
ants. Glass  had  not  appeared.  The  other  Defendants  pleaded  that 
Glass  assigned  his  estate  under  the  Statute  by  deed,  in  trust  for  the 
benefit  of  creditors ;  that  it  contained  a  provision  releasing  Glass  from 
his  debts ;  that  it  was  signed  by  four-fifths  in  number  and  value  of  the 
creditors,  and  by  the  Plaintiff  among  others,  and  that  they  were  conse- 
quently released.  To  this  plea  it  was  considered  necessary  not  only  to 
reply,  but  demur.  The  replication  set  out  the  substantive  parts  of  the 
deed,  showing  that  the  release,  if  at  all,  was  a  release  subject  to  a  pro- 
viso that  co-debtors  were  not  to  be  released. 


It  was  urged  for  the  Plaintiffs  that  the  deed  is  to  be  regarded  as  one 
of  the  two  modes  of  administering  an  insolvent  estate — one  by  Seques- 
tration in  the  Insolvent  Court,  the  other  by  assignment  under  the 
Statute  for  the  benefit  of  creditors — and  that  as  the  insolvency  of  Olott 
would  not  have  been  a  release  of  his  co-Defendants,  so  neither  was  this 
deed.    In  Toohey  v,  Steains  (o),  the  question  of  the  effect  of  a  creditor's 

(ji)  2B.  &B.,46.  (0  34  L.  J.,  N.  S.  Ex.,  CO. 

(h)  4  C.  B.,  N.  S.,  216.  (w)  L.  R.,  4  Ch.,  206. 

Ij)  4  El.  &  BL,  760.  (n)  L.  R.,  1.  Ex.,  71. 

\k)  6  B.  &  S.,  201.  (o)  AfUe,  Vol.  I.,  Eq.,  49. 


R 


ITLE  nisi  to  set  aside,  or  refer  back,  an  Award. 

The  Award  impeached  was  made  under  a  submission  to  arbitration, 
dated  24th  January,  1871,  between  Lancelot  Byan  and  J.  B.  Broughton^ 
bj  whicb  certain  disputes  and  differences  arising  out  of,  or  connected 
with,  the  sale  by  Byan  to  Brotighton^  of  the  stock,  stores,  &c.,  upon,  or 
connected  with,  Bunjip,  Lawloit  and  Bewar  Stations,  with  the  adjoin- 
ing works,   North  and  South  Yampi   and  Narjack,  then  subsisting 

« 
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deed  as  a  mode  of  administration  was  fully  discussed,  and  we  see  no  1871. 
reason  to  depart  from  the  opinion  we  then  expressed.  But  by  this  plea 
as  it  stands  the  creditors  have  gratuitously  inserted  the  release ;  and 
giving  full  force  to  the  view  of  this  being  a  mode  of  administration  of 
the  estate,  we  think  the  creditors  by  their  own  act  have  released  one 
debtor,  and  cannot  be  relieved  from  the  principle  of  law  that  they  have 
therefore  discharged  their  co-debtors.  The  plea  is  therefore  good,  but 
the  question  is  of  comparatively  little  importance,  for  w^e  see  no  reason 
to  question  the  decision  already  pronounced  on  the  Equity  side  of  the 
Court  in  Glass  r.  Higyins  {p).  We  think  the  replication  is  also  good. 
Whether  taking  the  deed  as  a  whole,  in  which  case  it  might  be  regarded 
as  a  release  of  one  but  not  of  the  others,  or  taking  this  clause  by  itself, 
which  may  be  properly  regarded  as  a  covenant  not  to  sue,  and  therefore 
not  a  release  of  the  co-debtors,  is  comparatively  immaterial.  Qudcunque 
vid,  the  present  Defendants  are  not  released.  Our  judgment  will  be  for 
the  Defendants  on  the  plea ;  for  the  Plaintiffs  on  the  replication. 

Attorney  for  Plaintiffs :  Bronckharst, 

Attorney  for  Defendants :  Attenhorottgh, 

{p)    Supra,  Eq.,  28. 


ETAN  V.  BEOUGHTON.  ^^H/  4. 

Arbitration — Deficient  quantities, 

A  contract  for  sale  of  sheep  provided  that  any  deficiency  in  number  should  be* 
allowed  to  the  purchaser  at  he.  per  head ;  and  also  for  the  reference  of  matters  in 
dispute  to  arbitration.  There  was  a  very  large  deficiency.  The  arbitrator  to  whom 
the  matter  was  referred  allowed  more  than  5«.  per  head  for  the  number  deficient. 

Held,  that    by  sending    the   case  to  arbitration   the   vendor   admitted  the 
deficiency  to  be  such  as  entitled  the  purchaser  to  more  than  the  5«.  per  head. 


V, 
BsOUdHTOK. 
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1871.        between  By  an  and  BrottghtoUy  were  referred  to  the  arbitration  of  5.J5. 

Byan  Ronald  and  T,  Id,  Raynor^  and  in  the  case  they  differed,  to  the  award  of 
such  person  as  they  should  by  writing  appoint  as  umpire.  Ronald  and 
Raynor  were  unable  to  agree,  and  they  appointed  Mr.  J.  G.  Boughftji 
as  umpire  who  took  evidence  to  the  effect,  that  Ryan  sold  the  stations 
with  46,050  sheep  and  34  head  of  mixed  cattle,  9  working  buUocks,  20 
horses,  640  acres  of  freehold  land,  stores  and  improvements,  for  £39,142 
lOs-  One  of  the  conditions  of  sale  on  which  the  case  turned  waa  tlie 
following : — "  The  vendor  will  not  warrant  the  precise  number  or 
description  of  the  stock.  The  said  stock  shall  be  taken  as  amountiiig 
to  the  numbers  and  descriptions  mentioned  in  the  foregoing  particulani, 
and  the  purchaser  shall  make  no  objection,  and  be  entitled  to  no  com- 
pensation, in  case  of  any  error  in  the  description  of  the  said  stock,  and 
of  the  proportions  of  thieir  sexes  and  ages  ;  but  if  upon  delivery  thereof 
in  manner  aforesaid  the  numbers  shall  exceed  or  fall  short  of  the 
enumeration  in  such  particulars,  the  purchaser  shall  pay  for  any  excess 
or  be  allowed  for  any  less  number,  which  on  delivery  shall  be  discovered, 
at  the  rate  of  6s.  per  head."  Broughton  took  delivery  of  the  stations 
and  stock,  but  on  mustering  found  the  stock  deficient,  which  led  to 
a  dispute  and  the  reference  to  arbitration.  The  deed  of  submission 
recited  the  sale  from  Ryan  to  Broughton^  the  taking  of  delivery  by 
Broughton,  and  the  existence  of  a  deficiency  of  3,265  sheep,  and  then 
contained  the  following  recital: — "And  whereas  disputes  and  differ- 
ences have  arisen  and  are  still  subsisting  between  the  said  L.  Ryan  and 
«7.  B,  Broughton  as  regards  the  amount  to  be  allowed  per  head  for  the 
above  number  of  sheep  deficient,  and  also  as  regards  some  stores  taken 
by  said  L.  Ryan,  and  Government  assessment  due  up  to  the  time  of  the 
completion  of  the  property  sold." 

The  Umpire  made  his  award : — "  That  the  sum  of  £39,142  lOs.,  the 
purchase-money  for  the  station  or  runs  called  Bunyip,  Lawloit  and 
Bewar,  with  the  adjoining  blocks  called  North  Tampi,  South  Yampi 
and  Najack,  situated  in  the  West  Wimmera  District,  in  the  said 
Colony,  together  with  the  sheep,  cattle,  bullocks,  horses,  freehold  land, 
stores,  implements  and  improvements  on  the  said  station  and  land  as 
contracted  to  be  sold  by  the  said  Launcelot  Ryan  to  the  said  John  Brown 
Broughton,  on  the  6th  day  of  August,  1870,  as  mentioned  in  the  said 
articles  of  agreement,  be  reduced  by  the  sum  of  £2,135  5s." 

The  rule  nUi  was  obtained  on  the  ground  that  the  award  was  uncer- 
tain and  not  final :  that  the  umpire  exceeded  his  authority ;  that  he  did 


V. 
BBOrOHTOlf. 


CASES  AT  LAW.  51 

not  find  specifically  as  to  matters  submitted  to  him ;  that  he  awarded  a 
gross  sum  to  be  allowed  to  be  deducted  from  the  purchase-money  on 
the  ground  of  deficiency,  instead  of  finding  and  awarding  the  amounts 
respectively  per  head  for  the  number  of  sheep  deficient,  the  deficiency 
in  the  stores  and  Groyernment  assessment ;  and  that  he  committed  a 
mistake,  in  that  he  awarded  a  greater  sum  than  5s.  per  head  for 
deficient  sheep. 

Solroyd  and  T.  a^BecJeett  shewed  cause. — The  fact  that  Byan  referred 
the  matter  to  arbitration  shewed,  that  there  was  something  more  to  be 
determined  than  the  number  of  sheep  deficient,  that  the  price  to  be 
allowed  was  also  a  matter  in  dispute.  He  agreed  to  refer  the  matter 
to  arbitration  and  was  bound  by  the  result.  As  to  the  items  not  being 
specifically  detailed  in  the  award,  it  has  been  decided  that  that  does  not 
vitiate  an  award:  Whitworth  v.  Hulse  {q),  Fuller  v.  Fenwick  (r), 
Wrigldgon  t?.  Eyewater  («). 

Dr.  MacJcay  and  Hipnhotham  for  the  Eule. — The  Umpire  should 
have  set  out  the  items  separately,  for  stock,  stores,  and  assessment, 
and  not  lumped  them  together  as  he  did.  A  computation  also  shews 
that  he  allowed  12b.  per  head  for  the  sheep  deficient,  whereas  the 
contract  contemplated  that  only  5s.  should  be  allowed.  The  price 
to  be  allowed  waa  not  a  matter  in  dispute ;  that  was  settled  by  the 
contract.  The  umpire  had  only  to  determine  the  number  deficient, 
and  the  amount  they  would  realise  at  5s.  per  head:  Richards  v. 
Brown  {t),  Bider  v.  Fisher  (t?),  In  re  Dare  Valley  Company  (w),  Whit" 
worth  V.  Hulse  (q). 

StawelIi,  C.  J. — We  granted  this  rule  very  reluctantly,  and  we  have 
no  hesitation  in  saying  it  ought  to  be  discharged.  The  contract  for  the 
sale  of  the  stations  contained  a  clause  that  sheep  deficient  should  be 
valued  at  5s.  per  head ;  it  also  contained  a  power  to  refer  disputes  to 
arbitrators.  It  turned  out  that  there  was  such  an  unusual  number 
of  sheep  deficient  that  it  was  agreed  to  refer  the  matter  to  arbitration. 
To  suppose  that  the  parties  only  referred  to  the  arbitrator  the  compu- 
tation of  what  3,265  sheep  would  amount  to  at  5s.  per  head,  is  absurd. 
The  parties  were  business  men,  and  not  children.  They  evidently 
agreed  to  refer  to  the  umpire  what  was  to  be  allowed  as  compensation 
to  the  purchaser  for  so  large  a  deficiency.     The  other  point  is  whether 

(g)    L.  B.,  1  Ex.,  253.  (0    9  I.  C.  L.  N.  S.,  199. 

(r)    3C.  B.,  706.  (v)    8  Bing.,  N.  C,  874. 

(s)    3M.  &W.,  199.  (w)    L.  K.,  6  Eq.,  435. 
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1871.  the  umpire  was  bound  to  specify  his  finding  on  the  different  points 
Rtan  separately.  We  think  that  to  refer  the  matter  back  to  him  for  the 
amount  in  each  item  to  be  specified  would  be  a  mere  waste  of  time  sod 
money,  as  the  applicant  has  failed  on  the  main  point.  The  cafie  of 
Whitworih  v,  Huhe  is  a  direct  authority  for  our  refusing  to  interfere. 

Bute  ditch^gei. 
Attorneys  for  Plaintiff:   Woolcott  Sf  Turner. 

Attorneys  for  Defendant :  Taylor  Sf  JBuchland. 


March  27.  MOONEY    V.    PLUMMER  ajstd  Anotheb. 

May  13. 

Action  against  executors — Plene  administravit — Specific  bequest. 

To  support  a  plea  ofplene  administravere  executors  gave  evidence  that  tbe  only 
personal  estate  consisted  of  the  testator's  share  in  a  partnership  which  had  not 
yet  been  realised,  and  of  certain  household  furniture  spedficaUy  bequeathed. 

Meld,  that  the  plea  was  not  proved. 


A. 


CTION  on  a  bill  of  exchange  for  £61  17*.  6i.  drawn  by 
S.  W.  Graham^  endorsed  to  the  Plaintiff,  and  dishonored  by  the  accep- 
tor. The  Defendants  were  tbe  executors  of  Graham.  Plea — Tlent 
adminUtravere. 

At  the  trial  before  'Barry ^  J.,  evidence  was  given  for  the  DeTendants 
that  Graham  was  one  of  the  firm  of  Norton,  Graham  ^  Co.;  that  he 
died  leaving  household  furniture  and  effects,  and  also  a  share  in  the 
business  of  Norton^  Graham  Sf  Co.,  lighter  owners.  The  furniture  was, 
by  will,  bequeathed  to  Graham^a  wife,  and  the  Defendants  had  allowed 
her  to  retain  possession  of  it.  The  share  in  the  business  had  been 
advertised  for  sale,  but  no  satisfactory  offer  for  it  received.  A  yerdict 
was  returned  for  Plaintiff  with  leave  to  Defendant  to  move  for  a  non- 
suit.    A  rule  nid  for  a  nonsuit  was  afterwards  obtained. 

Duigan  and  Fisher  shewed  cause,  citing  Wtlliams  on  Exeatiorty 
1803,  and  Williams  v.  Innes  {x), 

{x)    1  Camp.,  864. 
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Williams  for  the  rule. — The  partnership  property  is  not  available  vi???V, 

until  the  partnership  debts  are  paid.     The  furniture  being  specifically  Moonby 

bequeathed,  the  executors  could  not  dispose  of  it  so  as  to  pay  creditors,  pj^^^^jj 
until  they  knew  whether  there  was  sufficient  assets  otherwise. 

Cur.  adv.  vuU. 


StawelIi,  C.  J. — Eule  nisi  to  enter  a  verdict  for  the  Defendant.  The  ^^y  ^^' 
action  was  by  a  creditor  against  executors  of  a  deceased  debtor.  It 
appeared  that  a  firm  of  which  the  testator  had  been  a  partner  was 
indebted  to  him,  and  that  the  amount  of  this  debt  had  been  allowed  to 
remain  until  the  partnership  had  been  finally  wound  up,  because  it  was 
supposed  it  would  ultimately  result  in  a  larger  amount  being  payable 
to  the  estate  than  if  payment  was  compelled  at  once.  On  this  debt 
the  executors  had  received  interest  in  the  form  of  profits.  There  was 
also  a  specific  bequest  of  certain  furniture  by  the  testator  to  his  widow. 
The  question  was  whether  there  was  evidence  for  the  plaintifi*  upon  the 
issue  of  plene  administraverey  there  being  no  more  assets  in  the  hands  of 
the  Defendants.  In  support  of  this  rule,  it  was  contended  there  were 
no  assets,  that  the  debt  due  by  the  firm  to  the  testator  was  not  assets 
in  their  hands,  and  that  as  the  furniture  had  been  specifically  bequeathed 
it  could  not  be  disposed  of  until  it  was  ascertained  that  there  were  no 
other  assets.  It  may  be  that  the  executors  pursued  a  wise  course  in 
not  calling  in  this  debt ;  but  upon  the  question  of  whether  a  creditor  is 
to  be  paid  or  not,  we  have  no  hesitation  in  deciding  that  it  formed 
assets  in  the  hands  of  the  executors.  What  arrangement  they  may 
think  it  wise  to  make  in  order  to  obtain  a  larger  sum  idtimately,  or  to 
prevent  waste  of  the  property,  or  a  sale  of  the  subject  matter  of  this 
specific  bequest,  we  are  not  to  say,  but  we  think  the  verdict  was  right, 
and  ought  not  to  be  disturbed. 


Hule  discharged. 


Attorney  for  Plaintiff :  Kidston. 

Attorneys  for  Defendants  :  Anderson  l(  Sandilands. 
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1871.  SIMPSON  V,  HUNT. 

J^'^  ^  o'  Winding-up —  Contribution —  Unpaid  calls. 


May  13. 


On  the  winding-up  of  a  Mining  Company,  certain  calls  previously  node 
remained  npaid. 

Seld^  that  sning  for  the  unpaid  calls  was  not  a  condition  precedent  to  loiog 
for  contribution ;  and  that  the  whole  amount  still  unpaid  might  be  recoTered 
by  the  Official  Agent  as  for  contribution. 


A 


PPEAL  from  Petty  Sessions,  Sandhurst. 

Hunt  was  sued  by  the  official  agent  of  the  Break  o'  Day  Company 
Eegistered,  for  £35  4s.  for  contributions  in  respect  of  176  shares  held 
by  him  in  the  company.  All  the  capital  in  the  company  had  been  called 
up  prior  to  the  winding-up  order,  but  the  last  four  calls  of  Is.  each  had 
not  been  paid  by  the  Defendant  or  by  many  other  shareholders.  The 
last  two  of  these  calls  had  been  rescinded  by  the  Directors  prior  to  the 
winding-up. 

It  was  contended  for  the  Defendant,  that  inasmuch  as  all  the  capital 
had  been  called  up,  the  complaint  had  been  brought  in  the  wrong  form. 
It  was  also  contended  that,  assuming  the  rescission  of  the  calls  was  legal, 
then  there  was  only  2s.  left  to  call  up  by  way  of  contribution,  and  that 
that  course  should  not  be  taken  by  the  official  agent  until  the  calls  had 
been  collected,  as  there  was  nothing  to  shew  that  the  calls  were  not 
sufficient  for  the  purpose  of  paying  the  liabilities  of  the  company ;  and 
further,  that  there  was  no  evidence  before  the  Court  to  shew  that  the 
company  had  debts,  or  if  so,  that  the  calls  were  not  sufficient  to  pay 
them.     The  magistrates  dismissed  the  complaint. 

T,  €^ Beckett  {Higiribotham  with  him)  for  the  Appellant. — The  Defen- 
dant was  properly  sued  for  contributions.'  Section  86,  of  the  Act  No. 
228,  merely  provides  that  no  contributions  shall  be  recovered  exceeding 
the  amount  "  unpaid  "  on  shares  ;  the  word  used  is  not  "  uncalled." 

J,  W,  Stephen  (with  him  Casey)  for  the  Eespondent. — ^The  Defen- 
dant is  still  liable  for  calls  made  by  the  Directors ;  and,  therefore,  he 
can  not  be  sued  as  for  contribution  on  uncalled  capital. 

Cur,  adv,  vuU. 
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Stawell,  C.  J. — Complaint  before  justices  by  the  Plaintiff,  as  official  ,^^?^V, 
agent  of  the  Break  o'  Day  Mining  Company  Registered,  to  recover  an  Simpson 
amount  of  contribution  from  the  Defendant.     It  was  objected  that  an       hunt 

official  agent  must  sue  for  all  calls  made  and  not  paid  before  he  can  sue        

for  contribution.     The  Act  enables  the  official  agent  to  sue  for  contri-  ^ 

bution  to  an  amount  not  exceeding  that  unpaid  on  the  shares ;  and 
although  at  first  sight  it  may  appear  that  a  contribution  may  be  thus 
unnecessarily  exacted  from  the  shareholders,  where  it  is  possible  that  if 
all  the  calls  had  been  sued  for  they  might  hare  been  recovered,  and  a 
sufficient  amount  of  assets  in  that  way  obtained,  yet  on  examination 
this  suing  for  contribution,  as  put,  and  we  think  properly,  during  the 
argument,  is  not  a  suing  for  a  debt  so  much  as  doing  that  which  is 
equivalent  to  putting  the  shareholders  on  the  contributors'  list ;  because 
although  a  verdict  may  be  recovered,  no  warrant  can  issue  until  the 
justices  are  satisfied  that  the  amount  is  really  and  absolutely  required, 
and  therefore  a  second  inquiry  is  necessary  before  the  amount  can  be 
recovered.  If  we  were  to  hold  that  the  suing  for  calls  was  a  necessary 
condition  precedent  to  suing  for  contribution,  we  might  compel  the 
official  agent  to  expend  in  fruitless  litigation  all  the  assets  in  his  hands, 
for  the  calls  must  all  be  sued  for  separately.  We  are,  however,  to  be 
guided  by  the  Act  alone,  and  inasmuch  as  the  words  used  "  amount 
unpaid  on  the  shares,"  are  sufficiently  comprehensive  to  include  calls 
unpaid,  the  suing  for  calls  ought  not  to  be  insisted  on  as  a  condition 
precedent  to  suing  for  contribution.  We  think  the  justices  were 
erroneous  in  dismissing  this  plaint,  and  as  there  appears  to  be  no  other 
defence,  we  need  not  put  the  parties  to  the  unnecessary  expense  of  further 
litigation  but  direct  a  verdict  to  be  entered  for  the  amount  claimed. 
The  appeal  will  be  allowed,  and  a  verdict  entered  for  the  Complainant 
for  £35  4s. 

Babbt,  J. — I  win  add  one  observation  to  this  effect — It  was  said 
that  the  action  should  have  been  for  calls.  To  this  there  are  two 
answers.  First,  the  proceedings  being  at  an  end,  and  the  company  in 
liquidation,  that  action  would  not  be  a  proper  one.  Next,  were  it 
possible  to  bring  such  an  action  it  would  be  more  vexatious  to  bring 
several  actions  for  calls  than  one  for  contribution. 

The  answer  to  the  other  objection  is  equally  apparent.    It  was  said 
that  the  Defendant  might  be  twice  vexed  by  different  proceedings. 
That  is  impossible ;  for,  as  the  contribution  is  sought  for  the  unpaid 
residue  of  calls,  no  second  action  for  calls  can  be  brought  for  the 
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1871.        reason  given  in  answer  to  the  first  objection.    Therefore,  in  point  of 
Simpson      ^^^t,  this  is  the  most  convenient  mode  of  proceeding,  and  the  least 
harrassing  that  can  be  adopted. 

Jppeal  dUowei 

Attorneys  for  Appellant :  Me^ff  if  Liddle. 

Attorney  for  Eespondent :  Oldham  for  Brown, 


V, 

Hunt. 


April  4  SIMPSON  V,  MULLALT. 

May  13. 

Mining  Company — Contributory — Bonafiduoftranrfer. 

A  shareholder  transferred  his  shares  and  procured  registration  of  a  trtoifer 
to  John  Smith,  Latrobe- street,  Melbourne,  which  purported  to  be  accepted  uA 
signed  by  him.  On  the  winding-up  of  the  company,  John  Smith  could  not  be 
found  or  heard  of  in  Latrobe-street, 

Held,  that  it  was  not  to  be  presumed  he  was  a  fictitious  person. 


-lXPPEAL  jfrom  Petty  Sessions,  Sandhurst. 

Mullahf  was  sued  by  Simpson,  official  agent  of  the  Break  o'  Day 
Company,  for  £193  as  contribution  in  respect  of  965  shares  in  tbat 
company,  held  by  him  within  three  months  prior  to  the  commencement 
of  the  winding-up  of  the  company.  The  petition  for  winding-up  the 
company  was  presented  on  the  4th  April.  It  was  proved  by  the  man- 
ager of  the  company,  that  Defendant,  on  the  31st  December,  1869,  held 
1,069  shares  in  the  company ;  that  at  a  board  meeting  of  Directow, 
held  on  the  8th  February,  1871,  at  which  the  Defendant,  as  a  Director, 
was  present^  a  transfer  of  965  of  such  shares,  dated  the  3lBt  December, 
1869,  from  the  Defendant  to  one  John  Smith,  of  Latrobe  street,  Md- 
bourne,  and  purporting  to  be  accepted  by  him,  was  put  in  and  parsed; 
and  thereupon  John  Smith  became,  from  that  date,  the  registered  owner 
of  the  965  shares  in  the  books  of  the  company.  The  complainant  proved 
that  he  had  applied  for  payment  of  contribution  on  the  965  shares  to  tic 
transferree  from  the  Defendant,  whose  name  and  address  on  the  transfer 
was  John  Smith,  Latrobe  street,  Melbourne,  and  his  application  had 
been  returned  through  the  dead-letter  office ;  that  he  had  applied  bj 
letter  to  the  Defendant  for  his  address  and  description  of  the  trans- 
ferree, and  that  he  had  received  no  answer  from  the  Defendant. 
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E,  A,  Liddhy  articled  clerk  to  the  Complainant's  attorney,  proved 
that  he  saw  the  Defendant  in  the  commencement  of  February,  and 
asked  him  the  address  of  his  transferree ;  that  Defendant  stated  he  was     „    ^* 

.  .  MULIiALT. 

unable  to  give  the  information,  as  he  did  not  know  where  Smith  lived ; 
that  he  had  transferred  the  shares,  and  knew  nothing  about  Smith 
since ;  and  that  he  (the  witness)  had  inquired  in  Latrobe  street  of  the 
rate  collectors  and  others,  and  examined  the  proper  directories,  and 
could  find  no  person  named  John  Smith,  of  Latrobe  street.  No  evidence 
was  called  for  the  defence,  but  it  was  contended  on  Defendant's  behalf 
(inter  alia)  that  he  had  ceased  to  be  a  shareholder  more  than  three 
months  previous  to  the  presentation  of  the  petition  for  winding-up,  the 
transfer  being  dated  3 1st  December,  1869,  and  the  petition  not  having 
been  presented  until  the  4th  April,  1869.  The  Justices  decided  in  &vour 
of  the  official  agent,  and  gave  judgment  for  £193  and  costs,  and  Defen- 
dant appealed. 

J.  W,  Stephen  (with  him  Coiey)  for  the  Appellant  (Defendant  below). 

T,  a^Beckett  {Higinhotham  with  him)  for  the  Bespondent  (Plaintiff 
below). 

Our,  adv.  vuU, 


Stawell,  C.  J. — The  justices  held  the  Defendant,  who  was  sued  for  Jfoy  18. 
contribution,  answerable.  His  liability  depends  upon  whether  he  was  ""^ 
a  shareholder  for  three  months  previous  to  the  winding-up.  It  appears 
the  petition  for  winding-up  was  presented  in  April,  and  in  the  previous 
December  the  Defendant,  who  was  then  a  shareholder  and  also  a  direc- 
tor, sold  his  shares  to  a  person  described  as  John  Smith,  of  Latrobe 
street,  Melbourne.  In  the  following  Pebruary  he  submitted  to  the 
proper  officer  of  the  company  for  registration  a  transfer  of  these 
shares,  dated  at  the  time  of  the  sale  in  December,  signed  by  him  and 
purporting  to  be  accepted  and  signed  by  John  Smith,  of  Latrobe  street, 
Melbourne,  and  it  was  accepted  and  registered.  The  official  agent  after- 
wards wrote  to  John  Smith,  addressing  him  at  Latrobe  street,  Mel- 
bourne, and  his  letter  was  returned  through  the  dead-letter  office.  He 
instituted  inquiries  from  rate  collectors  and  others  in  Melbourne,  but 
without  obtaining  any  information. 

The  Plaintiff  contended  that  from  this  evidence  it  was  to  be  inferred 
that  John  Smith  was  an  ideal  personage  who  did  not  exist.    We  think 


V. 
MULLALY. 
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1871.  this  inference  involveB  very  grave  questions  indeed,  and  is  not  lightly  to 
Simpson  he  accepted ;  and  that  the  mere  fact  of  his  not  being  found  and  the  col- 
lectors not  knowing  John  Smith  are  not  suflScient  to  justify  such  an 
inference.  The  directors  accepted  and  registered  the  transfer.  They 
must  have  assumed  the  hand-writing  of  John  Smith  to  be  that  of  an 
actual  person,  or  they  would  not  have  received  it ;  and  to  allow  theee 
presumptions  to  disprove  the  acceptance,  would  be  in  effect  to  hold  that 
the  Defendant  was  guilty  of  forgery.  We  are  not  at  liberty  to  presume 
that  the  person  who  submitted  the  transfer  committed  forgery  either 
by  imitating  the  hand-writing  of  a  John  Smith,  or  submitting  it  as  the 
signature  of  a  real  person  when  there  was  no  such  person.  "We  think 
the  decision  cannot  be  maintained,  and  that  a  verdict  should  be  entered 
for  the  Defendant. 

Babbt,  J.  —I  am  of  the  same  opinion,  for  the  same  reasons. 


A^ppeal  dihnoed. 


Attorney  for  Appellant :  Oldham  for  Brown, 
Attorneys  for  Bespondent :  Vlegg  if  Liddle* 


END   OF    EASTER    TERM. 


CASES 


ARGUED  AND  DETERMINED 


IV  THE 

S)ttpreme  €Durt  ot  'Victoria, 

A.T     LAW. 


IN 


TEINITY    TEEM,  35    VICTORIA. 


The  Judges  who  sat  in  Banc  in  this  Term  were- 


Stawxll,  C.  J.  Babbt,  J.  Williams,  J. 


BOWE,  Appellant,  v.  MIDDLETON,  Eespondent.    »  1871. 

**  Founds  Statute  1866,"  No.  249,  see.  IQ—Legality  of  Impounding— Jurisdiciion  of      ^^^  ^1. 

Justices, 

The  question  of  **  the  legality  of  the  impounding"  which  justices  have  to  try 
under  No.  249  sec.  26,  is  simply  whether  the  requirements  of  the  '*  Pounds 
Stcftute^*  have  heen  complied  with;  not  whether  the  impounding  was  uiijustifiahle. 


A 


PPEAL  from  Petty  Sessions  at  Leigh  Eoad. 


The  complaint  was  for  illegally  impounding  sheep  of  the  Complainant 
{Middleton).  It  was  proved  that  the  Complainant's  servant  was 
travelling  with  323  sheep  along  "  a  road  commonly  used  as  a  thorough- 
fare" (y)  which  passed  through  the  common  of  which  the  Defendant 
was  herdsman;  and  that  the  sheep  were  within  one-quarter  of  a  mile  of 
the  road  when  seized  by  the  Defendant  for  the  purpose  of  impounding 

(y)    No.  360,  sec.  109. 

T.  B.      TOL.  II. — ^LAW.  P 


GO 


1871. 

ROWE 

r. 

MiDDLKTON. 
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them.  It  was  not  in  evidence  tliat  the  notice  referred  to  in  the  lOltk 
section  of  the  "  Land  Act  1869  "  had  been  given.  It  was  contended  for 
the  Defendant  that  even  when  travelling  within  a  quarter  of  a  mile  of 
a  road,  the  notice  referred  to  ought  to  be  served.  The  Bench  held 
that,  even  assuming  such  notice  had  to  be  given  when  travelling  within 
the  quarter  of  a  mile  prescribed  by  the  "  Land  Act,^^  the  Complainant 
should  have  been  sued  under  that  Act  for  not  serving  the  notice,  and 
that  the  sheep  should  not  have  been  impounded,  they  being  at  the  time 
of  seizure  within  the  prescribed  oiie-quaiter  of  a  mile — that  the  seizure 
was  illegal,  and  that  tlie  matter  stated  afforded  no  ground  of  answer  to 
the  complaint. 


Siginhotltam  for  the  Eespondent  (Complainant  below). — The  ^^  Lani 
Act  1865  "  does  not  make  travelling  with  sheep  illegal.  If  there  was 
no  notice  served  as  required  by  the  Act,  or  if  there  was  an  insuiBc'ent 
notice,  the  party  might  be  summoned  for  that  as  a  separate  offence. 

Williams  for  the  Appellant  (Defendant  below). — The  justices  had 
no  jurisdiction  to  hear  the  case  under  the  " Founds  Statute"  All  the 
justices  had  to  do  under  that  Statute  was  to  determine  whether  the 
formalities  of  the  Act  had  been  complied  with,  not  whether  the  seizure 
was  illegal:  Depraves  v.  Bennett  (z),  O'Keefe  v.  Behan  {a).  The 
proper  remedy  is  to  sue  for  improperly  impounding.  The  delivery  of 
the  notice  is  a  condition  precedent  to  the  travelling  with  sheep. 

Higinhotham  in  reply. — None  of  the  cases  cited  go  as  far  as  the 
present  one.  They  only  decide  that  the  justices  cannot  inquire  into  a 
question  of  title.  Here  there  is  no  question  of  title  They  could 
surely  inquire  if  there  was  a  trespass  or  not.  [Stawell,  C.  J.— The 
question  of  trespass  involves  title.]  No ;  the  Complainant  claims  no 
title  in  the  common ;  all  that  is  in  dispute  hero  is  whether  a  notice  was 
necessary. 


Stawell,  C.  J. — This  case  cannot  be  distinguished  from  our  previous 
decisions.  As  was  well  put  in  the  argument  in  Degraves  v.  Benndty 
the  justices  have  not  to  decide  whether  the  seizure  has  been  legal  or 
not,  but  whether  the  requirements  of  the  "  Impounding  Act"  have  been 
complied  with.  The  word  "  illegal  '*  in  the  26th  section  means  contraiy 
to  the  provisions  of  that  particular  enactment — not  unjustifiable.  If 
these  provisions  have  not  been  adhered  to  the  impounding  maybe 


(«)    2  W.  &  W.,  L.  191. 


(a)    Ante,  p.  16. 
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questioned,  but  tbe  justices  have  no  power  to  ent^r  into  a  question  of 
title.  In  this  very  case  one  of  the  questions  is,  whether  there  is  a 
thoroughfare  or  not,  or  whether  it  was  commonly  used  as  a  thorough- 
fare, a  question  on  which  a  judge,  if  trying  an  action  of  trespass,  might 
be  obliged  to  direct  a  jury.  The  point  was  not  taken  before  the  justices 
and  therefore  we  do  not  give  costs ;  but,  as  it  appears  on  the  face  of 
the  case,  we  are  bound  to  take  notice  of  it. 


1871. 

ROWE 

V. 

MiDDLETON. 


Appeal  allowed,  without  costs. 
Attorneys  for  Appellant :  J".  M.  Davies  for  Woolley  Sf  Harwood. 
Attorney  for  Eespondent :   W,  Davis  for  Si^^ins. 


EEGINA  V.  DOWLING  Ex  paete  MCLEAN. 

"  Mining  Statute  1865,"  sec.  14 — Exception  from  mining — Residence  area. 

Land  held  under  a  miner's  right  as  a  residence  ai*ea  was,  by  a  notice  in  the 
"  OazetUf*  excepted  under  sec.  14  of  the  **  Mining  Statute  1865,"  from  occupa- 
tion for  mining,  .residence,  or  business  purposes.  The  occupant  was  summoned 
for  being  in  unauthorised  occupation  of  Crown  lands  and  fined.  He  had  pre- 
yiouflly  been  convicted  of  being  in  unauthorised  occupation  of  the  same  land. 

Held,  that  the  "  Oazette^*  notice  excepted  from  mining,  &c.,  lands  then  law- 
fdlly  occupied  under  miner's  right,  and  determined  the  right  so  to  occupy. 


June  22. 


Semble,  that,  having  lawfully  entered  into  possession,  the  occupant  was  entitled 
to  personal  notice  of  the  exception  of  this  land  from  mining,  &c.,  and  a  demand 
of  possession  before  the  summons  was  issued.  But,  if  so,  the  previous  conviction 
was  a  sufficient  notice. 


0 


EDER  nisi  for  a  prohibition  to  restrain  justices  at  Creswick  from 
enforcing  a  conviction  for  being  in  unauthorised  occupation  of  Crown 
land. 


In  March,  1868,  Duncan  McLean,  by  virtue  of  a  miner's  right,  took 
possession  as  a  residence  area,  and  subject  to  the  bye-laws,  of  a  piece 
of  Crown  land  situated  at  Creswick,  in  the  mining  district  of  Ballarat, 
and  was  duly  registered  for  the  same  on  14th  April,  1869.  He  has 
since  resided  on  the  land,  and  made  improvements  on  it.  The  land 
vas  with  other  land  reserved  by  Gazette  notice  of  20th  August,  1869, 
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as  a  site  of  a  reservoir  for  supplying  Creswick  with  water,  the  Gazette 
notice  declaring  that  the  Crown  lands  therein  described  were  excepted  by 
the  Governor,  with  the  advice  of  the  Executive  Council,  from  occupatioiL 
for  mining,  residence,  or  business  purposes.      By  a  subsequent  GazeU$ 
notice,  25th  March,  1870,  the  land  was  reserved  for  reservoir  purposes 
in  connexion  with  the  Creswick  water  scheme.    McLean  was  summoned 
to  the  Creswick  Police  Court  by  the  Crown  lands  bailiff  for  the  district, 
for  that  he,  on  the  8th  May,  1871,  was  in  unauthorised  occupation  of 
the  land  in  question  described  ajs  Crown  lands  forming  part  of  tLe  land 
set  apart  for  purposes  of  the   Creswick  water  supply,  he  ha\Tng  been 
previously  convicted  of  being  in  unauthorised  occupation  of  the  said 
land.     The  case  was  heard  at  Creswick  on  the  16th  May,  when  the 
justices  fined  him  £5,  and  £1  Is.  costs.     The  prohibition  was  souglit 
for  on  the  ground  that  McLean,  having  a  miner's  right  and  residence 
area  ticket,  could  not  be  said  to  be  in  unauthorised  occupation  of  the 
land. 


Adamson  shewed  cause. — In  Wakeham  v.  Cohham  (6),  it  was  held 
that  where  the  Q-ovemor-in- Council  excepts  land  from  mining,  the 
Crown  can  immediately  resume  possession,  even  although  the  land  was 
previously  occupied  under  business  licence  or  miner's  right.  By  section 
15  of  the  "  Mi/ning  Statute^  No.  291,  mining  is  prohibited  on  reserved 
land,  but  the  Grovemor-in-Council  is  allowed  to  specially  permit  mining 
notwithstanding  the  reservation,  showing  that  without  that  permission 
the  mining  would  be  illegal. 

Finn  for  the  order. — In  the  last  proclamation  there  is  nothing  about 
the  land  being  excepted  from  mining.  [Stawell,  C.  J. — The  procla- 
mation of  1869  excepts  it,  and  therefore  the  authority  under  the  miner's 
right  is  gone.]  A  notice  in  the  Gazette  is  not  sufficient  to  determine 
M.^LearC%  tenancy,  as  he  had  lawfully  entered  into  possession.  He  was 
at  least  a  tenant  at  will,  and  entitled  to  personal  notice.  The  Defendant 
did  not  know  till  the  answering  affidavits  were  filed  in  this  Court,  that 
the  notice  of  August,  1869,  had  been  published. 


Stawell,  C.  J. — We  think  this  case  is  virtually  determined  hy 
Wakeham  v.  Chhham.  The  Act  does  not  contemplate  that  land 
occupied  by  miners  should  never  be  reserved.  The  power  to  except 
applies  to  those  already  in  occupation.  The  prohibitive  words  in  the 
first  part  of  section  15  leave  scarcely  any  doubt  on  the  point,  and  if  the 

(5)    Ante,  Vol.  X.,  M.  34. 
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14th  section  did  not  so  apply,  tlie  power  conferred  by  the  latter  part  of 
section  15  would  be  wholly  unnecessary.  There  is,  no  doubt,  a  great  deal 
of  force  in  the  argument  that  the  defendant,  having  lawfully  entered 
into  possession,  was  entitled  to  specific  notice,  apart  from  that  in  the 
Gazette.  But  that  argument  is  met  by  the  fact  that  this  is  the  second 
summons  and  the  second  conviction.  However  he  might  have  been 
entitled  to  a  personal  demand  before  the  first  summons  was  issued, 
there  can  be  no  case  of  hardship  in  the  second  summons,  for  the  first 
was  sufficient  notice  to  him. 
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"Williams,  J. — I  am  not  quite  clear  that  the  notice  in  the  Gazette 
would  be  a  sufficient  determination  of  the  occupation,  and  am  inclined 
to  think  Defendant  should  have  personal  notice.  But  I  think  that  in 
this  instance  he  has  had  that  notice. 


Attorney  for  Applicant :  Shea, 


Order  discharged. 


Attorney  for  Bespondent :   Ourner,  Crown  solicitor. 


BEaiNA  V.  BUCKLE  Ex  pabte  WHITE. 

No.  233,  tec.  194 — Poisoning  a  dog — Malice. 

To  constitute  an  offence  under  section  194  of  the  Criminal  Law  and  Practice 
Statute  1864>"  malice  against  the  particular  animal  killed  must  be  shown. 

vJ-  P.  SMITH  moved  for  a  rule  nisi  calling  upon  Mr.  F.  H.  Fuckle, 
pohce  magistrate  at  Camperdown  to  show  cause  why  he  should  not 
state  a  case  for  the  opinion  of  the  Supreme  Court  in  a  (fbmplaint  White 
V.  Fike  and  Lamb.  The  complaint  was  laid  under  section  194  of  the 
"  Oriminal  Law  and  Practice  Statute  1864,"  for  unlawfully  destroying 
by  poison  a  dog,  the  property  of  White.  The  evidence  was  that  the 
Befendanta  had  placed  meat  in  a  paddock,  that  the  complainant's  dog 
had  eaten  this  meat  and  had  died.  The  police  magistrate  dismissed  the 
case. 


June  24. 


Stawkll,  C  J. — The  evidence  is  to  the  effect  that  the  Defendants 
intended  not  to  poison  a  particular  dog,  but  dogs  in  general.     The 
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section  of  the  Act  contemplates  the  malice  to  be  against  a  particuUr 
animal,  and  the  Defendants  had  no  malice  against  this  dog.  Tkej 
probably  wished,  and  very  naturally,  to  prevent  dogs  killing  their 
sheep. 

JBule  refuted. 
Attorney  for  Applicant :  Hancock, 


June  24. 


In  the  Matteb  of  J.  B.  SLACK. 

Court  of  Insolvency — Contempt — Warrant  of  commitment. 

A  warrant  of  the  Court  of  lusolvency  committing  for  contempt  need   not 
prescribe  any  time  of  imprisonment. 

c/.  B,  SLACK  being  in  the  custody  of  the  keeper  of  the  Melbourne 
Q-aol,  a  writ  of  habeas  corptis  was  obtained  to  bring  up  the  body,  with 
the  cause,  &e.  The  keeper  returned  that  the  prisoner  was  detained 
under  two  warrants.  One  was  by  the  sheriff,  reciting  that  an  order 
had  been  made  by  the  Insolvency  Court  for  the  arrest  of  Slack  for 
contempt  in  not  paying  costs,  directing  one  of  his  officers  to  arrest 
Slack,  and  directing  the  keeper  of  the  gaol  to  detain  him.  The  other 
warrant  was  under  the  seal  of  the  Court  of  Insolvency,  in  the  form 
given  by  No.  15  of  the  forms  attached  to  the  Eules  of  that  Court,  and 
directed  the  keeper  to  detain  Slack  till  the  Court  otherwise  ordered. 

Shick  in  person  now  moved  that  he  might  be  discharged,  and  eon- 
tended  that  the  sheriff's  warrant  was  no  authority  for  detaining  him,  as 
the  Act  gave  the  sheriff  no  power  to  issue  such  a  warrant.  As  to  the 
other  warrant,  it  was  bad,  as  not  mentioning  any  time  for  his  detention 
as  it  should  have  done  under  section  33  of  the  "  Insohetwy  Slatute 
1871."  The  forms  given  in  the  Eules  do  not  contain  any  time,  but  the 
forms  cannot  override  the  Act. 


Lawes,  contra. — I  do  not  rely  on  the  sheriff's  warrant,  but  on    the 

warrant  of  the  Court  of  Insolvency.    By  the ' *  Insolvency  Statute,^*  Bection 

18,  all  orders  of  the  Court  are  to  be  enforced  in  the  same  way  as  orders 

of  the  Supreme  Court  in  equity  are  enforced.     It  is  one  of  the  powers 

of  the  Supreme  Court  to  commit  for  contempt  without  mentioning  any 

specific  time,  but  merely  till  the  Court  should  otherwise  order :   Gh'eeii 

V.  JElgie  ((;).     The  warrant  in  this  case  is  therefore  perfectly  good  and 

sufficient. 
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Stawell,  C.  J. — The  keeper  of  the  gaol  has  returned  two  documents        ^^71. 
— one  relied  upon,  tha  other  not.    One  purports  to  be  a  warrant  under  Xn  the  Matter 
the  "  Insolvency  Statute  1S71,"  and  it  refers  to  an  order  bj  which  the   t  r>  ^ 
applicant  was  adjudged  guilty  of  contempt,  the  contempt  consisting  in 
not  paying  certain  costs  directed  by  the  Court  to  be  paid,  and  for  that 
contempt  the  applicant  has  been  committed  to  prison.      The  mode 
provided  for  enforcing  orders  by  the  Court  of  Insolvency  for  contempt 
is  the  same  as  that  possessed  by  the  Supreme  Court.     K  the  argument 
is  sound  that  a  time  must  be  prescribed  in  the  warrant,  it  would  inter- 
fere with  the  power  of  the  Court.     It  may  be  that  the  Court  would 
discharge  tbe  applicant  on  payment  of  the  costs ;  it  may  be  that  other 
terms  would  be  imposed.     Whether  the  preliminary  proceedings  were 
regular  or  not  we  cannot  say,  and  have  nothing  to  do  with  them.     We 
cannot  go  behind  the  warrant,  which,  in  our  opinion,  sufficiently  recites 
the  order  of  the  Court  adjudging  the  applicant  guilty  of  contempt. 

The  prisoner  was  remanded  to  gaol. 

Attorneys  for  detaining  creditor :  Macgregor,  Bamsay  S[  Brake, 


June  21, 26. 


PRESIDENT,  &c.  OF  SHIRE  OF  BAREABOOL  v.  TORR. 

"S»»r»   Statute   1869,"   No.  368,  sec.   297— Main    Road— Bridge— Uahility  for 

Accident. 

A  bridge,  not  shown  to  be  on  a  main  road,  was  out  of  repair,  and  the  Plaintiff 
in  crossing  it  met  with  an  accident.  There  was  no  evidence  by  the  Defendants 
that  they  had  received  the  bridge  ready  constructed  and  had  not  touched  it 
since.  The  secretary  of  the  Shire  Council,  in  answer  to  a  letter  of  the  Plaintiff, 
disclaimed  liability,  but  spoke  of  the  road  as  their  road.  Aiter  the  accident  the 
Council  repaired  the  bridge.  The  Court  inferred  that  the  Council  had  attempted 
to  keep  the  bridge  in  repair,  if,  indeed,  they  had  not  built  it  in  the  first  instance, 
and  dismissed  an  appeal  from  the  County  Court,  where  damages  had  been 
awarded  to  the  Plaintiff. 


A 


PPEAL  from  County  Court,  Geelong. 


The  Respondent  sued  the  President,  <&c.,  of  the  Shire  for  that  they 
neglected  to  keep  in  proper  repair  a  certain  bridge,  known  as  Thomp- 
son's Creek  Bridge,  situated  in  the  Shire  of  Barrabool,  in  consequence 
whereof  the  Plaintiff,  on  the  10th  of  February,  was  greatly  injured 
while  crossing  the  bridge. 
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1871.  The  case  waa  heard  on  4th  April,  1871,  when  the  following  evidence 

Prestdbnt,   was  given.     Plaintiff  was  crossing   the  bridge  on  the  10th  February, 

&c.,  OF       driving  a  mule  in  a  vehicle,  when  the  legs  of  the  mule  went  through  a 

THE  ShIRB  0¥  °  '  ^^  " 

Babbabool    rotten  plank  in  the  bridge  and  threw  Plaintiff  out  of  the  vehicle,  and 

ToBB.       ^®  ^*®  considerably  hurt.     Several  witnesses  gave  evidence  that  the 

accident  was  caused  by  the  defective  state  of  the  bridge.     In  reply  to 

a  claim  for  compensation  the  Defendant's  secretary  wrote  the  following 

letter : — 

**  I  am  directed  by  the  Council  of  the  Shire  of  Barrabool  to  acknowledge  receipt  of 
your  letter  of  20th  February  ult;,  informing  the  Council  of  your  having  met  with  as 
accident  when  passing  over  Thompson's  Creek  Bridge.  The  Council,  while  fym* 
pathisiug  with  you  for  any  damage  you  may  have  sustained  while  travelling  OTer  their 
roads,  cannot  take  upon  themselves  any  blame  in  connexion  with  this  matter,  as  the; 
consider  that,  had  due  caution  been  observed  by  you  in  crossing  the  bridge,  no 
accident  would  have  taken  place ;  several  heavy  teams  crossed  that  morning  without 
any  risk,  and  a  light  waggon  such  as  you  were  driving  should  have  heea  much  }m 
liable  to  meet  with  any  accident." 

It  was  also  stated  in  evidence  that  the  shire  surveyor  was  infonned 
previously  to  the  accident  that  the  bridge  was  unsafe,  and  after  the 
accident  the  Defendants  repaired  it.  At  the  close  of  the  Plaintiff's  case 
it  was  contended  for  the  Defendants  that  the  Plaintiff  must  be  non- 
suited, as  no  evidence  had  been  given  that  the  bridge  was  on  a  main 
road,  as  required  by  the  "  Shires  Statute,'*  section  297  ;  and  unless  Buch 
evidence  was  given,  there  was  no  liability  on  the  part  of  the  Defendajits 
to  keep  the  bridge  in  repair.  The  Judge  declined  to  nonsuit,  and  gare 
a  verdict  for  the  Plaintiff  for  £75  ;  and  the  Defendants  appealed. 

Dr.  MacJcay  for  the  Appellants. — There  is  nothing  to  show  that  this 
bridge  was  on  the  main  road.  There  are  a  number  of  formalities  to  be 
complied  with  before  a  road  can  be  converted  from  an  ordinary  to  a 
main  road ;  and  it  is  only  main  roads  that  shire  councils  are,  by  section 
297  of  the  "  Shires  Statute,''  bound  to  keep  m  repair.  The  action 
arose  out  of  negligence,  and  a  reasonable  time  must  elapse  after  the 
bridge  has  fallen  into  disrepair  to  enable  the  Council  to  repair  it.  It 
was  proved  here  that  heavy  waggons  crossed  the  bridge  on  the  morning 
of  the  day  on  which  this  accident  occurred. 

Higinhotham  for  the  Eespondent. — The  road  must  be  taken  to  be 
an  ordinary  road,  as  there  was  no  proof  it  was  a  main  road ;  but,  being 
an  ordinary  road,  the  Council  were  bound  to  keep  it  in  repair.  Ia 
Grieve  v.  The  Mayor  of  Melbowme  (d),  it  was  decided  that  where  « 
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corporation  had  a  discretion  about  making  or  not  making  a  road,  until        IB*71. 
they  exercised  that  discretion  they  were  not  liable.     This  case  was    Phesidknt, 
followed  in  Rt/an  v.  The  Mayor  of  Malmshury  (e).     The  last  case  on  ^^J^^^^^^  ^p 
the  subject  is  Boyle  v.  The  Shire  of  Avon  (/),  but  there  the  road  not    Bahrabool 
repaired  was  a  main  road.     In  the  present  case  it  was  a  bridge  that        tobe. 
was  not  in  proper  condition,  not  merely  a  road,  and  therefore  it  must 
be  t^ken  for  granted  that  the  Council  had  exercised  a  discretion  by 
constructing  the  bridge.     In  Badenhop  v.  The  Mayor  of  Sandhurst  (y), 
the  Court  held  that  though  the  Council  had  power  to  grant  permission 
to  mine  under  the  streets,  they  were  not  absolved  from  the  liability  cast 
on  them  as  managers  of  the  public  streets  to  take  care  that  those 
streets  were  preserved  in  good  order.     [Stawkll,  C.  J. — Suppose  the 
bridge  had  broken  down  altogether.]     They  should  close  it.     They 
have  power  to  close  it  for  repairs. 

Dr.  MacJcay  in  reply. — There  is  not  the  same  liability  on  Councils 
in  respect  to  ordinary  roads  as  in  respect  to  main  roads. 

Gur,  adv.  vult. 


Stawkll,  C.  J. — The  question  submitted   by  this  special  case  is      June  26, 
substantially  whether  the  Defendants  are  answerable  for  injuries  sus- 
tained  by  the  Plaintiff,  in  consequence  of  the  defective  condition  of  a 
bridge  in  their  district,  which  bridge  it  has  not  been  shown  is  connected 
with  a  main  line  of  road.     The  liability  of  public  bodies  entrusted  with 
the  management  of  works  of  this  nature  in  consequence  of  supposed 
negligence  has  been  before  us  in  several  forms.     In  Grieve  v.  The 
Mayor  of  Melbourne  (A),  Badenhop  v.  The  Mayor  of  Sandhurst  (y),  and 
Ryan  v.  The  Mayor  of  Malmshury  (jb).    In  some  instances  we  have  held 
the  public  bodies  liable,  in  others  we  have  held  them  exempt.    We  have 
endeavoured  to  observe  so  far  as  possible  in  our  decisions  two  principles. 
One,  that  where  the  responsibility  of  keeping  public  works  in  repair  is 
imposed  by  express  words  on  any  of  these  public  bodies,  no  discretion 
being  vested  in  them  as  to  whether  they  should  or  should  not  execute 
them,  and  the  terms  used  are  so  distinct  and  unequivocal  that,  for  non- 
compliance with  the  Statute,  the  public  body  may  be  indicted  as  for  a 
misdeameanour,  there  they  are  answerable.     The  other — ^that  where  a 
discretion  is  vested  in  these  bodies  to  such  an  extent  that  they  would 

(e)    -4»fe,  Vol.  L,  L.  23.  (g)    1  W.  W.  &  a'B.,  L.  186. 
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1871.       not  be  subject  to  an  indictment  for  non-repair,  yet,  if  tbey  choose  to 
PRESIDENT,    undertake  the  responsibility  of  performing  these  works,  and  attempt  to 

^.,  OF       construct  them  or  put  them  in  repair,  they  are  bound  to  execute  the 
THB  Shiue  of  ^  ,  r      y         J 

Babbabool    works  properly,  and  if  they  do  not  do  so,  they  are  answerable  for  their 
T<mB        negligence.     It  follows  that,  where  a  discretion  exists  and  the  corpora- 
tion or  body  does  not  commence  the  works,  it  is  not  answerabla 

In  Ghieve  v.  The  Mayor  of  Melbourne  (J),  the  corporation  was  entrusted 
with  the  responsibility  of  putting  and  keeping  the  streets  in  repair ;  it 
had  an  option  whether  it  should  do  the  work  or  not ;  and  it  did  not 
commence  to  form  the  particular  street  in  question,  which  remained  in 
its  natural  state.  There  the  corporation  exercised  their  discretion  by 
doing  nothing,  and  for  the  injuries  which  were  sustained  by  the  plaintif 
we  held  the  defendants  not  answerable.  In  Badenhop  v.  The  Mayor  of 
Sandhurst  (Ar),  on  the  contrary,  the  corporation  had  commenced  the  work; 
it  had  not  only  formed  the  streets,  but  it  had  assumed  the  responsibility 
of  permitting  miners  to  mine  under  the  streets.  It  was,  therefore, 
responsible  for  the  condition  in  which  the  streets  were  left.  Ryan  r. 
The  Mayor  of  Malmahury  (J)  was  apparently  a  hard  case,  so  far  as  tbe 
plaintiff  was  concerned.  It  is  illustrative  of  a  middle  state  of  things 
between  the  two  principles  to  which  I  have  referred.  It  came  before 
us  on  demurrer,  and  according  to  the  declaration  the  corporation  had 
received  a  road  formed.  There  was  nothing  to  show  that  it  had 
attempted  to  keep  the  road  in  repair.  They  received  it  formed,  as  part 
of  the  borough,  and  they  were  entitled  to  all  the  advantages  of  haring 
a  made  road  handed  over  to  them ;  and,  as  they  had  not  attempted  to 
put  it  in  repair,  they  were  held  not  answerable  for  allowing  it  to  faU 
into  disrepair  or  become  impassable.  In  the  present  case  there  is  no 
evidence  that  the  bridge  was  in  connexion  with  the  main  road ;  if  it 
were,  according  to  the  decision  in  Boyle  v.  The  Shire  of  Avon  (w),  the 
Defendants  would  be  answerable. 

It  remains  to  be  considered  whether,  on  the  whole  of  the  case  stated 
to  us,  the  Defendants  either  built  this  bridge  or  attempted  to  put  it  in 
repair.  There  is  no  express  averment  that  the  Defendants  received 
the  bridge  made,  as  there  was  in  Ryan  v.  The  Mayor  ofMalmshury  (/) ;  but 
there  is  no  attempt  to  prove  the  contrary  ;  that  the  shire  were  in  poa- 
session  of  the  bridge  when  it  was  built  is  not  shown,  and  the  inference 
from  the  evidence,  and  especially  from  the  correspondence  between 

(j)    1  W.  W.  &  A'B.,  L.  95.  (1)     Ante,  Vol.  I.,  L.  23. 

(k)    J6.,  136.  (m)   /6.,  225. 
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Plaintiff  and  Defendants'  secretary  is,  that  they  did  more  than  merely         ^®7^- 
accept  a  bridge  ready  built  for  them.     When  asked  for  compensation    President, 
for  the  injuries  the  Plaintiff  sustained,  the  secretary  speaks  of  it  as  j^^J^^^^^  qp 
their  road,  and  expresses  regret  that  the   accident   occurred.     And    Babbabool 
immediately  after  the  accident,  the  Defendants  repaired  the  defect  in        tobb. 
the  bridge  which  caused  the  injury  to  the  Plaintiff.     We  think  from 
the  evidence  they  built  the  bridge,  and  if  they  did,  they  should  have 
kept  it  in  repair. 

Appeal  dismissed. 

Attorney  for  Appellants :  J.  M.  Davies,  for  Woolley  Sf  Hanoord. 

Attorney  for  Itespondent :  Staveley. 


June  21, 26. 


HAERISON  V.  MOOEE. 

Sm  of  sciU  ^VaUdity — Consideration — Agree^nent  to  advance  money. 

The  consideration  in  a  bill  of  sale  was — not  the  actual  payment  of,  bat  an 
agreement  to  advance  money. 

Held,  in  an  interpleader  issne,  that  the  consideration  was  sufficient,  and  that 
the  claimant  under  the  bill  of  sale  was  entitled  to  the  goods. 


A 


PPEAL  from  County  Court,  Melbourne. 

The  Plaintiff  recovered  a  judgment  in  the  County  Court  against  the 
Defendant  for  £23  lis.  The  bailiff  seized  under  the  execution  certain 
goods  which  John  Bowling  claimed  under  a  bill  of  sale  from  Moore, 
Upon  an  interpleader  summons  the  Judge  of  the  County  Court  ordered 
that  the  bill  of  sale  be  set  aside  as  invalid,  upon  the  ground  of  sufficient 
and  proper  consideration  not  being  shown  on  its  face.  This  was  the 
order  appealed  from. 

At  tbe  hearing  of  the  interpleader  summons  it  was  proved  that 
Moore  gave  a  bill  of  sale  on  4th  February,  1871,  and  that  it  was  duly 
registered  ;  that  the  bill  of  sale  included  the  goods  seized,  and  was  in  a 
conditional  form  to  secure  the  sum  of  £36  recited  to  have  been  agreed 
to  be  lent  by  Bowling  to  M)ore^  but  it  did  not  appear  by  the  document 
itself  that  the  money  had  actually  been  paid  by  Bowling  to  Moore. 
There  was,  however,  a  receipt  endorsed  on  the  bill  of  sale  by  Moore  for 


V. 
Moo  ICE. 
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1871.       the  £36,  and  parol  evidence  was  given  that  the  amount  had  actually 
Habbison    heen  paid.     His  Honour  held  that  the  claimant  could  not  go  outside 
his  bill  of  sale,  which  did  not,  in  his  opinion,  show  a  consideration; 
that  although  it  showed  an  agreement  to  advance  the  money,  it  did  not 
appear  on  the  face  of  the  instrument  that  the  money  had  paased. 

Williams,  for  the  Appellant,  Bowling. — Parol  evidence  could  be  gifai 
that  the  £36  was  paid;  it  need  not  appear  on  the  h>ce  of  the  inBtnunsii 
that  valuable  consideration  was  given  for  it :  Gale  v.  Wtllianu&n  («), 
Hea  V,  Scammanden  (o),  and  Clifford  v,  Turrell  (j>). 

Dr.  Machay  for  the  Eespondent  Harrison, 

Cur.  adv.  vuU. 


Jnne2Q.         Stawell,  C.  J. — This  is  an  interpleader  issue,  the  sole  questiot; 
being  whether  a  bill  of  sale  on  which  the  Defendant  relied  was  sufficient 
to  pass  the  goods  to  him.     The  document  is  not  in  the  usual  form.    B 
contains  a  recital  that  the  mortgagor  agreed  to  borrow  money  and  tiie 
mortgagee  agreed  to  advance  money,  and  the  consideration  ia,  that  i& 
consequence  of  the  premises  Moore  mortgaged  to  Bowling,     In  almost 
all  instances  the  consideration  is  expressed  to  be  the  money  paid,  and 
no  doubt  in  this  case  the  money  was  paid,  because  there  is  a  receipt  on 
the  deed  by  the  mortgagor  for  the  money.     Still,  that  consideration  ii ! 
not  expressed  in  the  deed ;  the  only  consideration  is  the  agreement  to  \ 
advance  the  money.     We  think  that  consideration  is  sufficient.    The 
money  might  be  recovered  by  the  mortgagor  when  he  had  done  all  he  j 
was  bound  to  do.    Our  view  renders  it  unnecessary  to  consider  whether  j 
evidence  of  other  considerations  expressed  in  the  deed  would  be  admis- 1 
sible  to  rebut  any  presumption  of  fraud.     We  think  the  claimant  is 

•  __        j 

entitled  to  the  goods,  and  the  appeal  will  be  allowed  with  costs.    The  ■ 
costs  of  the  case  below  are  so  trivial,  that  substantial  justice  will  be 
done  by  merely  allowing  costs  of  the  appeal.  i 

I 
Appeal  allo06df  with  eoiit.  : 

Attorneys  for  Appellant :  Trollope  Sf  Wilmoth. 

Attorney  for  Eespondent :  Bardwell. 


8M.  &W.,  405.  Q>)    6Jur.,921. 

8  1.  B.  474. 
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CHANDLEE  v.   THE   MELBOURlSrE   AND   HOBSON'S   BAT        1871. 

EAILWAY  COMPANY. 


RaUiD€a/  Company — Master  and   servant — Negligence  of  fellow -servant — Common 
employment — Defective  rolling  stock — Actionable  negligence  of  Company. 

The  Plaintiff,  a  shipwright  employed  by  a  Railway  Company  to  effect  repairs, 
was,  after  dark,  travelling  in  the  course  of  his  employment  on  the  Company's 
line  in  a  train  w^ithout  a  tail  light,  and  propelled  by  a  defective  engine,  by  reason 
of  which  time  was  lost  and  the  train  was  late.  This  train  was  run  into  by  an 
engine  despatched  very  shortly  after  it  from  the  Melbourne  station,  and  the 
Plaintiff  suffered  serious  injury.  Had  the  train  had  a  tail  light  the  collision 
might  have  been  avoided,  but  by  reason  .of  the  defective  engine  the  collision  was 
more  severe  than  it  otherwise  would  have  been.  The  absence  of  a  tail  light  was 
attributable  to  the  default  of  the  Company's  servants. 

Held,  in  an  action  against  the  Company,  that  the  Plaintiff  was  a  servant 
of  the  Company  in  common  employment  with  the  servant  who  neglected  to 
place  the  tail  lamp  on  the  train ;  but,  that  although  the  collision  might  have  been 
avoided  if  the  tail  lamp  had  been  in  its  place,  and  the  Company  were  not  liable 
to  the  Plaintiff  for  the  default  of  his  fellow-aervant,  yet  the  Company  were  liable 
for  the  disturbance  of  time  arrangements  caused  by  the  defective  state  of  their 
engines ;  also,  that  the  aggravation  of  the  injury  caused  by  the  defective  state  of 
the  engine,  afforded  evidence  to  go  to  the  jury  of  actionable  negligence. 

ixCTION  hjJohn  Chandler,  a  shipwright  employed  by  the  Melbourne 
and  Hobson's  Bay  E  ail  way  Company  to  effect  certain  repairs  to  the 
Company's  works  at  Brighton,  to  recover  damages  for  injuries  sus- 
twned  in  a  collision  on  the  Company's  line.  Pleas — (1)  Not  guilty. 
(2)  That  Plaintiff  was  not  a  passenger.  (3)  That  at  the  time  of  the 
accident  Plaintiff  was  in  the  employ  of  the  Company,  and  that  the 
injuries  he  received  were  the  result  of  the  negligence  of  some  of  his 
fellow-servants,  for  which  the  Defendants  were  not  responsible. 

On  the  25th  April,  1870,  the  Plaintiff  was  employed  repairing  a 
platform  at  the  Brighton  Beach  station.  He  left  off  work  about  five 
o'clock  in  the  afternoon,  and .  returned  to  town  by  a  train  leaving  at 
five  minutes  past  five.  He  travelled  in  a  second-class  carriage,  under  a 
free  pass  given  by  the  Company  to  him  as  one  of  their  servants.  At 
Melbourne  he  got  into  another  train  for  Sandridge.  The  train  should 
We  left  for  Sandridge  at  twelve  minutes  to  six,  but  did  not  leave  till 
some  minutes  later.  The  engine  of  the  Sandridge  train  (No.  1803) 
vas  not  in  good  working  order,  but  was  blowing  at  both  pistons,  which 
prevented  good  time  being  kept,  and  another  engine,  the  "  Hawthorn," 
^as  exchanged  for  it.     It  also  was  blowing  at  one  piston.     Although  it 


March  27. 
June  26. 
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1871.       was  then  near  dusk,  no  tail  lamp  was  attached  to  the  last  carriage  of  the 

Chandler    Sandridge  train  as  required  by  the  Company's  regulations.    At  tiie 

„     ^'  North  Sandridge  station  the  train  stopped  for  a  few  minutes  to  disem- 

Mklbouenb  °  .  . 

AND  bark  passengers.  It  had  just  commenced  to  move  again,  when  engine 
^  Railway^^  ^®^^'  despatched  from  Melbourne  after  the  Sandridge  train,  came  up 
Company,  behind  it,  ran  into  the  last  carriage,  and  caused  the  collision  by  whicli 
the  Plaintiff  was  seriously  injured.  The  evidence  shewed  that  the 
North  Sandridge  station  was  in  darkness — no  light  being  on  the  gates; 
that  as  the  engine  "  Hawthorn"  started,  one  of  the  wheels  "  skidded," 
i.e.,  revolved  without  having  a  grip  on  the  rail,  and  thus  its  pn^reis 
was  retarded.  The  driver  of  engine  1803  said  that  if  the  tail  lamp  had 
been  attached  to  the  train  he  could  have  stopped  his  engine  long  before 
the  accident  occurred.  The  jury  gave  a  verdict  for  the  Plaintiff,  damages 
£1000;  leave  being  reserved  to  enter  a  verdict  for  the  Defendants,  on 
the  ground  that  the  accident  was  caused  by  the  negligence  of  the 
Plaintiff's  fellow-servants;  and  in  Easter  Term  last  a  rule  nin  was 
accordingly  obtained. 

Billing  and  M^Farland  shewed  cause — It  was  the  duty  of  the 
Company  to  provide  not  only  competent  servants,  but  sufficient 
machinery  and  rolling  stock.  The  evidence  proved  distinctly  that  the 
rolling  stock  was  defective,  and  was  the  cause  of  the  accident.  Had 
the  engines  been  in  such  order  as  to  keep  good  time  the  train  would 
have  started  earlier,  and  the  accident  might  not  have  occurred.  If  the 
engine  had  not  "  skidded  "  the  train  would  have  been  moving  fast(  r  at 
the  time  of  the  collision,  the  force  of  the  shock  would  have  been 
lessened,  and  the  Plaintiff  might  never  have  been  injured.  With 
respect  to  the  rule  that  an  employer  is  not  liable  for  the  acts  of  a 
feUow-servant,  the  law  is  plain  that  he  must  employ  competent  men, 
and  there  was  evidence  adduced  here  that  the  men  were  incompetent. 
Nor  could  this  man  be  said  to  be  in  the  same  employment  with  those 
who  caused  the  accident.  He  was  engaged  in  altogether  a  different 
capacity:  Manser  v.  The  Ecutern  Counties  Railway  Oompany  (q), 
Wilson  V,  Merry  (r).  Barton' s-kill  Company  v.  Maguire  («),  Morgan  v. 
The  Vale  of  Neath  Company  (^),  Ford  v.  The  London  and  Southern 
Counties  Railioay  Company  (i?),  Stokes  v.  The  Fastem  Counties  Railway 
Company  (yo). 


(q)    3  L.  T.,  N.S.,  585. 

(r)    1  L.  R.,  Scotch  Appeals,  326. 

(*)    3  Mac.  H.  L.  C,  300. 


(t)    5  B.  &  S.,  736,  and    L.  R.,   1, 

Q.  B.,  149. 
(v)    2  F.  &  F.,  730, 
(io)  JTi.,  691. 
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Jliiehie,  A.Gr.,   Ireland,  Q.C.,  and    Higinhotliam  for  the  rule — The         1871. 

accident  was  caused  wholly  by  the  fact  of  the  tail  lamp  not  being  placed    Chandlee 

on  the  last  carriage  of  the  train.    If  the  light  had  been  placed  the  driver   „     *• 

°  .  ,        .      .  Melbournk 

of  engine  1803  could  have  seen  it,  and  would  have  pulled  up  in  time.         and 

That  the  lamp  was  not  so  placed  was  clearly  the  negligence  of  one  of  the  ^^^^^  y  ^ 
officers  of  the  Company,  and  not  the  fault  of  the  Company.  [Williams,  Company. 
J.— But  should  there  not  be  some  one  to  see  that  the  guard  does  his 
duty  ?  Ought  there  not  to  be  a  superior  officer  to  see  that  the  rules 
are  obeyed  ?]  The  supervising  process  must  end  somewhere.  The 
company  can  not  go  on  appointing  one  officer  to  look  after  another. 
The  stationmaster's  duty  was  to  see  that  the  trains  were  despatched 
properly.  [  Williams,  J. — Is  not  the  Company  responsible  for  that  ?] 
fle  would  only  be  a  fellow- servant  with  the  Plaintiff.  To  constitute 
fellow-servants  it  is  only  necessary  that  there  should  be  a  common 
,'  occupation,  not  an  immediate  common  object  in  which  both  are 
engHged:  Tunny  v.  The  Midland  Railway  Company  (ai).  The  non- 
lighting  of  the  gates  and  the  alleged  defective  machinery,  clearly  had 
nothing  to  do  with  the  accident. 

Cur,  adv.  vult. 


I    Stawell,  C.  J. — Eule  nisi  to  enter  a  verdict  for  the  Defendants,  or      J«»^  26. 

i  nonsuit,  on  the  ground  that  the  injury  complained  of  was  caused  by 
the  negligence  of  a  fellow-servant  engaged  in  one  common  employment, 
the  Court  having  the  same  power  as  a  jury  to  draw  inferences  of  fact. 

The  Plaintiff  was  employed  as  a  shipwright  by  the  Defendant  com- 
pany, and  was  conveyed  daily  by  their  trains  between  his   place  of 
work,  Brighton,  and  his  place  of  residence,  Sandridge.    On  the  evening 
of  the  day  on  which  he  received  the  injuries  complained  of,  he  was 
being  conveyed  home  as  usual,  and  on  his  way  arrived  at  Melbourne, 
where  he  was  obliged  to  change  carriages,  leaving  the  Brighton  and 
Melbourne  train,  and  getting  into  a  carriage  of  the  Melbourne  and 
:  Sandridge  train.     An  engine  (1803)   which  up  to  this  time  had  been 
\  attached  to  the  latter  train,  was  in  a  defective  condition,  unable  to 
.  attain  the  proper  speed,  and  the  trains  to  and  from  Sandridge  and 
Melbourne  in  the  afternoon  were  consequently  late.     Another  engine 
(Hawthorn)  was  employed  at  the  Melbourne  station,  and,  according  to 
the  usual  practice,  would  at  the  end  of  the  day's  work  have  been  sent 
to  Sandridge  for  the  night.      This  engine  was  also  in  a  defective  condi- 

(a?)    L.  R.,  1  C.  P..  291. 
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1871.        tion,  the  tires  of  the  wheels  being  out  of  repair.     Its  speed,  however, 

Chandleb    ^as  iiot  materially  affected.    After  the  Plaintiff's  arriyal  in  Melbourne, 

,^     *•  it  was  substituted  for  1803,  which  was  to  be  taken  to  Sandridge  and 

Melbofbnb  ,  ,  ,  ^^ 

AiTD  repaired.  The  drivers  and  firemen  of  each  engine  were  also  changed. 
rIilway^^  These  arrangements  having  been  made,  the  train  started  at  about  dark 
Company,  for  Sandridge,  with  engine  "  Hawthorn,' '  several  minutes  late,  and  without 
a  tail  lamp.  Engine  1803  followed  soon  after.  The  train  stopped  at 
North  Sandridge  to  let  out  a  passenger.  The  guard  hearing,  it  was 
said,  the  whistle  of  engine  1803,  directed  the  driver  to  start.  He  did 
so,  and  the  train  had  begun  to  move,  the  wheels  of  the  engine  revohing 
but  not  advancing  so  rapidly  as  they  ought  to  have  done — *'  skidding" 
as  it  is  termed — in  consequence  of  the  defective  state  of  the  tires,  when 
just  at  this  moment  engine  1803  ran  into  the  train — the  driver  not 
seeing  it — and  caused  the  concussion  by  which  the  Plaintiff  wm 
injured. 

The  circumstances  of  the  case,  so  far  as  they  relate  to  the  PlaintiFi 
being  in  the  employment  of  the  Company  whilst  he  was  conveyed  to 
and  from  his  work,  so  closely  resemble  those  in  Tunney  ».  The  Midl^mi 
Bailway  Company  (y),  as  to  make  that  case,  as  regards  the  Plaintiff 
being  in  the  Defendants'  employment,  an  authority  which  governs  the 
present,  the  question  for  our  consideration  being  whether  there  wm 
any  evidence  of  negligence  on  the  part  of  the  Company,  apart  from  or  in 
addition  to  that  of  their  servants,  which  caused  or  materially  aggravated 
the  accident.  As  to  the  cause  of  the  accident,  the  Plaintiff  relied  on 
the  condition  of  engine  1803,  the  consequent  lateness  of  the  trains 
between  Melbourne  and  Sandridge  that  afternoon,  and  the  detention  of 
the  train  when  it  started  with  engine  "  Hawthorn ;"  and  contended  that  as 
the  departure  of  that  train  was  uncertain,  so  also  was  that  of  engine  1803, 
and  thus  a  sufficient  interval  had  not  been  insured  between  the  starting 
of  each ;  and  as  regards  the  aggravation,  he  urged  also  the  condition  of 
the  engine  "  Hawthorn,"  the  "  skidding"  of  the  wheels  resulting  from 
such  a  condition,  and  the  increased  violence  of  the  shock  caused  by 
this  delay  in  moving  forward,  a  violence  which,  had  the  train  been  in 
motion,  might  have  been  very  considerably  lessened. 

There  may  be  little  doubt,  according  to  the  evidence,  that  if  the 
train  had  been  furnished  with  a  suitable  lamp,  placed  so  as  to  have 
been  visible  to  those  on  the  engine  as  it  approached,  the  engine  itself 
might  have  been  stopped  and  the  collision  avoided.     The  omission  to 

{y)    L.  R.,  1  C.  P.,  291. 
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place  this  lamp  on  the  last  carriage  of  the  train  has,  without  question,        1^71. 

been  attributed  to  the  default  of  the  fellow-servants  of  the  Plaintiff.    Chandlbe 

PuUy  conceding  that  the  collision  might  have  been  avoided  if  this  lamp    .,     ^' 

bad  been  in  its  place,  it  does  not,  however,  necessarily  follow  that  the         and 

Defendants  are  exculpated  from  all  negligence.     The  Company  were     ^^^lw^^y^^ 

bound  to  make  arrangements  for  the  regular  and  punctual  departure     Company. 

of  trains,  and  also  for  proper  intervals  between  each,  so  that  all  might 

with  reasonable   certainty  arrive   safely  at  their  destination.     What 

those  arrangements  should  be  it  is  not  for  us  to  prescribe ;  we  cannot 

but  think,  however,  that  this  safety  ought  not  to  be  dependent  on  one 

train  being,  or  not  being,  distinctly  visible  to  the  other.     There  is  no 

eridence  as  to  the  rate  of  speed  at  which  the  engine  ought  to  have 

passed  the  North  Sandridge  station,  but  taking  it  for  granted  that  an 

interval  of  three  minutes  is  sufficient  to  guard  against  all  probable 

contingencies,  it  does  not  appear  precisely  when  either  the  train  or  the 

engine  left  Melbourne.     Two  witnesses  fix  the  departure  of  the  train 

at  5.55,  or  seven  minutes  late ;  one  at  5.52,  or  four  minutes  late  ;  and 

one  at  5.51,  or  three  minutes  late.     Had  the  train  started  punctually 

it  might  have  been  comparatively  easy  to  ascertain  whether  the  engine 

did  so  also,  at  three,  or  not  less  than  three,  minutes  after ;  but  the 

evidence  as  regards  the  engine  is  merely  that  it  was  at  the  gates,  a 

short  distance  from  the  North  Sandridge  station,  at  5.57,  the  train, 

according  to  the  same  witness,  having  then  been  four  minutes  from 

Melbourne,  or,  in  other  words,  having  started  at  5.53.     If  the  engine 

left  at  5.56,  or  three  minutes  after,  it  seems  highly  improbable  it  could 

have  reached  these  gates  in  one  minute.     All  this  evidence  tends  to 

show  great  uncertainty  as  to  the  time  of  departure  of  both  train  and 

engine,  an  uncertainty  which  becomes  of  much  more  importance  in 

consequence  of  the  short  distance  between  Melbourne  and  Sandridge, 

and  the  shorter  still  between  Melbourne  and  North  Sandridge,  three 

minutes  only  being  the  time  between  the  two  latter,  and  five  minutes 

between  the  two  former ;    thus  allowing  scarcely  any  means  for  one 

train  escaping  from  another  following  too  rapidly  on  it. 

But,  assuming  directions  to  have  been  given  and  arrangements  made, 
and  noncompliance  with  them  to  be,  as  regards  fellow- servants,  the 
negligence  of  the  employed  and  not  of  the  employer,  still  the  employer 
is  bound  not  merely  to  make  proper  arrangements  and  provide  com- 
petent servants  to  carry  them  out,  but  also  to  furnish  those  servants 
with  adequate  machinery  and  resources  for  their  work.  Unless  he  has 
done  aU  these  he  cannot  be  held  to  have  adopted  the  proper  measures 
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1871.  to  ensure  the  safety  of  the  passengers.  It  was  said  in  the  case  of 
Chandleb  Tarrant  v.  Well  (z),  that  negligence  cannot  exist  if  the  master  does 
„     ^*  his  best  to  employ  competent  persons ;    he  cannot  guarantee  them. 

AND  But  how  can  he  be  held  free  from  negligence  when  he  permits  both 
^AiLWAY^^  these  engines  to  be  in  the  condition  described  by  the  evidence?  Their 
Company,  condition  caused  the  trains  to  be  late  ;  that  lateness  and  the  change  of 
engines  consequent  also  upon  their  condition,  conduced  to  the  uncer- 
tainty of  departure ;  and  had  not  the  engine  followed  too  rapidly  on 
the  train,  the  collision  could  not  have  taken  place.  There  must  either 
have  been  insufiBcient  arrangements,  or  those  arrangements  were  not 
properly  carried  out  in  consequence  in  some  degree  of  the  inadequacy 
of  the  machinery  supplied.  We  do  not  say  this  inadequacy  was  emua 
causans  the  collision,  but  we  think  it  formed  an  element  so  fer  contri- 
butory to  it  as  to  afford  some  evidence  to  go  to  the  jury  of  negligence 
on  the  part  of  the  Defendants.  The  competency  of  the  servants,  we 
may  observe,  though  alluded  to  at  the  trial,  wa«  not  questioned  durmg 
the  argument  of  the  rule.     It  may,  therefore,  we  take  it,  be  assumed. 

The  other  question  remains  of  whether  material  aggravation  of  the 
injury  afforded  evidence  of  actionable  negligence  against  the  Defendants. 
The  Plaintiff  relied  on  the  case  of  Stokes  v.  The  Eastern  Bailica^  Conh 
pany  {a).  The  finding  of  the  jury  rendered  it  unnecessary  to  question 
the  correctness  of  the  charge  of  the  Lord  Chief  Justice  in  that  case. 
It  cannot,  therefore,  be  regarded  as  a  conclusive  authority  ;  but  it  is 
evident  from  the  questions  submitted  to  the  jury  that  the  very  learned 
judge  supposed  that  a  material  aggravation  caused  by  the  absence  or 
omission  to  use  break-power,  though  it  might  not  have  prevented,  yet, 
may  have  so  contributed  to  the  injury  as  to  have  rendered  the  defend- 
ants in  that  case  liable.  The  present  Defendants  urge  that  as  the 
accident  would  have  occurred  whatever  the  condition  of  the  engine 
"  Hawthorn"  might  have  been,  the  aggravation  of  the  injury  affords  no 
grounds  on  which  the  Plaintiff  can  retain  his  verdict ;  but  if  this  con- 
tention is  correct  the  accident  might  have  been  attended  with  little  or 
no  injury  had  the  train  moved  on,  and  yet  the  Defendants,  whose 
admitted  negligence  may  have  been  the  cause  of  the  serious  damage  to 
the  Plaintiff,  is  not  to  be  answerable. 

If  the  present  action  had  been  brought  against  the  fellow-servant 
proved  to  have  omitted  to  place  the  lamp,  or  the  driver  of  engine  1803 
shown  to  have  started  too  soon,  the  Plaintiff  might  possibly  be  entitled 

{z)    25  L.  J.,  N.  S.,  C.  P.,  263.  (a)    2  F.  &  F.,  691, 
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to  a  Terdict,  but  be  would  not  recover  damages  as  against  bis  fellow-        ^8*71. 

servant  for  injuries  wbicb  he  himself  might  have  avoided,  or  wbicb  were    Chandler 

caused  by  tbe  insufficiency  of  the  machinery  furnished  by  their  common 

master;  and  had  it  been  shown,  either  that  the  train  did  not  endeavour         aot) 

to  get  out  of  the  way  of  the  approaching  engine,  or  was  unable  to  do     r^ilway^^ 

80  in  consequence  of  the  defective  state  of  the  engine  by  which  it  was     Company. 

drawn,  the  Defendants  in  the  action  would  not  be  answerable  for  the 

enhaaced  injuries  fairly  attributable  to  this  omission  or  inability.     As, 

then,  the   Plaintiff  could  not  recover  damages  for  them  from  the 

employed,  be  would  be  without  redress  unless  he  could  do  so  from  the 

employer.     The  case  may  be  without  precedent,  but  even  in  the 

absence  of  the  authority  cited  we  are   disposed  to  think  that  the 

material  aggravation  in  this  case  caused  by  the  "  skidding"  of  the 

irheels  also  afforded  some  evidence  of  negligence.     No  question  arises 

as  to  the  mode  by  which  the  jury  ought  to  assess  their  damages  in  such 

a  case.     We  are  of  opinion  that  on  one  or  other,  if  not  both  grounds, 

the  evidence  could  not  have  been  withdrawn  from  the  jury.     The  rule 

will  be  discbarged. 

Sule  discharged. 
Attorney  for  Plaintiff:  Lynch, 

Attorneys  for  Defendant :  Malleson,  England  Sf  Stewart, 


LEE  V,  CONWAY.  Jime^. 

"Goldfields'  Act,"  No.  32^"  Mining  Statute  1865,"  Sec.  ^—Saving  of  Appeals, 

A  decree  was  made  in  a  Court  of  Mines  in  1861  for  the  transfer  to  the  Plaintiff 
of  Defendant's  share  in  a  claim  as  security  for  payment  of  a  deht,  with  power  of 
sale.  There  was  no  sale.  In  1871  Plaintiff  took  out  a  summons  for  execution 
against  Defendant  for  the  amount  due  under  this  decree,  and  interest  from  the 
date  of  the  decree.  The  Judge  dismissed  the  summons  on  the  ground  that  the 
decree  was  not  for  payment  of  money. 

Heldy  that  section  2  of  the  **  Mining  Statute  1865,"  saved  an  appeal  in  this  case 
under  the  Act  No.  32 ;  that  the  order  was  for  the  payment  of  money ;  and  that 
execution  should  now  issue  on  the  decree,  hut  with  Interest  for  six  years  only. 


A 


PPEAL  from  the  Court  of  Mines,  BaUarat. 

The  Defendant,  Michael  Conway ^  was  summoned  on  the  7th  Decem- 
ber, 1861,  to  appear  in  the  Court  of  Mines,  Ballarat,  to  answer  the 

a2 
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plaint  of  Morgan  Lee,  "  by  which  plaint  he  seeks  to  have  the  haK 
working  share  in  claim  No.  70  on  the  Inkermann  lead,  and  mentioned 
p   **  in  a  certain  memorandum  of  equitable  mortgage   of  said  share,  in 

writing  bearing  date  7th  March,  1860,  under  the  hand  of  the  DefendsDt, 
sold  for  payment  of  the  amount  due  to  Plaintiff  by  Defendant  and  for 
general  relief.     You  may  pay  into  court  the  sum  of  £70  in  full  aatit- 
faction  of  the  demand  of  the  Plaintiff."     The  suit  came  on  for  hearing, 
when  an  order  was  made  by  the  judge  of  the  court,  the  minutes  of 
which  are  as  follows: — "17th  December,  1861.— £35  and  interest  at 
10  per  cent,  on  24th  June,  1862 ;  and  £35  and  interest  at  10  per  cent 
on  24th  December,  1862.     Defendant  to  transfer  his  share  on  the« 
conditions,  and  on  payment  of  the  above  Plaintiff  to  re-transfer;  uA 
in  default  of  the  first  or  second  payment.  Plaintiff  to  be  entitled  to  sell 
his  share  by  public  auction  or  private  contract,  and  pay  the  balance  (if 
any)  to  the  Defendant."    The  matter  remained  in  abeyance  till  Msrdi, 
1871,  when  Plaintiff  issued  a  judge's  summons,  calling  on  Defendaisfc: 
to  show  cause  why  the  Plaintiff  shoidd  not  have  execution  against  ti« 
Defendant  on  the  decree  made  against  the  Defendant  for  the  sum  of 
£70,  with  interest  at  10  per  cent,  from  December,  1861,  making  alto- 
gether £184  13s.     In  the  affidavit  made  by  Lee  to  support  his  applica- 
tion he  stated  that  the  Defendant  transferred  to  him  the  said  share; 
that  Defendant  afterwards   made   default  in  payment   of  the  sums 
awarded  by  the  decree,  but  that  he  {Lee)  did  not  sell  the  share  because 
it  was  worthless  and  unsaleable.     No  part  of  the  sum  of  £70  had  been 
paid  to  the  Plaintiff.     No  execution  was  ever  issued  as  the  Defendant 
was  in  indigent  circumstances ;  but  as  Conway  was  now  able  to  pay  the 
debt,  this  application  was  made.    In  reply  to  this  affidavit,  Oonicay  filed 
an  affidavit  that  he   offered  to  transfer  the   share  to   Lee,  but  the 
latter  refiised  to  accept  it ;  if  he  had  accepted  it  he  might  have  realised 
the  whole  of  the  claim,  but  the  share  was  now  valueless;  and  he  denied 
being  in  a  position  to  pay  the  debt.     Lee,  in  reply,  denied  that  the  sale 
of  the  share  could  have  paid  him  his  claim.     The  judge  dismissed  the 
summons,  on  the  ground  that  the  decree  sought  to  be  enforced  was  not 
for  the  payment  of  money. 

JSolroyd  for  the  Appellant  (Plaintiff  below). — The  decree  was  for 
payment  of  a  sum  of  money,  £35  on  one  day  and  £35  on  another.  It 
will  be  contended  that  as  the  "  Goldftelds  Act^'*  No.  32,  under  which 
the  original  proceedings  were  had,  was  repealed  by  the  "  JGnin^ 
Statute,'*  No.  291,  passed  in  1865,  there  is  no  jurisdiction  to  enter- 
tain the  appeal.     But  the  language  of  the  "  Mining  Stafute,'^^  section  2, 
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is  sufficiently  large  to  saye  this  proceeding.     This  suit  was  depending     ^  ^^71. 
at  the  time  the  Statute  was  passed,  and  was  therefore  protected  by 
that  Statute. 

JB.  WaUh  for  the  Eespondent  (Defendant  below). — The  Plaintiff 
mighty  under  section  2  of  the  Act,  No.  291,  have  power  to  bring  the 
matter  before  the  judge  of  the  Court  of  Mines,  but  his  decision  was 
final ;  there  can  be  no  appeal  from  it.  The  Statute  saved  appeals 
"then  depending;"  that  is,  at  the  time  it  was  passed,  but  this  appeal 
was  not  depending  at  that  time.  [Stawell,  C.  J. — K  you  admit  that 
the  decree  of  1861  can  now  be  enforced,  does  it  not  follow  as  part  of 
the  power  to  enforce  it  that  there  is  an  appeal  if  the  judge's  decision  is 
erroneous.]  This  application  is  under  the  Eules  based  on  the  "  Qold- 
fields  Act^^  No.  32,  and  no  execution  can  be  issued  after  the  lapse  of 

;  six  years  without  the  permission  of  a  judge  granted  on  summons. 

;  There  is  no  appeal  from  any  action  a  judge  might  take  on  that 
sommons  ;  his  decision  is  final.  It  is  also  submitted  that  the  original 
decree  was  not  an  order  for  payment  of  money,  and  therefore  execution 
can  not  issue.  It  was  merely  an  order  by  which  Plaintiff  was  to  get  a 
certain  share,  and  on  payment  of  the  amount  due  that  share  could  be 
retransferred. 

StawkIiL,  C.  J. — Considering  the  general  terms  of  the  Statute 
known  as  the  "  Goldfields^  Act^'*  we  think  this  was  an  order  for  the 
payment  of  money.  We  do  not  see  how  substantial  justice  could  have 
been  done  between  the  parties  without  directing  payment  of  this  sum, 
and  the  order  was  made  in  this  form  apparently  to  suit  the  convenience 
of  the  mortgagor. 

The  difficulty  is  whether  an  appeal  will  lie  against  proceedings  com- 
menced after  the  passing  of  the  Statute  No.  291.  The  language  of 
section  2  should,  we  think,  be  taken  in  its  fair  sense,  not  restricted. 
The  first  part  allows  in  general  terms  suits  and  proceedings  commenced 
before  the  Act  came  into  operation  to  be  continued  as  if  that  Act  had 
not  been  passed.  The  terms  used  in  this  part  of  the  clause  are  suffi- 
ciently large  to  comprehend  the  present  appeal.  The  second  part 
relates  to  appeals,  where  the  plaint  had  been  dismissed,  and  where 
there  was  nothing  depending  in  the  Court  of  Mines  at  the  time  the 
Act  passed.  This  second  part  is  inapplicable  to  the  present  case,  and 
therefore  its  restrictive  effect  need  not  be  considered.  We  think  that 
this  suit  was  sufficiently  kept  alive  by  the  Act  to  permit  this  appeal. 
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1871.        "^e  are  of  opinion  that  the  Judge  below  was  erroneous  in  his  dednon, 
Lee         and  therefore  allow  the  appeal ;  but  we  think  the  plaintiff  is  oolf 
Coi^AT      ©^titled  to  six  years'  interest. 

Appeal  allowed.  Execution  to  ittu 
for  £70,  and  sis  years^  intenA 
at  10  per  cent. 

Attorney  for  Appellant :  Dickson  for  Watson, 

Attorney  for  Eespondent :  Plummer  for  Welsh. 


June 

28,29,30.  EYANS  V.  NICHOLSON. 

MEEEY  V.  NICHOLSON. 

Tnutee — Action  by  cq.t.for  money  had  and  received — TnuU  not  cloeed, 

A  cestui  que  trust  obtaining  advances  from  his  trustees,  executed  a  deed 
Bffsig^ing  to  them  his  interest  in  monies  coming  to  him  under  the  trusts,  npos 
trust  to  repay  themselves,  and  also  to  pay  any  prior  incumbrances,  and  to  paj 
the  residue  to  the  assignor.  In  an  action  by  him  against  them  fbr  money  had 
and  received. 

Held,  that  the  Plaintiff,  by  putting  in  the  deed,  and  shewing  that  the  tnsto 
had  not  been  closed,  nonsuited  himself. 


A 


CTION  for  money  Had  and  received.    Pleas — Ist,  Never  indebted; 
2nd,  Set-off. 

The  Plaintiffs,  O,  S.  Evans  and  W,  B.  Merri/,  were  two  of  the  original 
contractors  for  the  construction  of  the  G-eelong  and  Ballarat  Sailwaj. 
They  were  each  to  receive  a  tenth  of  the  profits.  On  14th  July,  Evan 
and  Merry,  by  deed,  mortgaged  their  interest  under  the  contract  to  N. 
and  R,  Outhridge  and  James  Webb,  to  secure  £8,000;  and  on  15th  Sep- 
tember, 1859,  the  latter  assigned  the  mortgage  to  Germain  IfichckWj 
one  of  the  Defendants.  After  much  litigation  amongst  the  parties  inter- 
ested under  the  contract  inter  se,  and  between  them  and  the  Govern- 
ment, a  deed  of  compromise  between  the  parties  interested  in  the 
contract,  but  to  which  the  Government  was  no  party,  was  on  9th  March, 
1866,  executed  by  a  great  number  of  persons,  including  all  the  parties 
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to  these  actions.  This  deed  provided,  amongst  other  things,  that  Evans  1871. 
and  Merry  were  each  to  receive  £600  out  of  a  specified  sum  of  money  Eyans 
to  be  received  from  the  Government.    Messrs.  A.  Fraser.  G,  Nicholson,   __     *• 

NlCHOLBON. 

and  James  Wehb  were  the  trustees  under  this  deed,  and  as  such  they 
were  sued  in  this  action.     Wehh  had  lately  died,  and  a  suggestion  of 
Us  death  appeared  on  the  record.     The  amount  claimed  was  the  £600   Nicholson. 
provided  for  in  the  deed  of  9th  March,  1866,  to  be  paid  to  Evans  and 
Meny  respectively.     After  the  deed  of  9th  March,  1866,  was  executed, 
Evans  and  I/S&nry  applied  to  Nicholson,  Fraser,  and  Webb,  for  further 
advances,  vvhich  were  made,  a  deed  of  7th  June,  1866,  being  executed, 
V  which  JEvans  and  Merry  mortgaged  all  their  interest  in  the  contract 
to  Fraser^  Nicholson,  and   Webb,  the  deed  containing   a  clause  that 
*'in  such  shares  and  interest  are  included  two  sums  of  £600,  payable  to 
said  G,  S,  JEvans  and  W.  M.  Merry. ^*    The  three  mortgagees  advanced 
£357.    The  trusts  of  this  deed  were  to  pay  all  expenses,  to  repay 
to  themselves   (the  trustees)   the  £357  and    interest,    and    further 
advances,  or  any  sums  which  the  trustees  might  advance  under  powers 
conferred  by  the  deed,  the  residue  to  be  paid  to  the  Plaintiffs.     Power 
was  given  to  the  trustees  to  pay  off  prior  mortgages  on  the  Plaintiffs' 
shares  and  interest  in  the  contract.     The  deed  also  provided  that  the 
security  should  be  a  first  charge  on  the  £600,  and  other  charges  were 
to  be  postponed  to  it.     In  July,  1870,  the  Government  compromised 
their  disputes  by  paying  £60,000  to  the  trustees  for  all  parties.     These 
trustees,  after  satisfying  a  claim  of  £100  against  Evans  and  Merry, 
retained  the  £1,100,  balance  of  the  two  sums  of  £600  each,  under  the 
deed  of  7th  June,  1866.     Evans  and  Merry  then  brought   separate 
actions  against  these  three  to  recover  the  balance  of  the  £600  each, 
over  and  above  the  £50  each,  and  a  moiety  of  the  £357  and  interest, 
which  were  admittedly  properly  retained.     Defendants  declined  to  pay 
on  the  ground  that  Evans  and  Merry  had  by  the  several  deeds,  and 
especiafly  by  that  of  J.une,  1866,  authorised  the  Defendants   to  pay 
prior  existing  debts,  and  as  a  fact  the  money  was  retained  to  pay 
Mr.  Nicholson^s  claim.      At  the  trial,  in  each  action,  verdicts  were 
recorded  for  the  Plaintiff,  leave  being  reserved  to  move  to  enter  a  non- 
suit, and  rules  in  each  action  were  obtained  accordingly. 

The  rules  were  argued  together. 

Bunny  and  Hiyvnbotham  shewed  cause. 

«/.  W,  Stephen,  Webb  and  Williams  for  the  rules. 
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The  points  argued  were — (1)  That  Bvant  and  Merry  could  not  sae 
separately,  but  must  sue  jointly  ;  (2)  That  the  actions  ought  to  hm 
been  brought  on  the  deed  of  7th  June,  1866,  which  was  put  in  by 
Plaintifis,  and  not  ou  the  common  counts ;  and  (3)  That  as  the  irnali 
of  the  deed  of  7th  June,  X866,  under  which  the  money  was  retained  ij 
NiCHOtaoN.  Defendants  were  not  closed,  the  action  for  money  had  and  received  did 
not  lie,  and  therefore  Plaintiifs  by  putting  in  that  deed  nonsnited 
themselves. 

The  authorities  quoted  were:  Edwardg  v.  Bate*  (J),  Barttett  f. 
Dimond  ic),  Pardee  v.  Price  {d).  Roper  v.  Sollaitd  (e),  Howard  r 
Broimhill  (f),  Edwdrdt  v.  Lowndei  (y),  date  v.  Bobertt  (A),  jilU%  t. 
Caplcit  {J).  In  the  evidence  given  at  the  trial,  it  appeared  that 
Mr,  Oodfrey,  Plaintiffs'  solicitor,  being  asked  to  advance  £150  on  the 
security  of  what  was  coming  to  Ei-atu  and  Sierry,  saw  NiekolMM,  tsA 
asked  him  when  the  money  would  be  payable  to  them,  and  if  it  tm 
safe  to  advance  ;  and  NickoUon  replied  that  the  money  would  be  readr 
in  two  months,  and  that  it  was  all  right.  This  was  relied  on  bj 
Plaintiffs  as  an  admission  of  liability. 

Staweli,  C.  J, — We  are  of  opinion  that  the  Plaintiffs,  by  putting  in 
the  deed  of  June,  186G,  nonsuited  themselves.  That  deed  included  the 
amount  now  sought  to  be  recovered ;  it  was  assigned  as  a  security  fw 
a  debt  still  due,  and  for  other  advances.  The  Plaintiffs,  by  their  own 
evidence,  shewed  that  more  than  the  amount  assigned  was  stilt  due: 
that  the  trusts  had  not  been  closed,  and  thus  effectusUy  prevented  their 
recovering  in  the  present  actions.  As  to  the  alleged  admission  the 
witness  evidently  was  not  aware  of  the  terms  of  this  deed,  and  must 
have  misapprehended  what  was  said.  This  admission  must  be  taken 
with  the  other  facts  of  the  case,  and  even  supposing  that  the  geneni 
terms  used  could  have  been  sufficient  to  sustain  the  action  it  was  for 
the  jury  to  say  on  what  part  of  the  evidence  they  relied.  It  is  net 
necessary  to  consider  the  other  objections. 

Attorney  for  Plaintiff:   Oodfrey. 

Attorneys  for  Defendants :  Oritp,  Lewis  S(  Wilkt. 

(b)  7  M.  A  Gr..  590.  (/)  23   L.J.,  Q.  B.,  23. 

(c)  14  M.  *  W.,  43.  (g)  1  El.  *  Bl,  81. 
(rf)  16  lb.,  451.  (A)  Holfa  N.  P.,  500 
[e]  3  Ad.  i  E.,  09.  IJ)  lb.,  641. 
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EEGINA  V.  HALLIDAY.  1871. 

No,  230,  tecs,  33,  ZA^—FaUe  declaration.  *^^^^  ^^' 

In  order  to  render  a  person  liable  niider  No.  230,  sec.  34,  for  making  a 
declaration  nnder  section  33  which  is  fake,  such  declaration  need  not  be  made 
before  a  magistrate. 


s 


FECIAL  case,  stated  by   Stawell^  C.  J.,  from  the  Sale  Circuit 
Court. 

The  prisoner  was  charged  with  having  made  a  false  declaration 
under  the  Act  27  Vic,  No.  230,  sec.  4.  The  declaration  was  in  the 
form  prescribed  by  the  Act,  and  contained  in  the  7th  schedule,  and 
duly  subscribed  by  the  prisoner,  but  it  had  not  been  made  or  sub- 
scribed before  a  magistrate.  Counsel  for  the  prisoner,  thereupon 
contended  that  the  declaration  ought  to  have  been  made  before  a 
justice  of  the  peace,  or  some  person  authorised  to  receive  such 
declaration.  The  learned  Judge  held  the  declaration  sufficient;  but 
reserved  the  question  of  law  for  the  consideration  of  the  Court.  The 
jury  found  the  prisoner  guilty. 

IPFarland  for  the  prisoner. — The  Act  under  which  the  prisoner 
was  indicted  makes  a  distinction  between  ^'  making"  and  "subscribing" 
a  declaration.  He  subscribed  it  by  writing  his  name  to  it,  but  he 
could  only  "  make*'  it  before  a  person  properly  authorised,  namely,  a 
magistrate.  Sections  33  and  34  of  the  Act  are  the  only  two  bearing 
on  the  case.  Whatever  the  Legislature  may  have  intended,  they 
certainly  omitted  to  provide  a  punishment  for  a  declaration  not  made 
before  a  justice. 

Gametic  for  the  Crown,  was  not  called  on. 

Stawbix,  C.  J. — Wq  think  the  conviction  was  right.  The  prisoner 
w&B  charged  with  making  a  fidse  declaration,  by  which  he  obtained 
numey  from  the  Curator  of  Intestate  Estates.  Sections  33  and  34  shew 
clearly  what  the  Legislature  intended.  Section  33  provides  that  before 
ft  person  shall  receive  any  money  he  must,  as  a  condition  precedent, 
>dMcribe  a  declaration  of  the  truth  of  his  claim,  in  the  form  contained 
ui  the  schedule.    Subscribing  such  a  declaration  was  no  offence,  and 
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therefore  section  34  was  necessary,  by  wliich  it  is  enacted  tliat  any 
person  who  falsely  writes  this  declaration  shall  be  guilty  of  perjury. 
If  by  subscribing  or  making  was  meant  subscribing  or  making  before 
a  magistrate,  that  section  was  wholly  unnecessary,  for  a  fiedse  declan- 
tion  before  a  magistrate  is  made  punishable  by  another  Act. 


Oonpiciian  affirmdd. 


Attorney  for  the  Prisoner :  Patten. 


Attorney  for  the  Crown :  GtMrner^  Crown  Solicitor. 


June  29. 


EEGINA  «.  TUENfiE. 

"  Criminal  Law  and  Practice  Statute  1864  "^Ko.  233,  sec.  ISQ^JStkbezzlement— 

Evidence — Presumption — Letter  hy  Post, 

A  letter  cofntaining  a  cheque  and  properly  stamped  was  posted  on  18ih  Febmny, 
at  Beanfort,  addressed  to  the  manager  of  a  Company  at  Ballarat*  in  which 
prisoner  was  cashier,  but  never  reached  the  manager.  It  was  not  prisoner's 
duty  to  open  letters.    Prisoner  was  dismissed  on  25th  February,  and  he  cashed 

the  cheque  on  the  6th  March. 

Held,  that  he  was  properly  charged  with  embezzlement  and  not  larceny.  Abo 
that  there  was  evidence  to  go  to  the  jury  that  the  letter  was  delivered  in  doe 
course  of  post,  and  that  prisoner  had  opened  it  and  taken  the  cheque. 


s 


FECIAL  case  stated  by  Barry,  J.,  from  the  Circuit  Court,  Ballanit 


The  prisoner  was  tried  for  embezzlement.  Re  had  been  employed 
as  derk  and  cashier  in  the  9allarat  branch  of  the  National  Insurance 
Company  of  Australasia  (Limited).  He  had  no  authority  to  open 
letters.  It  was  the  duty  of  the  local  manager  to  do  so ;  and  if  on 
opening  a  letter  he  found  a  cheque  enclosed,  the  practice  was  to  lumd 
the  cheque  to  the  prisoner,  whose  duty  it  was  to  enter  it  in  the  cash- 
book,  and  lodge  it  in  the  bank.  A  cheque  for  £5,  dated  18th  Februaiy, 
1871,  was  placed  by  the  Company's  agent  at  Beaufort  in  a  letter 
addressed  to  the  local  manager,  stamped  with  a  sufficient  stamp  and 
posted  by  the  sender  on  the  same  day.  This  letter  did  not  reach  the 
hands  of  the  local  manager.  Thd  prisoner  was  discharged,  and  left  the 
office  on  26th  February,  but  not  on  account  of  this  transactioii,  which 
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at  that  time  was  not  known  to  the  local  manager.    The  prisoner        1B71. 

presented  the  cheque  for  payment  on  the  6th  of  March,  and  receired      Rbgika 

£1  in  silyer  and  £4  in  notes.     The  prisoner  was  arrested  on  the  7th 

of  March  on  the  charge  of  having  stolen  the  cheque.     It  was  at  the 

trial  objected  on  behalf  of  the  prisoner  that  there  was  no  evidence 

when  the  cheque  had  reached  his  hands ;  if  after  the  25th  February, 

he  was  not  then    in  the   service  of  the   Company  and  could  not 

be  guilty  of  embezzlement,  as  he  had  no  authority  to  receive  the 

cheque.     As  the  cheque  never  reached  the  hands  of  the  local  manager, 

there  could  be  no  taking  by  the  prisoner,  consequently  he  could  not  be 

foimd  guilty  of  larceny.     The  learned  Judge  held  that  as  it  had  been 

proved  that  the  letter  containing  the  cheque  had  been  posted  on  the 

18th  February,  and  that  the  cheque  was  presented  by  the  prisoner  on 

the  6th  March,  it  was  open  to  the  jury  to  presume  that  the  letter 

had  reached  its  destination  in  due  course  of  post,  consequently  that 

with  its  contents  it  had  come  to  the  hands  of  the  prisoner,  and  been 

intercepted  by  him  while  he  was  in  the  service  of  the  Company.     The 

jury  found  the  prisoner  guilty  of  embezzlement. 

Dr.  Machay  for  the  prisoner. — It  was  not  the  duty  of  the  prisoner 
to  open  letters,  and  if  he  opened  the  letter  in  question  and  took  the 
cheque  he  obtained  the  document  by  a  trespass  and  not  by  virtue  of 
his  office,  and  therefore  he  could  not  be  held  guilty  of  embezzlement. 
Nor  is  there  evidence  that  the  prisoner  obtained  either  the  letter  or  the 
cheque  while  he  was  in  the  Company's  employment.  There  ought  to 
have  been  evidence,  at  least,  of  the  course  of  post  between  Beaufort 
and  Ballarat.  In  the  absence  of  such  evidence  the  Court  could  not 
presume  when  it  was  delivered  at  the  Company's  office ;  and  if  the 
prisoner  took  tbe  cheque  after  he  left  the  Company's  service  there  was 
no  embezzlement. 

Adamsop  for  the  Crown. — The  "  Oriminal  Law  and  Practice  Statute 
1864,"  sec.  139,  was  passed  to  meet  cases  like  the  present.  Prior  to 
that  statute  it  was  necessary  to  prove  that  cheques  or  money  were 
received  by  virtue  of  the  servants'  office  to  constitute  embezzlement ; 
now  it  is  only  necessary  to  shew  that  they  belonged  to  the  master,  and 
that  the  clerk  took  them :  2  Bueeell  on  Chimes,  p.  469.  There  was  ample 
evidence  of  the  taking  of  the  cheque.  The  cheque  was  posted  on  the 
18th,  and  the  prisoner  was  not  discharged  till  the  25th.  After  that 
^te  he  had  no  longer  access  to  the  Company's  office,  and  the  pre- 
sumption, therefore,  was  that  he  took  it  before  he  left. 
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Sta WELL,  C.  J. — There  are  two  objections  here.  First,  asBuming  thst 
the  cheque  was  received  by  the  prisoner  before  the  25th  February,  and 
while  he  was  in  the  employment  of  the  Company,  still  the  offence  wai 
larceny  and  not  embezzlement.  We  think  the  alteration  of  the  statute 
law  effected  by  the  139th  section  of  *^  The  Criminal  Law  and  Fra^iee 
Statute  "  disposes  of  that  objection. 


The  other  is  a  totally  different  objection,  namely — whether  the  jury 
were  at  liberty  to  presume  that  a  letter  duly  posted  and  property 
stamped  arrived  at  its  destination  in  the  ordinary  course  of  post,  or 
within  a  reasonable  time  after  having  been  posted.  The  letter  contaiii- 
ing  the  cheque  was  posted  at  Beaufort  on  the  18th  February,  and 
ought  to  have  arrived  at  Ballarat  a  day  or  two  afterwards,  and  tbe 
prisoner  remained  in  the  office  till  the  25th  The  cheque  which  was  in 
the  letter  addressed  to  the  manager  of  the  Company,  was  afterwards 
found  in  the  possession  of  the  prisoner.  If  the  letter  was  delivered  in 
the  ordinary  course  of  post,  it  must  have  reached  the  office,  and  the 
prisoner  must  have  opened  it.  K  so,  there  was  evidence  of  his  having 
embezzled  its  contents.  We  were  invited  to  assume  that  the  cheque 
reached  the  prisoner's  possession  after  he  left  the  employment  of  the 
Company ;  but  there  are  several  violent  presumptions  before  that  can 
be  adopted.  We  must  assume  that  the  letter  was  not  delivered  in  due 
course  in  the  office ;  that  somebody  else  got  it,  opened  it,  and  by  some 
mysterious  process  the  prisoner  ultimately  obtained  it.  The  evidence 
to  go  to  the  jury  is  very  slight,  still  it  was  sufficient  for  them  to 
presiune  that  the  letter  was  delivered  in  due  course  of  post,  and  if  bo, 
the  prisoner  must  have  opened  it  and  taken  the  cheque. 


Attorney  for  the  Prisoner :  Fwrcell, 


Convictian  affirmA 


Attorney  for  the  Crown :  Qv/meTy  Crown  Solicitor. 
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COLEMAN    V.    DEAN.  Ji.»«30. 

Landlord  and  Tenant — Agreement  for  Lease —Jyietreee — Eetoppel. 

C.  entered  into  possession  under  an  agreement  from  D.  for  a  lease  for  five 
years  from  24th  June,  1869.  The  lease  was  not  executed  until  15th  Notember, 
1870,  and  demised  the  premises  for  five  years  from  24th  June,  1869.  On  3rd 
October,  1870,  Z>.  distrained  for  rent.  In  an  action  of  replevin  in  which  C.'e 
possession  and  the  lease  of  15th  November  were  proved, 

Held,  that  the  tenant  was  estopped  by  the  lease  from  denying  that  rent  had 
been  paid,  and  that  there  was  evidence  of  a  tenancy  to  go  to  a  jnrj. 


JAEPLBVIN.     Avowry  for  rent  in  arrear. 

Pleas. — (1)  Traversing  tlie  tenancy.     (2)  Biens  in  arrear. 

On  25t1i  January,  1869,  Defendant  signed  an  agreement  to  lease 
Tattersall's  Hotel,  Bourke-street,  Melbourne,  to  Plaintiff  for  five  years, 
commencing  on  24th  June,  1869,  at  £700  a  year,  the  lease  to  contain 
the  usual  covenants.  A  dispute  occurred  as  to  what  were  usual  cove- 
naats,  which  resulted  in  a  suit  in  equity  for  specific  performance  of  the 
agreement  (k).  On  3rd  October,  1870,  Dean  distrained  on  the  premises 
for  £834  12s.  Id.,  rent  in  arrear  to  30th  September,  1870,  being  sixty- 
two  weeks  rent  at  £13  9*.  2id.  per  week.  The  lease  directed  by  the 
decree  in  Equity  was  dated  15th  November,  1870,  and  demised  the 
premises  for  five  years  from  24th  June,  1869,  at  £13  9*.  2ii.  per  week, 
and  contained  a  covenant  to  pay  the  rent  from  that  date.  The  question 
was,  whether  the  lease  dated  subsequent  to  the  distraint  justified  the 
Defendant's  proceedings.  The  jury  returned  a  verdict  for  the  De- 
fendant, leave  being  reserved  to  the  Plaintiff  to  move  to  enter  a  verdict, 
and  a  rule  nisi  was  obtained  accordingly. 

Billing,  Lawes,  and  Williams  shewed  cause. — The  Plaintiff  by  signing 
the  lease  as  from  June,  1869,  estopped  himself  from  saying  that  in 
October,  1870,  there  was  no  rent  in  arrear :  Bird  r.  Baker  (/),  Howard 
t.  Smith  (m),  Oladman  v.  Plumer  (n),  Macleesh  v.  Tate  (p), 

Br.  Mackay  and  Higinhotham  for  the  rule. — ^Till  the  lease  was  signed 
there  was  no  relation  of  landlord  and  tenant,  and   therefore  the 

■ 

(*)   Ante,  Vol.  I.,  Eq.,  142.  (n)    15  L.  J.,  Q.  B.,  79. 

(0    lElL&EU.,  12.  (o)    Cowper,721. 

(w)  8  M.  &  Gr.,  254. 
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Defendant  could  not  distrain  for  rent.  The  lease  did  not  estopp  the 
Plaintiff,  for  all  it  amounted  to  was  a  statement  that  Defendant  was 
entitled  to  such  an  amount  for  rent,  but  did  not  admit  that  he  had  adopted 
the  proper  means  to  obtain  payment :  Dunk  v.  Hunter  (p),  Bennett  t. 
Ireland  {q)^  Begnart  v.  Forter  (r),  Doe  d,  Darlington  v.  TJlph  (t), 
Wi/hredv.  Tuck  (i). 


Stawbll,  C.  J. — A  tenancy  sufficient  to  sustain  a  distress  for  rent 
may  be  formed  in  various  ways  ;  amongst  others,  by  possession  of  the 
premises  and  actual  payment  of  rent,  or  an  admission  that  rent  had 
been  paid.  In  this  case  the  Plaintiff  had  entered  into  possession  of  the 
premises  and  had  executed  a  deed  by  which  he  was  estopped  from 
saying  that  rent  had  not  been  paid.  There  was  thus  evidence  of  a 
tenancy  to  go  to  the  jury. 


Mule  discharges. 


Attorney  for  Plaintiff:   Gillott. 
Attorney  for  Defendant :  Edwards, 


p)  6  B.  &  Aid.,  822. 
Iq)    EU.,  BL,  &  Ell.,  326. 
[r)    7  Bing.,  451. 


(*)    13Q.  B.,  204. 
{t)     1  B.  &  P.,  464. 


July  8. 


ETTEESHANK  v.   CUBE. 

Promissory  Note — Equitable  Plea — Accord  and  satisfaction — Wcdver. 

To  an  action  on  a  promissory  note.  Defendants  pleaded  on  equitable  groondik 
that  after  the  note  became  due,  and  before  action,  it  was  agreed  between  Plaintifi 
and  Defendants  and  the  other  makers  of  the  note,  being  in  partnership  with  the 
Defendants,  that  the  Plaintiffs  would  receive  a  note  of  one  of  the  other  makers, 
instead  of  the  note  now  sued  on,  provided  that  such  other  note  should  be  paid 
when  due;  that  such  note  was  so  received  by  the  Plaintiffs  and  met  when  doe. 

Held,  on  demurrer,  a  good  equitable  plea. 


D 


EMTJEEEE  to  plea. 


Declabation  on  a  promissory  note  dated  28th  January,  1869,  for 
£3,500,  payable  three  months  after  date,  made  by  Defendants,  Edward 
Jf.  Ourr  and  Adam  Bumes,  in  favour  of  Ettershank,  Eaglestone  Jf  Oo. 
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FiEi.  for  a  defence  on  equitable  grounds — ^That  before  and  at  the        1871. 
time  of  the  making  and  giving  of  the  note,  the  Defendants  and  one  Ettebshane 
Suffh  Olase,  and  J3[,  G,  Salman,  were  trading  under  the  style  or  firm  *• 

of  Salmon  ^  Co.,  and  the  Defendants  and  Glass  and  Salmon,  trading  as 
aforesaid,  made  and  gave  the  promissory  note,  and  after  the  making 
and  giving,  Ac.,  and  after  the  note  arrived  at  maturity,  and  before  the 
commencement  of  this  suit,  and  while  Glass  was  a  member  of  the  firm 
of  Salmon  ^  Co,,  it  was  mutually  agreed  by  and  between  Plaintiflfe  and 
Glass,  for  himself,  Salmon,  and  the  Defendants,  trading  as  aforesaid, 
tiiat  Glass  should  make  and  give  to  the  Defendants  his  own  promissory 
note,  payable  fourteen  days  from  date  for  the  amount  of  the  promissory 
note  in  the  declaration  mentioned  with  discount  added,  and  that 
PlaintifFs  should  receive  the  same  in  lieu  and  instead  of  such  pro- 
missory note,  and  of  all  claims  or  causes  of  action  that  Plaintiffs  might 
or  should  have  in  respect  to  same  against  Glass,  Salmon,  and  Defen- 
dants, or  either  of  them,  provided  that  said  promissory  note  of  Hu^h 
Glass  should  be  duly  paid  to  Plaintiffs  at  maturity.  That  this  agree- 
ment had  been  carried  out;  that  after  maturity  of  the  promissory  note 
sued  on.  Glass  had  given  his  note  to  Plaintiffs,  which  was  received  in 
pursuance  of  the  agreement,  and  discounted  by  them,  and  duly  paid  on 
presentment ;  and  that  by  reason  of  the  premises  Plaintiffs  had  waived 
all  claim  or  cause  of  action  on  the  first  promissory  note  against 
Defendants,  and  were  debarred  from  suing. 

Demtjbbeb  on  the  grounds — (1)  That  the  plea  disclosed  no  facts  on 
which  the  Court  in  its  equity  jurisdiction  would  grant  an  injunction. 
(2)  That  the  plea  alleged  that  Glass's  promissory  note  was  given  to 
Plaintiffs  in  pursuance  of  an  agreement  that  it  should  be  given  to 
Defendants.     (3)  The  plea  shewed  no  consideration  for  the  agreement. 

Dr.  Dohson  for  the  Demurrer. — The  plea  does  not  amount  to  a 
waiver  by  the  Plaintiffs.  Waiver  should  be  express,  whereas  the  plea 
only  leaves  it  to  be  inferred  :  Parker  v.  Leigh  (v),  Adams  v.  Gregg  (w), 
Sullen  and  Leake  on  Pleading — plea  "  Waiver."  The  plea  should  also 
have  alleged  that  the  Plaintiffs  were  holders  of  the  note ;  and  it  does 
not  follow  from  the  plea,  either  expressly  or  impliedly,  that  Plaintiffs 
were  the  holders.  The  plea  does  not  amount  to  one  of  accord  and 
satisfaction,  nor  is  there  any  consideration  for  the  agreement,  as  Glass 
was  already  bound  to  pay  the  first  promissory  note. 

(f)  2  Starkie,  228.  (w)   2  Starkie,  531. 
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1871.  Williams,  for  tlie  Plea,  waa  not  called  upon. 


Ettbeshanc 

V, 

Curb. 


Feb  CxTBiAif . — ^The  plea  is  good.  It  is,  in  effect,  that  the  Flainti& 
had  been  paid  the  amount  of  this  note  through  another  channel,  and  a 
Court  of  Equity  would  stop,  by  injunction,  any  action  which  would 
have  the  effect  of  enabling  the  Plaintiffs  to  be  paid  twice  over.  Some 
of  the  objections  to  the  plea  might  possibly  be  sustained  on  an  applica- 
tion to  a  Judge  in  Chambers,  but  on  general  demurrer  the  plea  affords 
a  substantial  defence  on  equitable  grounds. 

Demurrer  overruled.     Judgment  fir  DefendaiU. 

Attorneys  for  the  Plaintiffs :  Orisp,  Lewis  if  Wilks, 

Attorneys  for  Defendants :   Vaughcm^  Maule  Sf  Seddan, 


Jultfb.      FISHEE  t?.   ADELAIDE   FIEE  AND  MAEINE  INSUEANCE 

COMPANY. 

Marine  Insurance —  Warrantry — Ship  "  at  sea." 

A  ship  left  Grafton,  which  is  40  miles  within  the  bar  of  the  Clarence  BiTcr, 
on  8th  November.  On  12th  November  the  owner  insured  her  from  Grafton  to 
Melbourne,  representing  her  as  being  "  at  sea  "  She  did  not  cross  the  bar  till 
23rd  December.     In  an  action  on  the  policy,  upon  a  subsequent  total  loss, 

Held,  that  the  words,  "  at  sea/'  meant  that  the  ship  had  left  port,  and  thit 
there  was  no  breach  of  the  warrantry. 


A. 


.CTION  on  a  marine  policy  on  the  brig  Sarah,  belonging  to 
A.  G.  Fisher,  insured  by  him  with  the  company  from  15th  November, 
1869,  for  one  year,  free  from  average  under  5  per  cent.,  unless  general, 
for  £200,  and  an  extension  from  15th  November,  1870,  against  total 
loss,  the  declaration  alleging  that  there  liad  been  a  total  loss  during 
the  extension. 

Pleas  (inter  alia) — ^That  at  the  time  of  extending,  the   ship  was 
warranted  to  be  "  at  sea,"  whereas  she  was  not. 

The  Plaintiff  insured  the  Sarah  from  15th  November,  1869,  to  15th 
November,  1870.     On  12th  November,  1870,  the  Sarah  then  being  in 
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the  Clarence  Eiver,  the  Plaintiff  called  on  the  secretary  of  the  Defendant  1871. 

Company  (Mr.  Parsons),  and  proposed  to  extend  the  time  for  another  Fisher 

year.    After  some  discussion,  Mr.  Parsons  signed  the  following  cover  ^' 

note  for  the  voyage  to  Melbourne  only : —  Insurance 

COMPANy. 

"  Interim  Insurance  Note — Adelaide  Marine  and  Fire  Insurance  Company. 

"  Marine. 

"  Melbourne,  Nov.  12,  1870. 

"  Mr.  A.  G.  Msher  has  tliis  day  insured  the  sum  of  £200  on  hull  and  furniture  per 
Sart^f  from  Oregon  to  Melbourne,  extension  of  time  policy  expiring  15th  November, 
Tessel  being  at  sea,  in  terms  of  proposal. 

"  Thomas  Parsoks." 

Orafion  is  situate  about  40  miles  from  the  mouth  of  the  Clarence 
Eiver.  The  Sarah  sailed  fipom  Grafton  on  the  8th  November.  On  the 
nth  she  got  to  the  bar.  On  the  14th  she  stranded,  and  Mr.  Msher 
then  gave  notice  of  abandonment.  The  company  declined  to  accept 
the  notice.^  On  the  25th  she  got  off,  and  returned  to  Q-rafton,  without 
having  been  outside  the  bar.  On  the  23rd  December  crossed  the  bar, 
aad  next  day  was  totally  lost,  40  miles  north  of  Fork  Macquarie,  and 
100  miles  from  the  Clarence  Eiver.  The  following  questions  were 
{inier  alia)  put  to  the  jury  : — "  Was  the  ship  at  sea  on  12th  Novem- 
ber?" Answer — "  Yes."  "  Did  the  Plaintiff  warrant  the  ship  at  sea?" 
Answer — "  No."  And  a  verdict  was  given  for  the  Plaintiff — damages 
£200. 


A  rule  nisi  was  obtained  to  enter  a  verdict  for  the  Defendants,  on 
the  ground  that  the  ship  could  not  be  said  to  be  "  at  sea"  when,  on 
12th  November,  she  was  within  the  headlands  of  the  Clarence  Eiver, 
and  had  not  reached  the  bar. 

Ireland^  Q.  C,  and  Williams  shewed  cause. — There  is  no  decision  in 
the  English  Courts  precisely  in  point,  but  in  the  American  Courts 
there  are  decisions  referred  to  in  Parsons  on  Insurance^  p.  366,  which 
nearly  govern  the  present.  "  On  the  passage,"  was  held  in  one  case 
as  equivalent  to  being  "  at  sea."  If  there  was  any  ambiguity  in  the 
expression,  it  was  open  to  give  evidence  of  the  surrounding  circum- 
stances, and  the  jury  were  at  liberty  to  draw  their  own  conclusions. 

Siffinbotham  and  Molesworth  for  the  rule. — The  interpretation  of  the 
words "  at  sea "  is  for  the  Court  and  not  for  the  jury,  as  there  is  no 
evidence  that  they  had  a  peculiar   or  technical  meaning.      All  the 
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1871.       American  cases  cited  were  upon  time  policies,  wliereaa  ttis  is  for  a 

FisHEB      particular  voyage  from  Grafton  to  Melbourne.     If  the  risk  did  not 

*•  beffin  till  the  vessel  broke  ground  at  Grafton,  and  did  begin  then,  there 

Adelaide  .  .  o  / 

Insitbange    was  no  necessity  to  insert  the  words  "  at  sea."     If  she  was  supposed  to 
Company.     ^^  «  ^^  g^^^ »  ^^  g^^^y  point  between  Grafton  and  the  bar  of  the  Clarence 

River  there  was  no  necessity  to  insert  the  words  "  at  sea,"  for  without 
them  the  risk  began  at  Grafton.  But  there  was  a  very  good  reason  for 
declining  a  risk  till  affcer  the  vessel  cleared  the  bar,  for  there  was  evidence 
that  there  was  a  difficult  bar  to  cross,  besides  other  risks  of  rifer 
navigation :  2  Arnold  on  Insurance,  p.  554. 

Stawell,  C.  J. — "We  are  of  opinion  this  rule  ought  to  be  discharged. 
If  the  meaning  of  the  words  used  is  a  question  of  construction  for  the 
Court,  we  think  that  "  at  sea  "  means,  have  left  port,  and  that  in  this 
case  they  meant  have  left  Grafton.  If  the  Company  wished  to  coYer 
only  the  risks  outside  or  beyond  the  bar,  they  ought  to  have  used  other 
words.  If  it  is  a  jury  question,  the  matter  has  been  left  to  them; 
they  have  decided,  and  there  is  evidence  to  support  their  finding.  The 
decisions  on  the  point  in  the  American  Courts  have  not  been  answered. 


Attorney  for  Plaintiff:   Tavey. 
Attorney  for  Defendant :  Duffett. 


Rule  dischargeL 


July  6,  BARTLEY  v,  WORTHINGTON. 

Commission  to  examine  witnesses — Practice^ J%tdge*s  order. 

The  Court  will  not  review  the  discretion  of  a  Judge  in  granting  a  Commissioo 
to  examine  witnesses. 

JLjRULAyD,  Q.  C.  (with  him  JDrummond),  moved  for  a  rule  «i»  to 
rescind  an  order  of  Barry,  J.,  granting  a  commission  to  examine 
witnesses.  It  was  submitted  that  the  only  object  of  the  commission 
was  to  cause  delay. 

Stawell,  C.  J. — This  is  purely  a  matter  for  the  discretion  of  the 

Judge,  and  the  Court  ought  not  to  interfere.     If  such  an  application 

ought  to  be  entertained,  we  shall  have  appeals  against  certificates  for 

costs  at  Nisi  Prius. 

Rule  refutel 
Attorney —  Ghamhers. 
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SMITH  V.  McCOEMICK.  1871. 

«  Winet,  fc.  Amendment  Act  1870"— iVb.  890, 8ec,  2S~-Concert  room— Admisnon  free,        •^«fy  6. 

Under  No.  390,  sec.  28,  forfeiture  of  license  is  incurred,  if  a  room  in  the  house 
is  used  as  a  concert  room,  though  nothing  he  charged  for  admission.  The  words 
in  that  section  "  to  which  persons  shall  he  admitted  hy  ticket  or  otherwise " 
apply  only  to  "  a  place  of  common  resort,"  and  not  to  *'  a  dancing,  concert,  or 
theatrical  saloon." 


s 


FECIAL  case  stated  by  the  licensing  magistrates,  Ballarat. 

The  information  which  was  laid  under  the  "  Wines,  Beer,  and  ^iriU 
Sale  Statute  1864  Amendment  Act "  No.  390,  sec.  28,  charged  that 
William  Smith,  being  the  keeper  of  a  licensed  house,  to  wit,  the 
Exchange  Hotel,  did  permit  a  certain  room  therein  to  be  used  as 
a  concert-saloon.  The  Defendant  pleaded  "Not  guilty;"  and,  after 
hearing  the  parties  and  the  admissions  hereunder,  the  magistrates 
found  that  Smith's  license  was  forfeited,  and  he  appealed  against  that 
decision.  It  was  admitted  upon  the  hearing  that  the  Defendant  was 
the  keeper  of  the  house ;  that  a  room  in  such  house  was  used  as 
a  concert  saloon;  that  the  public  had  free  access  to  such  room ;  that 
no  charge  was  made  for  admission  thereto,  nor  was  admission  thereto 
"by  ticket  or  otherwise." 

G,  P.  Smith  for  the  Eespondent  (Complainant  below). — The  mere 
fact  of  having  a  concert  or  dancing  room  attached  to  a  licensed  house 
is  an  offence  under  the  Act ;  it  is  not  necessary  that  the  admission 
Bhould  be  "  by  ticket  or  otherwise  "  to  constitute  the  offence.  Free 
admission  is  sufficient.  The  clause  of  the  section  relating  to  admission 
by  tickets  applies  only  to  "  a  place  of  common  resort,"  and  not  to  "  a 
dancing,  concert,  or  theatrical  saloon."  The  words  "  to  which  "  relate 
to  the  last  antecedent  "  place  of  common  resort,"  and  not  to  the  prior 
words  of  the  sentence. 

Dr.  Mackay  (with  him  Dunne  and  Williams)  for  the  Appellants  (Res- 
pondents below) . — The  Court  has  nothing  to  do  with  the  policy  of  the 
Act,  but  merely  with  its  language.  The  words  "  to  which  persons  shall 
he  admitted  by  ticket  or  otherwise  "  do  not  apply  solely  to  the  place  of 
common  resort.  If  the  Act  were  in  Latin  the  words  "to  which  "  would 
be  translated  "  ^mJiw,"  and  not  "  cwi."    If  the  Legislature  meant  to 
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make  it  apply  only  to  the  place  of  common  resort,  they  would  h«?e 
inserted  the  words  "  to  which  laUer  place  persons  shall  be  admitted  bj 
ticket."  The  clause  should  be  read  as  if  there  were  only  one  "or" 
from  "  dancing"  to  "place  of  common  resort." 


Stawell,  C.  J. — We  think  the  magistrate's  decision  is  in  accordance 
with  both  the  letter  and  the  spirit  of  the  Act.  If  we  are  to  consider 
its  policy,  a  concert-room  is  just  as  objecti()nable  in  connection  witii  a 
licensed  house  if  persons  are  admitted  free  as  if  they  are  "  admitted  by 
ticket  or  otherwise,"  using  "  otherwise"  in  a  sense  'similar  to  ticket. 
The  Legislature  apparently  wished  to  separate  the  licensed  faouae  tram 
the  immediate  proximity  of  dancing,  concert,  or  theatrical  saloons. 
But  "  a  place  of  common  resort,"  is  harmless  in  connection  with  a 
licensed  house  unless  there  is  superadded  to  it  the  description^  such  as 
it  is  here  "  to  which  persons  shall  be  admitted  by  ticket  or  otherwise." 
We  think  this  description  only  applies  to  "  place  of  common  resort,"* 
and  not  to  the  preceding  words.  The  intention  of  the  legislature  wk 
to  enable  persons  to  go  to  public  houses  and  provide  themselves  witii 
the  refreshments  they  might  require,  but  not  to  go  to  concert  or 
dancing  saloons  attached  to  such  houses. 

Babey,  J. — Formerly  there  was  a  practice  not  to  punctuate  Acta 
of  Parliament,  but  that  practice  has  been  abolished.  In  this  caae  there 
is  a  stop  inserted  between  the  first  and  second  portion  of  the  dause, 
shewing  that  the  latter  part  of  the  sentence  containing  the  qualifying 
words  is  separated  from  the  former,  and  that  it  is  only  to  the  latter 
part — "  place  of  common  resort " — that  the  words  relating  to  adnuBsion 
by  ticket  refer. 

Appeal  dUwntwtd. 


Attorney  for  Appellant :  Loxoe, 

Attorney  for  Eespondent :   Gwmer^  Crown  Solicitor. 
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DA  VIES    V,    COOPEE. 
ADAIE    V.    COOPER. 

Kmng  Compantf  under  Act  No,  228 — Mining  on  private  property — Winding-up — 

Evidence  of  winding-up, 

A  company  mining  on  private  property  may  be  incorporated  under  the  Act 
No.  228. 

An  order  to  wind-up  a  company  under  No.  228,  recited  a  judgment  against 
the  company,  execution  unsatisfied,  the  presentation  of  a  petition  by  the  judgment 
creditor  setting  forth  the  facts  as  recited,  and  that  the  Company  had  been  duly 
served  with  the  petition  and  did  not  appear. 

Heldf  that  the  order  set  out  sufficient  facts  to  shew  jurisdiction,  and  need  not 
set  oat  the  anterior  proceedings  at  length. 


A 


PPEALS  from  Petty  Sessioiis,  Ballarat. 

The  Appellante  were  sued  for  contributions  on  shares  in  the  Barfold 
Estate  Company,  of  which  Cooper  was  the  oflficial  agent.  The  com- 
plainant proved  the  existence  of  the  company,  the  fact  of  its  being 
ordered  to  be  wound  up,  and  that  the  Appellants  were  shareholders. 
It  was  also  proved  that  the  company  was  formed  to  work  an  estate  of 
freehold  land  previously  alienated  from  the  Crown.  The  company  was 
incorporated  under  the  Act  No.  228. 

Stpnhotham  (with  him  Jinn)  for  Appellants. — The  Judge  of  the 
Court  of  Mines  has  no  jurisdiction  to  wind-up  a  company  carrying  on 
mining  operations  upon  land  alienated  from  the  Crown,  inasmuch  as 
the  Act  No.  228  does  not  apply  to  companies  carrying  on  operations 
upon  lands  alienated  from  the  Crown.  The  Act  No.  288,  sec.  2, 
provides  "  that  the  word  *  company '  shall  include  any  partnership  or 
ooadventure."  But  this  interpretation  is  cut  down  by  section  25,  which 
gives  the  company  power  to  mortgage  any  ''  land  comprised  in  any 
lease  or  chum ; "  showing  that  the  Act  contemplated  mining  upon  Crown 
land,  and  not  upon  private  land.  The  certified  copy  winding-up  order 
put  in  evidence  was  not  sufficient  to  prove  that  the  company  had  been 
wound  up.  In  order  to  prove  the  title  of  the  Complainant  to  sue  he 
should  have  proved  before  the  Justices  all  such  facts  as  were  necessary 
to  be  proved  before  the  Judge  of  the  Court  of  Mines  upon  his  making 
the  order  to  wind-up  the  company.  The  order  to  wind-up  recites  that 
a  judgment  had  been  recovered  against  the  company  for  £42 ;  that 
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execution  had  issued,  but  was  unsatisfied ;  that  the  judgment  creditor 
presented  a  petition  to  wind-up,  setting  forth  the  facts  already  recited; 
that  the  company  had  been  duly  served  with  the  petition  and  did  not 
appear.  But  this  is  not  sufficient ;  it  should  have  set  out  the  anterior 
proceedings  at  length. 

Stawell,  C.  J. — We  think  the  order  to  wind-up  sets  out  sufficient 
facts  to  show  jurisdiction.  As  regards  the  other  objection,  we  tliink 
the  language  of  section  2  is  very  general,  and  ought  not  to  be  limited 
by  that  of  section  25.  "We  should  without  any  sufficient  grounds  act 
in  opposition  to  the  whole  policy  and  scope  of  the  Act  if  we  were  to 
limit  clause  2  in  the  manner  contended  for  by  the  Appellants. 


AppeaU  diimiued. 


Attorney  for  Appellants :  Plummer  for  Welsh. 
Attorney  for  Eespondent :  Dickson  for  Watson, 


JuUfl. 


JONES    V.    SIMPSON. 

Mining  Company — Act  No.  228 — Winding-up — Contributory — Pcut  Shareholder, 

A  shareholder  in  a  mining  company,  registered  under  Act  No.  228,  transfe 
his  shares,  and  the  transfer  was  accepted  by  the  transferee  more  than  thretl 
months  before  the  petition  for  winding-np,  but  was  not  passed  by  the  directorf  I 
till  within  that  period. 

Held,  that  in  the  absence  of  proof  of  any  rule  of  the  company  that  transfers  wertl 
not  to  be  f recognised  until  passed  by  the  directors,  the  shareholder's  liabilitr^ 
ceased  on  the  date  of  the  transfer. 


S: 


SPECIAL  case  by  way  of  appeal  from  Petty  Sessions,  Sandhurst, 
as  follows : — 


"  W.  B.  Jones  was  summoned  by  the  official  agent  of  the  Br«ak-o'-Day  GoM 
Mining  Company  for  that,  being  a  past  shareholder  in  the  Company,  he  owed  £144 
in  respect  to  720  shares.  It  was  proved  that  the  order  for  winding-np  was  dited 
13th  April,  1870;  the  petition,  28th  March,  1870;  the  affidavit  verifying  thepelitkm 
31st  March ;  and  the  summons  to  show  cause,  4th  ApriL  On  the  4th  Febrosiy, 
1870,  the  Defendant  {Jones)  appeared  on  the  share  register  of  the  company  as  holder 
of  720  shares,  in  respect  of  which  he  was  sued  as  a  past  shareholder.  At  a  meettsg 
of  the  directors  held  on  the  6th  February,  1870,  at  which  Defendant  waa  preMOft  tf 
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chainnan  (he  being  qualified  as  a  director  in  respect  of  101  shares,  on  which  an  order 
was  made  against  him  as  present  shareholder  on  26th  May,  1871),  a  transfer  of  the 
said  720  shares,  signed  by  the  Defendant,  was  passed  by  the  board,  and  the  entry  in 
the  minate  was  as  follows  : — *  Saturday,  5th  February,  1870.  The  following  transfers 
were  passed,  old  scrip  cancelled,  and  new  scrip  signed,  namely — William  B.  Jones  to 
(kcar  SdwardSf  720  shares.'  It  was  also  proved  that  the  debts  already  proved 
against  the  company  amounted  to  £1,100  j  that  the  cost  of  winding-up  would  be 
about  £200  more,  and  that  the  contributions  to  be  recovered  from  the  present  share- 
holders on  the  books  of  the  company  were  insufficient  to  pay  the  liabilities.  There 
was  48.  per  share  on  the  720  shares  still  unpaid.  The  Defendant  called  for  the 
production  of  the  transfer  from  him,  and  on  its  production  put  it  in  evidence,  as 
follows : — *  I,  William  Bushby  Jones,  do  hereby,  for  valuable  consideration,  sell  and 
transfer  nnto  Oscar  Sdioards,  of  Carlton,  720  shares  of  and  in  a  certain  raining 
company  called  the  Break-o'-Day  Mining  Company,  Rendigo,  together  with  all  my 
light  and  interest  of  and  in  the  said  company,  and  of  and  in  all  plant,  engines,  tools, 
tackle,  materials,  ores,  moneys,  buildings,  and  all  other  appurtenances,  together  with 
all  (tividends  and  profits  in  respect  of  the  said  shares,  and  all  interest,  privileges,  and 
advantages  to  be  derived  therefrom.  As  witness  my  hand  this  10th  day  of  September, 
1869.  W.  B.  Jones.  Witness — S.  T.  J,  Strouse,  I,  Oscar  Edwards,  do  hereby 
accept  the  said  parts  and  shares,  subject  to  the  said  terms  and  conditions,  rules  and 
regulations,  as  the  said  William  B.  Jones  held  the  same.  Obcab  Edwabdb. 
Witness— iS.  Foreman,  Passed  6  |  2  |  70.  W,  B,  Jones.*  It  was  contended  that 
the  Defendant  had  ceased  to  be  a  shareholder  more  than  three  months  previous  to  the 
presentation  of  the  petition  for  the  winding-up,  the  ti*ausfer  being  dated  10th 
September,  1869,  and  the  petition  not  having  been  presented  till  4th  April,  1870. 
The  magistrates  overruled  the  objection,  and  made  an  order  against  Jones,  who 
appealed." 


1871. 


Helm  (with  him  a' Beckett)  for  the  Bespondent  (Complainant  below). 
— Unless  the  Defendant's  transfer  was  accepted  by  the  company  ho 
was  liable  for  all  calls.  The  transfer  must  tber,efore  be  taken  as  dating 
from  oth  February,  1870,  and  not  Septoinbor,  1869.  To  whom  would 
the  company  pay  dividends  ?  Surely  not  to  the  holder  of  the  scrip, 
but  to  the  person  appearing  on  the  register.  Section  3  of  No.  228 
declares  that  a  shareholder  shall  be  liable  only  on  the  shares  he  agrees 
to  subscribe,  or  of  which  he  shall  have  become  the  holder  by  any 
transfer  registered  in  the  books  of  the  company.  Here  the  transfer 
was  not  registered  till  the  5th  February,  so  that  Edwards  would  not  be 
liable,  and  therefore  the  person  appearing  on  the  register  would  be 
liable.  Original  shareholders  must  by  section  4  be  registered  with  the 
Court  of  Mines,  as  one  safeguard  to  the  public,  and  the  inference  is, 
that  new  shareholders  must  be  also  registered  in  the  company's  books. 
In  Lindley  on  JPartnership,  p.  467,  it  is  laid  down  that  no  person  can 
become  a  member  of  a  partnership  without  the  consent  of  the  other 
pftrtners,  and  so  here  Edwards  did  not  become  a  member  till  his 
transfer  was  accepted — namely,  5th  February.  [Stawell,  C.  J. — That 
wgoment  would  dispense  with  any  necessity  for  the  provision  almost 
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1871.  invariably  inserted  in  deeds  of  association,  to  the  effect  that  no  transfer 
will  be  recognised  unless  it  is  registered.]  The  official  agent  wm 
the  representative  of  the  company,  all  its  interests  were  vested  in  liim, 
and  till  the  company  had  notice  of  the  change  Jones  did  not  cease  to 
be  a  partner. 

The  case  was  also  argued  on  another  point,  which  was  afterwaidi 
taken  and  decided  in  the  next  case  of  Selfe  v.  Simpson, 

Martley  and  Gasey  for  the  Appellants  were  not  called  on. 

Stawell,  C.  J. — The  distinction  is  obvious  befrw^een  a  shareholder! 
liability  as  regards  the  company  and  as  regards  creditors.  His  liability 
as  to  the  company  depends  upon  contract ;  that  as  to  creditors  d^)endi 
on  other  considerations,  such  as  whether  when  he  ceased  to  be  a  sLaifr 
holder  he  took  proper  steps  to  prevent  his  being  held  out  as  a  share- 
holder, and  thus  preclude  its  being  inferred  that  though  as  regardei 
the  company  he  ceased,  yet  as  regarded  the  public  he  continued,  to  k 
a  shareholder.  A  certain  number  of  persons  may  form  a  company  aod 
issue  scrip  to  bearer,  transferable  by  the  simplest  process,  endorsement 
or  assignment.  A  company  may  choose  to  take  the  respousibilitj  of 
issuing  scrip  in  this  form,  or  it  may  by  its  regulations  impose  a 
condition  that  no  transfer  will  be  recognised  unless  registered.  In 
the  one  case  the  liability  of  the  shareholder  ceases  when  he  has  duly 
transferred  his  scrip ;  in  the  other  his  liability  remains  till  he  has  com- 
plied with  the  regulation.  There  is  no  evidence  that  any  such  regiilA- 
tion  had  been  made  by  this  company.  Sections  3  and  4  of  the  Act 
228,  to  which  reference  has  been  made,  are  quite  distinct.  Section  3 
relates  to  liability  as  between  creditors ;  section  4,  to  the  share  list 
and  the  person  who  is  to  take  care  of  it.  There  was  evidence  thit 
these  shares  were  transferred  by  Jones  to  JEdwards  in  September,  1869, 
more  than  three  months  anterior  to  the  winding-up,  and  accepted  bj 
Edwards,    The  transfer  was  subsequently  passed  by  the  companj. 

m 

In  the  absence  of  other  evidence  we  are  bound  to  assume  that  the 
transfer  both  took  place  i^d  was  accepted,  at  the  date  specified  in  the 
memorandum. 

Appeal  allowed  ;  decision  reversed. 

Attorney  for  Appellant :  Oldham  for  Brown. 

Attorney  for  Bespondent :  lAddle, 
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SELFE  V,  SIMPSON.  juU,i, 

*^ Mining  C<ympany*8  Limited  liabiliiy  Amendment  Act  "No,  324, ^ec.  8 — Official  Agent, 


Under  No.  324,  sec.  8,  a  suit  for  contribution  by  an  official  agent,  may  be 
continued  by  his  successor  in  office,  without  entering  any  suggestion  of  the  change. 


s 


FECIAL  case  by  way  of  appeal  from  Petty  Sessions,  Sandhurst, 
as  follows : — 

"This  was  a  complaint  by  W,  P,  Simpson,  official  agent  of  the  Break  o'  Day 
Company  for  £21  contributions  on  105  shares,  Selfi  being  a  present  shareholder  in 
t^  company.  The  company  was  ordered  to  be  wound  up  on  the  13th  April,  1870, 
sad  at  that  time  Selfe  was  a  shareholder.  It  was  proved  that  the  Complainant 
Walter  Peacock  Simpson,  was  at  the  date  of  the  complaint,  and  when  the  case  first 
came  on  to  be  heard,  the  official  agent  for  the  mining  district  of  Sandhurst,  but  that 
on  the  8th  May,  1871,  and  while  the  case  was  still  pending  and  undetermined,  he  had 
resigpied  his  office  of  official  agent,  and  that  one  John  ffasJeer  had  on  the  said 
8th  May,  1871,  been  appointed  official  agent  in  the  place  of  the  said  Walter  Peacock 
Simpson,  and  the  Oovemment  Gazette  of  the  12th  May,  1871,  was  produced,  with 
said  appointment  duly  gazetted  therein  as  follows  :— 'Official  Agent. — ^The  Governor, 
with  the  advice  of  the  Executive  Council,  has  been  pleased  to  appoint  John  Masker 
Sandhurst,  to  be  official  agent  in  and  for  the  Sandhurst  Mining  District,  vice 
W.  P.  Simpson,  whose  resignation  has  been  accepted. — H,  J.  Wbixon,  Solicitor- 
General.  Crown  Law  Offices,  Melbourne,  8th  May,  1871.'  It  was  contended  for  the 
Defendant  that  the  said  Walter  Peacock  Simpson  had  no  power  to  continue  pro- 
ceedings commenced  by  him  as  official  agent  af^r  his  resignation  of  his  appointment ; 
nor  had  the  said  John  Hasker  power  to  continue  such  proceedings,  either  in  his  own 
name  or  in  the  name  of  the  said  Walter  Peacock  Simpson ;  and  that  all  proceed- 
ings commenced  by  and  in  the  name  of  the  said  Walter  Peacock  Simpson  as  such 
official  agent  lapsed  on  the  resignation  of  his  appointment  as  official  agent.  The 
Justices  decided  in  favour  of  the  official  agent,  and  Defendant  appealed." 

Selm  (with  him  d'Bsckett)  for  the  Bespondent  (Complainant 
below). — ^The  official  agent  could  carry  on  proceedings  commenced  by 
Mb  predecessor,  and  it  was  not  necessary  to  commence  again  in  the  name 
of  the  new  official  agent.  Otherwise,  an  official  agent  ought  to  die,  or 
resign  or  be  dismissed,  only  when  he  had  no  proceedings  pending. 
Section  8,  of  No.  824  is  sufficient  to  enable  these  proceedings  to  be 
continued. 

Coiey  (Martley  with  him)  for  the  Appellant. — Section  8  does  not 
apply  to  the  continuance  of  proceedings.  It  merely  vests  in  one 
official  agent  the  property  which  his  predecessor  had  in  the  company. 
The  words  "  may  continue  proceedings  "  are  left  out.  The  new  official 
agent  must  institute  fresh  proceedings  in  his  own  name,  or  enter 
Bomething  in  the  nature  of  a  suggestion  on  the  papers  to  shew  his  M 

title :  Barnwell  v,  Sutherland  (x),  In  re  Bryan  Ex  parte  Moore  (t/). 

(x)  9C.B.,  380.  (y)    2  W.  W.  &  a'B.,  I.  K.  M.,  23. 
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Stawell,  C.  J. — There  is  no  doubt  that  the  language  of  section  8 
might  be  more  definite,  but  we  think  it  sufficient  to  enable  these 
proceedings  to  be  continued.  In  the  superior  Courts  suggestions  may 
be  required,  but  they  are  only  to  allow  the  Defendant  to  traTcrse  the 
statement.  It  is  a  mere  matter  of  proof.  If  an  official  agent  resigns^ 
his  successor  may  continue  any  suits  or  actions  then  pending.  We 
take  it  that  in  this  case  the  magistrates  were  satisfied  that  thoe 
proceedings  in  the  name  of  Simpson  were  continued  by  ITasker  u 
official  agent,  and  that  he  had  been  properly  appointed.  It  would  he 
neutralising  the  object  of  the  Legislature  in  conferring  this  jurisdiction 
on  Justices  if  we  were  to  require  that  the  same  form  of  proceedings  shoold 
be  adopted  in  those  tribunals  as  in  the  superior  Courts.  The  object 
was  to  provide  an  inexpensive  mode  of  obtaining  orders,  and  that 
object  would  be  frustrated  if  these  expensive  methods  must  be  adopted. 
Besides,  the  official  agent  represents  the  company,  and  a  shareholder 
in  the  company  must  know  who  his  official  agent  is. 


Bi^BY,  J. — I  do  not  exactly  see  how  the  Defendant  can  complain  of 
any  injury.  The  Plaintiff  in  the  suit  represents  the  Defendant  as  well 
as  the  company ;  he  is  the  official  agent  of  the  company  of  which  the 
Defendant  is  a  member,  and  it  is  quite  immaterial,  as  far  as  the  Defendsnt 
is  concerned,  who  represents  the  company.  If  Hasher  were  to  sue 
him  again  he  could  plead  judgment  recovered.  There  is,  therefore,  no 
possibility  of  his  being  required  to  pay  twice.  The  formalities  alluded 
to,  which  have  been  handed  down  to  us  by  our  ancestors,  do  not  apply 
to  new  Courts  constituted  by  Acts  of  this  description.  In  the  Common 
Fleas  a  memorandum  was  on  one  occasion  adopted  in  lieu  of  a 
suggestion ;  but  as  a  suggestion  was  well  known  in  that  Court  and 
a  memorandum  was  unknown,  it  was  held  insufficient,  but  I  think 
a  memorandum  would  be  sufficient  and  effectual  in  cases  like  the 
present. 

Williams,  J. — It  may  be  that  the  language  of  the  Act  is  not 
so  minute  as  it  should  have  been,  but  I  think  it  is  sufficient  I 
think  section  8  of  No.  324  gives  the  new  official  agent  the  power  to 
continue  proceedings  commenced  by  his  predecessor.  It  is  a  matter  of 
proof  and  not  of  pleading,  that  he  is  official  agent. 

Appeal  dii»iu^ 

Attorney  for  Appellant :  Oldham  for  Brown, 


Attorney  for  Bespondent :  Liddle. 
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EASTWOOD    V.    SCOTT.  July  7. 

Friendly  Societies  Statute,"  No,  254,  sees.  24,  27,  and  36— Trustee— Creditors* 

Deed, 

In  July,  a  trustee  of  a  Friendly  Society  received  money  on  behalf  of  the 
society.  In  November  he  executed  a  deed  of  assignment  for  creditors.  In  the 
following  Februai'y  the  trustees  of  the  society  demanded  the  money  of  the 
trustees  of  the  creditors*  deed. 

Held,  that  the  presumption  was  that  the  trustee  had  not  been  guilty  of  embezzle- 
ment, and  that  therefore  he  still  had  the  society's  mouthy  when  he  executed  the 
deed  of  assignment,  and  that  the  trustees,  as  his  asisignees,  must  now  pay  it  over. 


A 


PPEAL  from  County  Court,  Ballarat. 


The  plaint  was  by  Edward  Eastwood,  D.  B.  Macaw  and  A,  L.  Lain^, 
trufltees  of  the  Loyal  Ballarat  Lodge  of  the  Independent  Order  of 
Oddfellows,  Manchester  Unity,  against  H.  A.  Scott  and  John  JPermewan^ 
trustees  in  the  estate  and  effects  of  Ch/nis  Retallach  under  the  "  Insol- 
vency Statute  1865."  The  following  facts  were  admitted : — That  BetaU 
lack  was  on  the  9th  July,  1870,  and  up  to  and  inclusive  of  the  17th 
November,  1870,  one  of  the  trustees  of  the  lodge.  That  the  lodge  was 
duly  registered  under  the  provisions  of  the  "  Friendly  Societies  Statute,^* 
and  that  Betallack  was  duly  registered  under  the  Statute  as  one  of  the 
trustees  thereof.  It  was  proved  that,  as  such  trustee,  Retallack,  on 
the  9th  July,  1870,  received  the  sum  of  £22  10s.,  moneys  belonging  to 
the  lodge.  That  Retallach,  on  the  17th  November,  1870,  duly  executed 
a  deed  of  assignment  under  the  "  Insolvency  Statute  1865 "  to  the 
Defendants,  as  trustees  for  and  on  behalf  of  all  his  creditors,  and  that 
the  same  was  duly  executed  by  Defendants  as  such  tnistees.  That  the 
sum  of  £22  10s.  is  still  due  to  the  lodge.  That  Eastwood  and  Macaw, 
two  of  the  trustees  of  the  lodge,  made  a  demand  in  writing  for  payment 
of  the  sum  of  £22  10s.  from  the  Defendants  as  such  trustees  on  the 
17th  February,  1871.  That  the  Defendants  at  the  time  of  such  demand 
being  made  had  realised  certain  portions  of  the  estate  of  Betallack,  and 
had  in  their  possession  upwards  of  £100.  The  Plaintiffs  then  closed 
their  case.  The  counsel  for  Defendants  applied  for  a  nonsuit  on  the 
grounds  {inter  alia) : — (1)  That  the  Court  had  no  jurisdiction.  (2)  That 
the  Plaintiffs  were  only  entitled  to  be  ranked  on  the  estate  of  Retallach 
and  to  draw  their  dividend.  (3)  That  there  was  no  evidence  that  the 
Defendants  had,  either  in  their  hands  or  possession,  any  moneys  or 
effects  belonging  to  the  lodge.  The  judge  thereupon  nonsuited  the 
Plaintiffs,  with  £6  9«.  Qd.  costs  to  Defendants. 
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1871. 
Eastwood 

V. 

Scott. 


Hiffinbotham  forjtlie  Appellants. — ^The  County  Court  has  joriBdie- 
tion,  and  it  was  unnecessary  to  apply  to  the  Supreme  Court  under  the 
"  Insolvency  Statute**  for  an  order  on  the  Defendants.  Although  tiie 
"Insolvency  Act**  allows  proceedings  against  trustees  of  a  debtor 
hy  rule  or  order,  yet  the  common  law  right  of  action  is  not  taken  amj: 
Ex  parte  0*Donnell  (z),  Barton  v.  Enight  (a).  Section  24  of  Ik 
"  Friendly  Societies  Act  **  i^equires  persons  who  hold  any  office  relating 
to  money  to  give  security.  Section  27  provides  that  if  a  person 
employed  in  any  office  make  an  assignment  for  the  benefit  of  creditors, 
his  assignees  shall,  upon  demand  in  writing,  pay  over  the  amount 
belonging  to  the  society,  and  "  all  sums  of  money  remaining  due,  whid 
such  person  received  by  virtue  of  his  office  or  employment,*'  before 
any  other  debts  are  satisfied.  This  property  did  not  belong  to  ik 
assignor,  and  he  could  not  pass  it  to  the  assignees.  It  belonged  to  the 
society,  and  it  ought  to  receive  it. 


Williams  for  the  Respondents. — The  Plaintiffs  should  give  son* 
proof  that  the  assignees  took  this  part  of  the  debtor's  estate.  Betal 
lack,  as  trustee  of  the  lodge,  was  not  an  officer  under  section  24 ;  that 
only  applies  to  a  treasurer,  or  officer  who  receives  money  by  virtae  of 
his  office.  As  trustee  Retallack  received  no  money.  If  it  had  beoi 
his  practice  to  receive  money  the  case  would  have  been  different  j  but 
this  is  merely  an  isolated  instance,  where  he  acts  privately,  and  not 
officially. 

Higvnbotham  in  reply. — It  does  not  appear  from  the  rules  of  the 
society,  that  the  trustees  do  not  receive  money.  Section  36  of  the  Act 
recognises  that  trustees  as  well  as  treasurers  may  receive  money ;  and 
section  24,  which  requires  officers  or  other  persons  who  receive  money, 
except  trustees,  to  give  security,  also  recognises  that  trustees  might 
receive  money.  It  may  have  been  that  the  society  allowed  the  money 
to  remain  too  long  in  Betallach*B  hands ;  but  the  inference  from  the 
evidence  is  that  he  had  the  money  on  the  17th  November,  wh«i  he 
assigned  his  estate. 


STA.WBLL,  C.  J. — Section  27  is  very  stringent,  and  for  a  very  obrious 
reason.  It  is  supposed  that  trustees  under  a  creditors  deed,  before 
they  accept  the  assignment  by  the  debtor,  should  make  some  inqiuiies 
as  to  his  liabilities.  It  was  intended  to  prevent  a  debtor  obtaming  a 
discharge  from  his  liabilities  by  assigning  his  property,  when  in  efikt 


(«)    L.  R.,  1  Q.  B.,  274. 


(a)    6  W.  W  &  A'B.,  L,  106. 
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be  would  be  merely  assigning  property  that  belonged  to  the  society  of 
which  he  was  an  officer  and  not  to  him.  We  do  not  think  this  is  in 
itself  a  debt  which  the  assignees  as  such  are  bound  to  pay.  It  is 
incumbent  on  the  Plaintiffs  to  prove  facts  from  which  it  may  be  &irly 
inferred  that  the  debtor  had  money  belonging  to  the  society  in  his 
hands,  or  under  his  control,  at  the  time  of  the  assignment,  which  money 
would  by  the  terms  of  that  assignment  pass  to  the  assignees.  Here 
there  are  such  facts.  No  person  is  supposed  to  be  guilty'  of  misde- 
meanouri  or  felony,  unless  there  is  proof  of  the  crime.  Therefore  a 
person  who,  as  trustee,  receives  trust  money  and  does  not  account  for 
it,  must  either  still  retain  possession  of  it,  or  have  committed  a  crime 
by  having  misappropriated  it.  It  is  not,  in  the  absence  of  any  proof, 
to  be  presumed  that  he  did  so  embezzle  or  misappropriate,  and  there- 
fore he  must  have  had  it  when  he  assigned  his  property  to  his  assignees, 
and  it  went  to  them  as  part  of  his  estate.  Now,  this  money  is  not  the 
debtor's  to  assign ;  it  belongs  to  the  society ;  and  in  order  to  prevent 
societies  being  ruined  if  such  money  went  to  its  officers'  creditors,  the 
Legislature  has  enacted  that  the  society  may  recover  it  before  other 
charges.  We  think  that  section  3G  shows  that  a  trustee  is  an  '^officer*' 
within  the  meaning  of  section  24. 

Appeal  allowed  toith  coete. 

Attorney  for  Appellant :  Farmer, 


1871. 
Eastwood 

0. 

Scott. 


Attorneys  for  Bespondents :  Mandall  Sf  Mitchell, 


EEGINA  V,  THE  MAYOE,  COUNCILLOES,  AND  SUE- 
GESSES  OP  THE  BOEOUGH  OE  SEBASTOPOL  Ex  paete 
THE  ST.  GEOEGE  AND  BAND  OP  HOPE  UNITED 
COMPANY  EEGISTEEED. 


Jyhf  7,  8. 


Qijld  Mining — Public  HreeU — No.  291,  sec.  16 — MuniciptU  Corporation — Mandiimus. 

Mandamus  granted  under  No.  291,  sec.  16,  upon  the  application  of  a  gold-mining 
company,  commanding  the  Mayor,  &c.,  of  the  Borough  in  which  the  company's 
claim  was  situated,  to  consider  whether  mining  could  be  effected  under  the 
streets  comprised  within  the  boundaries  of  the  claim  without  injury  to  acyoining 
property,  or  iiyury  or  obstruction  to  such  streets. 


R 


;TJLE  nisi  calling  upon  the  Mayor,  &c.  of  the  Borough  of  Sebas- 
topol  to  shew  cause  why  a  mandamus  should  not  issue  commanding 
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1871.       them  to  entertain  and  consider  an  application  of  the  St.  George,  Ac 

Reqina      Company,  for  permission  to  them,  their  agents,  Ac,  to  mine  under 

^-  the  streets  within  the  said  borough,  shewn  upon  a  certain  plan  referred 

07  THE       to  in  the  affidavits,  on  such  conditions  and  terms,  and  subject  to  such 

Sebastopol^  restrictions   as  the    said   Mayor,   Ac,   should    think   fit ;   or,  why  a 

mandamus  should  not  issue   commanding   the    said   Mayor,    Ac.,  to 

decide  whether   or  not  the  said   mining  could  be  effected    without 

injury  to  adjoining  property,  or  injury  or  obstruction  to  the  said  streets 

or  any  of  them,  or  any  part  thereof. 

The  affidavits  on  which  the  rule  nisi  was  obtained  stated  that  tbe 
St.  George  and  Band  of  Hope  United  Company  Itegistered  was  the 
holder  of  miners'  rights,  and  was  possessed  of  an  amalgamated  gold- 
mining  block  claim,  shewn  upon  a  plan  annexed,  upon  which   tbej 
were  carrying  on  mining  operations  at  two  different  levels — one  at 
a  depth  of  200  feet,  and  the  other  at  380  feet  from  the  surface.     Thai 
there  were  in  all  cases  two,  and  in  some  cases  four  strata  of  basaltie 
rock  between  the  workings  of  the  Company  aad  the  surface  of  tbe 
claim.     That  the  surface  of  the  claim  was  intersected  and  traversed  br 
a  number  of  roads,  streets,  or  highways  shewn  upon  the  plan,  of  which 
roads,  Ac,  the  Borough'  of  Sebastopol  had  the  care  and  management. 
That   the  shallowest  workings  of  the  company  were  at  a  depth  of 
200  feet  at  least  from  the  surface.     That  the  company  was  desirous  of 
mining  under  the  roads,  Ac,  and  such  mining  operations  could  be 
carried  on  without   injury   to  the  adjoining   property,  or  injury  or 
obstruction  to  the  roads,  Ac.     That  on  the  9th  January,  1S68,  the 
Mayor,  Ac,  of  Sebastopol  granted  to  the  St.  George  United  Gold- 
Mining  Company  Registered  the  then   owner  of  a  portion  of  the 
amalgamated  claim,  and  from  which  the  present   applicants  derived 
title,  permission  under  "  The  Mining  Statute  1865,'*  No.  291,  sec.  16, 
to  mine  under  such  of  the  streets  as  were  within  the  boundaries  of  its 
claim.     That  on  the  11th  February,  1870,  the  present  applicants  had 
applied  in  writing  to  the  Mayor,  Ac,  for  permission,  under  No.  291, 
sec.   16,  to  mine  under  the  streets,  and  at  the  request  of  the  town 
clerk  on  the  18th  October,  deposited  £200  as  security  for  making  good 
any  damage  that  might  accrue  by  reason  of  their  mining  under  any 
road,  Ac,  which  sum  was  still  retained  by  the  Borough.     That  subse- 
quent applications,  both  verbally  and  in  writing,   were  made  to  tbe 
Borough,  and  on  the  19th  January,  1871,  the  applicants  received  the 
following  letter : — 


CA3B8  AT  LAW. 

«  Borough  of  8ebMtopol,  Town  H»U,  20/10/70. 
*  Sn, — I  hkve  the  honor  to  acknowledge  the  receipt  of  your  letter  of  the  Ifith  init, 
contaiiiiiig  cbeqne  for  £200,  ae  a  ^arantee  to  tbia  Connril  that  your  companj  will 
make  good  any  damage  done  to  the  streets  by  mining  therennder, 
"  1  hare,  Sx., 

"JoHB  Wall,  Town  Clerk." 
"Mr.    Thos.  QraT,  Manager  St.  Qoorge  and 
Band  of  Hope  United  Companj  Registered." 

and  after  various  subBequent  applisations  to  the  Borough  the  Company 
liltimately  received  the  following  letter : — 

"Town  Hall,  6th  May,  J871. 

"Sib, — Referring  to  your  several  letters  applying  for  permission  to  mine  under  the 

streets   situated  within  the  boundaries  of  (he  claim   of  the  St.  George  und   lisnd 

of  Hope  United  Company  Kcgistered,  I  am  directed  by  the  Council  of  the  Borough  of 

,.  Sebartopol  to  Inform  yon  that  your  request  to  mine  ondcr  the  streets  will  not  bo 

complied  with. 

'•  I  have,  4c., 

"  J.  Wall,  Town  Clerk." 
"Tbob.  Obai,  Esq.,  Manager   St.  George   and 
Band  of  Hope  Uuited  Company  Registered." 

In  Opposition  to  the  rule  nw»  affidavits  were  made  by  the  Mayor 
and  Town  Clerk  of  Sebastopol  to  the  following  effect — That  the  streeta 
under  which  permiBsion  to  mine  was  requested  included  the  principal 
thoroughfares  in  the  borough,  and  many  of  them  had  been  constructed 
it  great  cost  and  eipense.  That  a  great  difference  of  opinion  existed, 
and  many  theories  were  held  by  many  practical  men,  aa  to  the  posaibilitj 
of  ground  rained  under  subsiding,  more  especially  when  the  ground  was 
taken  out  in  large  tracts  or  blocis,  even  at  great  depths,  and  under 
one  or  more  strata  of  rocks,  or  basaltic  formations.  That  the  right  to 
mine  under  the  streets  granted  to  tho  St.  George  United  Company 
Limited  was  at  a  meeting  of  the  borough  council  duly  rescinded  and 
cancelled.  That  in  addition  to  the  application  of  the  St.  George  and  Band 
of  Hope  United  Company,  several  other  parties  had  applied  for  per- 
mission to  mine  under  th«  same  streets,  but  none  of  the  applications 
had  been  acceded  to.  That  at  a  meeting  of  the  borough  council,  held 
on  the  13th  April,  1871,  a  petition,  signed  by  about  200  ratepayers, 
was  presented  praying  that  the  council  would  not  grant  the  St.  George 
and  Band  of  Hope  United  Company  the  permission  to  mine  applied 
for  by  it ;  and  at  the  same  meeting,  alt  the  councillors  being  present, 
one  of  the  orders  of  the  day  being — "  To  consider  and  order  on  the 
apphcation  of  the  St.  George  and  Band  of  Hope  United  Company 
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1871.        Registered,  to  mine  under  all  streets  within  that  company's  dabn," 

Rbgina      after  discussion  it  was  duly  resolved  that  the  prayer  of  the  petition 

^-   ,       aboYe-mentioned  should  be  complied  with  and  the  said  order  of  the  da? 
Mayob,  &c.,     ,  ,       • 

OP  THE  should  be  discharged,  and  at  the  next  meeting  of  the  council,  the 
BoKouoH  OF  resolution  was  duly  confirmed.  That  in  consequence  of  that  resoln- 
tion,  the  letter  of  the  5th  May  was  written  and  sent;  and  it  was 
submitted,  and  was  so  intended  by  the  council,  that  the  resolution  wm 
an  entertaining  and  considering  of  the  company's  said  application,  and 
no  other  or  further  application  had  been  made  by  the  compaxiy;  and 
that  as  the  Borough  Council  consisted  of  many  persons  with  different 
ideas  and  opinions,  it  would  be  impossible  by  any  resolution  of  the 
Council  to  state  the  exact  grounds  or  reasons  for  the  passing  of  anj 
resolution  by  the  Council. 

In  reply,  an  affidavit  by  Mr.  0-ray  the  Company's  manager,  wai 
made  stating  that  the  borough  council  had  not  heard  any  evidence  on 
behalf  of  the  company  in  support  of  its  application,  nor  made  or 
caused  to  be  made  any  inspection  or  survey  to  enable  them  t-o  deter- 
mine whether  the  mining  could  be  carried  on  without  injury  to  the 
adjoining  property  or  to  the  streets ;  that  the  works  of  the  companj 
were  carried  on  in  the  most  substantial  manner,  and  every  precaution 
used  to  prevent  the  roof  of  the  workings  falling  in.  That  mining 
operations  had  been  carried  on  in  Sebastopol  since  1856,  and  he  never 
heard  of  the  surface  at  any  mine  falling  in.  That  the  strata  of  earth 
at  the  company's  mine  at  Sebastopol  was  very  different  from  those  in 
the  neighbourhood  of  Ballarat,  where  the  surface  had  been  injured  by 
mining,  the  mining  at  those  places  being  much  shallower  than  in 
the  company's  claim,  and  there  being  little  or  no  basaltic  rock  between 
the  surface  and  the  workings. 

Michie,  Q.  C.  (with  him  Dr.  Mackai/,  J.  W,  Stephen,  Webb  and 
Williams)  moved  the  rule  absolute. 

Holroyd  shewed  cause. — The  Borough  Council  have  already  enter- 
tained this  application  and  refused  it  by  the  resolution  of  the  13th 
April,  discharging  the  order  of  the  day.  [^Stawelly  C.  J. — Discharging 
an  order  is,  as  we  all  know,  a  refiisal  to  decide  one  way  or  the  other." 
In  this  case  it  substantially  amounted  to  a  refusal.  What  more 
could  they  do  ?  The  application  is  too  large.  The  company  do  not 
specify  any  particular  street  to  mine  imder,  but  apply  for  permission 
to  mine  imder  about  eleven  miles  of  streets,  and  some  of  them  the 
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main  tlioroughfares  of  the  borough.     How  could  the  council  possibly        1^71. 
supeirise  the  mining,  or  say  whether  it  would  injure  adjoining  pro-       Rbqina. 
perty  ?     [Siawell^  C.  J. — That  would  be  a  good  reason  for  asking  for  --.     "• 
further  particulars,  but  not  for  declining  to  entertain  the  application       of  the 
at  all.]     They  ought  not  to  be  compelled  to  do  anything  which  might  si?^  Jg^opoL 
have  the  effect  of  destroying  the  streets. 

Staweli,  C.  J. — They  are  only  asked  now  to  consider  the  applica- 
tion, and  there  should  be  no  difficulty  in  agreeing  to  such  a  rule. 

KoUroyd  asked  for  time  to  consult  with  his  clients ;  and  on  the 
following  day  said  that  there  was  no  objection  to  the  rule  being  drawn 
up  calling  upon  the  council  to  consider  whether  mining  could  be 
effected  under  the  streets  in  question  without  injury  to  adjoining 
property,  or  injury  or  obstruction  to  the  streets,  or  any  of  them,  or  any 
part  thereof. 

StawetiX,  C.  J. — The  rule  will  be  made  absolute  in  that  form  without 
costs.  We  do  not  think  it  a  case  for  costs.  From  the  spirit  in  which 
what  fell  from  the  Court  yesterday  was  accepted,  it  is  quite  evident 
the  council  do  not  intend  to  litigate  further. 

^ule  absolute,  without  costs. 


In  Easter  Term,  1872,  a  peremptory  mandamtia  was^  by  consent,  issued  commanding 
tlie  Mayor,  &c.,  of  Sobastopol  to  permit  the  St.  George  and  Band  of  Hope  United 
Company  Registered  to  mine  under  the  streets  comprised  within  its  amalgamated 
block  claim,  upon  certain  terms  agreed  on  between  the  Borough  and  the  Company. 

Attorneys  for  Applicants :  Crisp,  Leuris  if  Wilkes, 

Attorney  for  Srospondents  :  J.  M,  Davies, 


T.  B.      TOL.  II. — LA.W. 
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1871.  BULLEN    V.    HOOPEE. 

•^    *  Attorney — Negligence — Advice  of  Counsel — County  Court — Contract^  Cause  cf 

action — Appeal. 

Where  a  contract  is  made  between  persons  in  different  parts  of  the  oonntiy,  n 
that  there  is  some  doubt  as  to  which  County  Court  is  to  be  resorted  to  in  maog 
for  a  breach,  an  attorney  is  not  guilty  of  actionable  negligence  in  bringing  the 
suit  in  the  wrong  Court. 

Semhle,  that  as  an  attorney  practises  as  advocate  in  the  Connty  ConitB,  he 
would  not  in  any  case  there  be  protected  by  acting  upon  the  opinion  of  ooonaeL 

In  an  action  by  an  attorney  against  his  client  for  costs,  the  County  Ooott 
Judge  gave  a  verdict  for  the  Defendant,  on  the  ground  that  in  the  actioin  in 
which  the  costs  were  incurred,  the  attorney  had  been  guilty  of  negligence  ia 
bringing  the  action  in  the  wrong  Court. 

"Heldf  that  the  last  proviso  of  section  120  did  not  preclude  an  appeal  in  woA  i 
case. 

5".,  in  Melbourne,  made  a  contract  by  letter  with  8.,  at  Newstead,  for  the 
delivery  of  flour  by  8.  at  Castlemaine.  On  breach  of  that  contract  a  snit  was 
brought  in  the  County  Court  in  Melbourne,  and  the  Plaintiff  was  nonsoited  on 
the  ground  that  the  suit  should  have  been  brought  at  Castlemaine. 

8emblef  that  the  original  suit  was  properly  brought  in  Melbonme.  Bnt»  that 
if  a  mistake  had  been  made,  it  would  not  have  been  sueh  aa  to  make  the 
Plaintiff's  attorney  liable  for  negligence. 


A 


PPEAL  from  County  Court,  Melbourne. 


Hooper  was  sued  by  Bullen,  a  solicitor,  for  £15  6s.  6d.  costs.  He 
Defendant  pleaded  that  the  Plaintiff  had  been  guilty  of  gross  negli- 
gence in  bringing  the  action  in  which  the  costs  were  incurred  in  the 
County  Court,  Melbourne,  instead  of  the  County  Court,  Castlenuune. 

On  26th  July,  1870,  Hooper,  who  resides  in  Melbourne,  telegraphed 
to  James  Shehan,  of  Newstead — "  Telegraph  price  for  20  tons  flour 
delivered  Castlemaine  station  in  a  fortnight."  To  which  Skekan 
replied— -"  Newstead,  26th  July,  1870.  £10  10s.  per  ton,  20  tons, 
delivered  21  days ;"  and  sent  a  letter  by  post  to  the  same  effect.  On 
27th  July,  1870,  Hooper  wrote : — "  13  Swanston-street»  Melbourne. — 
Mr.  James  Shehan,  Newstead. — Dear  sir, — I  accept  your  offer  for  flour, 
£10  10s.  per  ton  for  20  tons,  delivered  Castlemaine  station.  Tours 
very  truly,  J.  Hoopee."  Shehan  did  not  deliver  the  flour  within  tlie 
time  agreed  upon,  whereby  Hooper  sustained  damage.  BuUen  waa 
retained  by  Hooper  to  bring  an  action  against  Shehan  for  not  delivering 
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the  flour  according  to  agreement.  Hooper  consulted  Bullen  whether,  ^871. 
under  the  above  circumstances,  an  action  should  be  brought  in  the  Bullkn 
Castlemaine  County  Court,  or  in  that  held  in  Melbourne,  suggesting 
that  Castlemaine  was  the  proper  Court,  as  Newstead,  where  Shehan 
resided,  was  nearer  by  more  than  ten  miles  to  the  Castlemaine  than  to 
the  Melbourne  County  Court.  Bullen  advised  counsel's  opinion  to  be 
taken,  but  Hooper  objected  on  account  of  the  expense.  Bullen,  how- 
ever, did  take  counsers  opinion,  and  was  told  verbally  that  the  action 
could  be  brought  in  Melbourne.  He  communicated  this  to  Hooper, 
who  said  he  was  satisfied,  and  thereupon  the  action  of  Hooper  v.  Shehan 
was  brought  in  the  Melbourne  County  Court.  The  case  was  heard  on 
12th  December,  when  objection  was  taken  that  the  action  should  have 
been  brought  at  Castlemaine,  and  Hooper  was  nonsuited  on  that 
ground.  It  appeared  further  that  Hooper  had  brought  an  action 
against  Bullen  to  recover  the  expenses  to  which  he  had  been  subjected 
in  Hooper  v.  Shehan,  and  recovered  judgment  on  the  ground  that 
Bullen  had  been  guilty  of  negligence.  In  the  present  case  the  judge 
adhered  to  his  former  view,  and  gave  a  verdict  for  the  Defendant 
{Hooper) y  with  costs,  and  Plaintiff  appealed. 

Duigan  (with  him  Qamett)  for  the  Appellant. — The  evidence  shows 
that  the  cause  of  action  arose  in  some  material  points  nearer  to  the 
Melbourne  County  Court  than  to  Castlemaine,  for  the  correspondence 
proves  that  the  contract  was  accepted  in  Melbourne,  and  the  place 
where  a  contract  is  accepted  is  the  place  where  it  is  made.  Even  if 
liie  action  of  Hooper  v,  Shehem  did  not  arise  in  a  material  point  within 
the  juriBdiction  of  the  Melbourne  County  Court,  still,  where  the 
authorities  are  so  conflicting  as  they  are  on  a  point  of  law,  an  attorney 
who  took  the  precaution  of  asking  counsers  advice,  with  which  his 
client  expressed  himself  satisfied,  could  not  be  found  guilty  of  crassa 
negligentia.  So  far,  however,  from  there  being  any  negligencd,  the 
eridence  showed  that  Hooper  v,  Shehan  was  properly  brought  in 
Melbourne.  Borthwiok  v.  Walton  (b),  Newcombe  v,  De  Boos  (c),  Nor- 
man V,  Marchant  (d),  Adams  v,  Lindsell  (e),  Duncan  v,  Topham  (/), 
Dunhp  V,  Higgins  (jf),  Ohitty  on  Oontracts,  p.  11,  Bollock  and  NicolVs 
OowUy  Cowrie,  p.  73,  75. 

Ooeh  for  the  Eespondent. — ^This  is  a  question  entirely  of  jurisdiction. 
The  ''  Cknmig  Court  Statute,"  sec.  120,  provides  that  nothing  therein 

(b)  15C.  B.,  504.  (e)    1  B.  &  Aid.,  681. 

(c)  29  L.  J.,  Q.  B.,  4.  (f)  8  C.  B.,  227. 

(d)  7  Exch.,  728.  (g)    1  H.  L.  Cas.,  381. 

j2 
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1871.  contained  should  authorise  any  parties  to  appeal  against  the  decision 
BuLLBN  o^  ^  county  court,  on  the  ground  that  the  proceedings  might  or  should 
have  been  taken  in  any  other  Court,  and  this  case  comes  clearly  within 
that  proviso.  Section  5,  which  gives  County  Courts  jurisdiction,  uses 
the  words,  "  cause  of  action,"  and  cause  of  action  means  the  breach  of 
contract.  In  the  present  instance,  the  breach  of  contract  arose  firom 
ShiBhan  not  having  delivered  the  flour  at  Castlemaine,  so  that  in  no 
material  point  did  the  cause  of  action  arise  within  the  Melbourne 
district.  The  contract  was  not  made  at  Melbourne,  for  it  was  not 
complete  till  the  letter  accepting  the  offer  was  received  at  Castlemaine. 
This  was  a  matter  of  practice  that  every  attorney  ought  to  know,  and 
asking  counsel's  opinion  was  no  protection:  Williams  v,  GHhhg  (A), 
Cox  V.  Leech  (J) . 

Duigan  in  reply. — Section  120  dees  not  apply  to  a  case  like  the 
present,  nor  to  a  case  where  the  Court  declined  to  exercise  jurisdiction. 

Stawell,  C.  J. — We  do  not  think  that  section  120  of  the  "  Ootmiy 
Court  Statute  "  applies  to  a  case  like  the  present.  It  contemplates  an 
instance  not  likely  often  to  arise,  in  which  a  Judge  does  not  assume 
jurisdiction,  but  exercises  his  discretion  in  adjudicating  upon  a  case 
over  which  he  has  jurisdiction,  but  in  which  the  proceedings  might 
more  properly  have  been  brought  in  another  Court.  As  the  contract 
was  accepted  in  Melbourne,  we  think  it  would  be  pressing  the  objec- 
tion very  far  if  we  were  to  hold  that  this  was  not  a  material  point  of 
the  cause  of  action,  and  as  such,  that  the  action  could  not  be  brought 
in  the  Melbourne  County  Court.  The  acceptance  of  a  contract  is 
a  material  part  of  it.  But  however  that  may  be,  there  is  no  evidence 
that  the  Appellant  has  been  guilty  of  negligence.  I  do  not  think  he 
is  sheltered  by  the  advice  of  Counsel ;  for  every  attorney  is  supposed 
to  know  his  business ;  but  where  the  Court  of  Queen's  Bench  and  the 
Court  of  Exchequer  differ  on  such  a  delicate  point  as  the  present, 
it  would  not  be  reasonable  to  hold  an  attorney  guilty  of  negligence 
because  he  adopted  the  view  of  one  of  those  Courts  and  not  of  the 
other.  The  appeal  will  be  allowed,  the  decision  reversed,  and  judgment 
entered  for  the  Plaintiff",  with  costs. 

BABsr,  J. — It  may  be  that  in  the  Supreme  Court,  if  a  mistake 
arises,  an  attorney  may  be  discharged  by  having  taken  advice  from 
counsel ;  but  in  the  County  Court,  where  he  also   practises  as  an 

(A)    6  N.  &  M.,  790.  0)  1  C.  B.,  N.  S.,  617. 
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adyoeate,  I  do  not  think  he  would  be  discharged.  Ordinary  careless- 
ness, however,  will  not  justify  an  action  being  brought  against  an 
attorney,  and  even  if  he  gave  erroneous  advice  in  this  instance,  I  do 
not  think  it  is  of  such  a  character  as  to  disentitle  him  to  his  costs. 


Ill 


1871. 

BULLEN 

V. 
HOOPEB. 


Appeal  allowed,  decision  reversed,  and 
verdict  for  Plaintiff,  with  costs. 


Attorneys  for  Appellant :  McKean  ^  Wilson, 
Attorney  for  Eespondent :  Roy, 


Ik  the  Mattee  of  "  TRB  TRANSFER  OF  LAND  STATUTE;' 
AND  In  the  Matter  op  HENEY  GEORGE  WISE. 


July  8. 


Transfer  of  Land  Statute"  (No.  301),  sec.  117 — Caveat — Order  to  delay  regietering 

— Jurisdiction, 


A  Judge's  order  under  "  The  Transfer  of  Land  Statute"  sec.  117,  to  delay 
registering  a  transfer  did  not  shew  upon  the  face  of  it,  nor  did  it  appear  upon  the 
affidsTits  upon  which  the  order  was  drawn  up,  that  the  order  had  been  made  within 
fourteen  days  after  notice  to  the  caveator. 

Held,  that  the  order  was  bad,  and  rule  nisi  to  set  it  aside  made  absolute. 


R 


ULE  nisi  to  set  aside  an  order  of  Molesworth,  J. 


The  order  sought  to  be  set  aside  was  made  under  "  The  Transfer 
of  Land  Statute;'  sec.  117,  on  the  25th  April,  1871.  The  order  as 
drawn  up  was  that  upon  reading  certain  affidavits  and  hearing 
counsel  for  the  London  Chartered  Bank  of  Australia,  upon  Edwin 
Brett,  the  manager  of  the  bank,  giving  an  undertaking  to  indemnify 
to  the  extent  of  £200  any  person  against  any  damage  that  might 
be  sustained  by  reason  of  any  disposition  of  certain  land  specified 
in  the  order,  being  delayed,  and  upon  such  undertaking  being  lodged 
with  the  associate,  the  learned  Judge  did  order  and  direct  the  registrar 
of  titles  to  delay  registering  any  person  as  transferee  or  proprietor  of, 
or  registering  any  dealing  with  said  land  or  any  part  thereof,  for  six 
months  from  the  date  of  the  order. 


Wise. 
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1871.  The  affidavits  on  which  the  order  was  based,  shewed  that  in  Jaiiiuiy, 

jnre  1870,  Mr.  G.  H.  Haifes^  a  miller,  gave  the  bank  a  lien  over  the  land 
(which  was  registered  under  the  statute)  by  way  of  equitable  mort- 
gage ;  that  in  November,  1870,  the  bank  lodged  a  caveat  forbidding 
dealing  with  the  land;  that  on  11th  January,  1871,  the  bank 
instituted  a  suit  in  equity  —London  Ohartered  Bank  v.  Haye^  (ifc)— 
to  enforce  their  equitable  mortgage ;  that  on  31st  January,  1871,  lie 
land  was  sold  by  the  sheriff  of  Ballarat,  under  an  execution  Griffiikt 
V.  Hayes;  that  one  of  the  bank  officials  attended  the  sale,  and  read  a 
notice  of  the  bank's  lien,  cautioning  purchasers ;  that  Wtse  (a  derk 
of  Sayes's)  bought  for  £200 ;  that  the  sheriff  signed  a  transfer  on  the 
9th  February,  and  that  this  was  on  the  3rd  April,  1870,  lodged  in  the 
office  of  titles. 

J,  W,  Stephen  and  JSolroyd  shewed  cause. — ^There  is  no  appeal 
from  the  decision  of  the  Judge.  The  extension  of  time  to  be  given  unde 
section  117  is  a  matter  within  his  discretion :  Shortridge  v.  Tbuny  (i), 
Brovm  v.  Bamford  (w),  Warmg  v.  Smith  (n).  If  the  order  be  wrong 
it  is  a  mere  nullity,  and  does  no  harm ;  it  gives  no  title  to  anyone, 
and  there  is  therefore  no  advantage  gained  by  setting  it  aside. 

Bunny,  Finn,  and  Webb  for  the  rule. — The  caveator  has  only 
fourteen  days  after  notice  to  him  within  which  to  apply  to  a  Judge. 
After  that  time  the  caveat  lapses,  and  no  order  can  be  applied 
for.  It  does  not  appear  either  on  this  order  or  on  the  affidavit  upon 
which  it  is  drawn  up  that  the  order  was  made  within  the  foorteei 
days.  On  the  contrary,  it  appears  that  the  transfer  was  lodged  on  the 
3rd  April,  and  it  is  to  be  presumed  that  the  notice  was  given  by  tiie 
office  forthwith,  yet  the  order  was  not  made  till  the  25th  ApiiL 
Where  a  Judge  exercises  a  new  statutory  jurisdiction  all  that  is 
necessary  to  give  jurisdiction  should  appear  on  the  face  of  the  order. 
In  making  this  order  the  Judge  did  not  act  as  a  Judge  of  the  Supreme 
Court,  but  under  special  powers  which  might  have  been  conferred 
on  the  prothonotary  or  some  other  officer.  Therefore  the  order  ought 
to  show  aU  the  matters  necessary  to  give  jurisdiction,  and  one  of 
these  was  that  the  order  was  made  within  the  fourteen  days :  Ohriatis 
V.  Unwin  (p). 


{k)    Ante,  Eq.,  104.  (n)    10  Jur.,  924. 

(/)    12M.  &W.,  5.  (o)     llA.  &E.,  373. 

(m)  9  lb.,  42. 
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Stawell,  C.  J. — I  think  this  objection  is  fatal;  the  jurisdiction  ought         1871. 
to  have  appeared  on  the  order.  jnre 


Babbt,  J. — ^I  am  of  the  same  opinion.  Where  an  order  refers  to 
affidarits,  and  the  facts  to  sustain  it  sufficiently  appear  in  those 
affidavits,  I  think  that  would  be  sufficient.  But  here  the  affidavits  do 
not  sliew  the  facts  necessary  to  sustain  the  order. 

Mule  absolute. 
Attorney  for  Applicant :  Samitel, 

Attorneys  for  Eeapondents  :  Bennett  ^  Attenhorough, 


s 


Wise. 


Lr  THE  Mattbe  oe  the  ''TRANSFER   OF  LAND  STATUTE^'     June 2^, 
AND  In  the  Mattee  of  CHAELES  SALTER.  ^^^-^  ^^' 

Mortg€i^ — Tntstee — Fawer  to  sell  or  mortgage — Fovoer  of  sale — "  Transfer  of  Land 

Statute"  {No,  301),  sees,  19  and  32. 

A  trastee  having  power  to  sell  or  mortgage,  executed  a  mortgage  containing 
a  power  of  sale  in  case  of  default  of  payment  npon  one  month's  notice.  Upon 
an  application  hy  the  purchaser  under  the  power  of  sale  to  hring  the  land  under 
the  " Transfer  of  Land  Statute"  the  Commissioner  of  Titles  refused  to  register 
the  land. 

JSisM,  that  this  was  a  case  for  an  additional  indemnity  to  the  guarantee  fiind 
under  section  82 ;  hut  that  the  transfer  should  he  registered,  on  such  indemnity  as 
might  be  required  by  the  Commissioner,  being  given. 


lUMMONS  to  the  Eegistrar  of  Titles  to  uphold  the  grounds  of 
his  refusal  to  bring  certain  land  under  the  "  Transfer  of  Land  Statute,^^ 

The  case  as  stated  and  signed  by  the  Commissioner  of  Titles,  was  as 
follows : — 

1.  On  the  23rd  of  April,  1863,  a  piece  of  freehold  land,  part  of  Crown  allotment  5, 
of  section  3^  parish  of  Bungaree,  county  of  Grenville,  was  vested  in  trustees,  upon 
trait  for  Harriet  Jackson  for  life,  for  her  separate  use,  and  after  her  death  for  her 
husband  William  Jackson,  for  life,  with  remainder  to  their  children,  as  they  or  the 

sorviTor  should  appoint,  and  in  defifcult  of  appointment  to  the  children,  equally  with  j    | 

an  ultimate  remainder  to  William  Jackson  in  fee. 
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1 871.  2.  The  conveyance  of  such  land  contains  the  following  agreement  and  dedaratioii : 


In  re 


— "  That  the  said  trustee3  or  the  survivor  of  them  or  the  hei«  appointees  or 
SALTER  assigns  of  such  survivor  or  other  the  trustees  or  trustee  acting  in  the  execntion 
of  the  trusts  hereby  reposed  may  at  any  time  during  the  joint  lives  of  the  said 
William  Jackson  and  Marriet  Jackson  with  their  consent  in  writing  or  darmg^  the 
life  of  the  survivor  of  them  with  his  or  her  consent  in  writing  sell  and  absolatelj 
dispose  of  the  said  trust  estate  lands  hereditaments  and  premises  hereby  granted 
and  released  with  their  appurtenances  to  any  person  or  persons  whomsoever  far  the 
best  price  or  prices  which  may  be  reasonably  had  or  gotton  for  the  same  And  also 
to  raise  any  sum  or  sums  of  money  by  way  of  mortgage  of  the  same  lands  and  here- 
ditaments and  to  receive  the  purchase  or  mortgage  moneys  to  arise  therefrom  and 
gootl  valid  receipts  releases  and  discharges  to  give  to  the  person  or  persons  paying 
the  same  and  to  execute  all  necessary  releases  conveyances  mortgages  and  assur- 
ances to  the  purchaser  or  purchasers  mortgagee  or  mortgagees  thereof  which  may  be 
required  And  upon  trust  to  stand  and  be  possessed  of  the  moneys  to  arise  from  the 
sale  or  mortgage  of  the  said  lands  hereditaments  and  premises  for  the  sole  and 
separate  use  and  benefit  of  the  said  Harriet  Jackson  and  William  Jttekson  or  tlw 
survivor  of  them  and  their  issue  upon  the  trusts  hereof  with  power  to  invest  saoie 
in  the  jjurchase  or  mortgage  Of  freehold  lauds  in  the  colony  of  Victoria  or  in  such 
other  manner  as  the  said  trustees  or  the  survivor  of  them  their  or  his  heirs 
appointees  or  assigns  shall  deem  fit  and  advisable." 

3.  On  the  18th  day  of  May,  1864,  Messrs.  Walsh  and  Hitchens,  the  then  trustees 
at  the  request  of  Mr.  and  Mrs.  Jackson,  who  were  parties  to  and  executed  the  deed, 
mortgaged  the  land  to  Isaac  Oeorge  to  secure  the  repayment  of  £200  then  lent  by 
him  on  the  18th  day  of  May,  1866,  with  interest  in  the  meantime  at  the  rate  of  £2 
10s.  per  cent,,  payable  half-yearly.  In  the  moi'tgage  deed  a  power  of  sale  was  ^ven  to 
the  mortgagee  if  default  was  made  in  payment  at  the  end  of  one  month  after  notice 
in  writing  tu  the  trustees  of  an  intention  to  exercise  such  power. 

4.  On  the  17th  of  December,  1870,  Isaac  Ghorge,  having  previously  given  a 
month's  notice,  sold  the  land  under  his  power  of  sale  to  Chas.  Salter,  of  Ballarat,  for 
£216  3«.,  and  the  latter  has  applied  to  bring  the  land  under  the  operation  of  the 
"  Transfer  of  Land  Statute," 


6.  Direction  has  been  given  not  to  register  the  land,  and  in  compliance  with  a 
requisition  in  this  behalf,  and  pursuant  to  the  135th  section  of  the  "Transfer  of  Load 
Statute,"  the  following  arc  stated  as  the  grounds  upon  which  such  direction  was 
given : — (1)  That  in  the  present  state  of  the  reported  cases,  it  is  not  expedient  that 
the  colony  should  become  the  guarantor  of  a  title  circumstanced  as  the  applicant's  is. 
(2)  That  a  power  of  sale  exercisable  after  only  one  month's  notice  was  not  aathorised 
to  be  g^ven  by  the  trustees,  Messrs.  Welsh  and  Hitchens,  to  the  mortgagee,  Isaac 
George, 

The  Supreme  Court  is  referred  to  the  following  cases :  Clarke  v.  Eoyal  Panoptieom(f), 
Bridges  v.  Longman  (q).  He  Chawner  (r),  an  English  decision  after  the  passing 
of  the  23  &  24  Vic,  cap.  cxlv.,  the  section  of  which,  mentioning  six  months,  was 
adopted  in  Victoria  on  the  2nd  June,  1864  (being  after  the  date  of  Qeorgifs  mortgage), 
3  Vic,,  Slat,,  p.  476,  sec.  161,  of  Act  No.  213  :  Stodart  v,  StodaH  (s).  It  is  beUered 
that  the  Master  in  Equity  in  this  case  approved  of  a  power  of  sale  being  inserted  after 
a  three  months'  notice. 


00    4  Drew,  26;  3  Jur.,  N.  S.,  178.  (r)     38  L.  J.,  Ch.,  726, 

(2)     24BeaV.,  27.  (*)     6  W.  W  &  a'B.,  Eq.,  59 
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a^ Beckett  for  the  Eegistrar. — In  the  first  case,  Clarke  v.  The  Royal  1871. 
Fanopticon  (f),\t  was  held  by  Vice- Chancellor  Kindersley  that  a  power  j^re 
of  sale  was  not  incident  to  a  mortgage ;  and  where  shareholders  having  Saltee. 
power  to  authorise  a  sale  or  mortgage  authorised  a  mortgage  it  was 
held  that  the  trustees  could  not  give  the  power  to  sell.  This  was, 
however,  not  followed  in  Bridges  ».  Longman  (v)  nor  in  Cook  v,  Dawson  (w) . 
Subsequently  to  these  decisions  an  Act  was  passed  in  England,  24  &  25 
Vic.,  cap.  cxlv.,  adopted  by  the  ^^  Real  Property  Statute,**  No.  213, 
giving  the  power  of  sale  as  incidental  to  a  mortgage,  provided  six 
months'  notice  was  given  ;  and  after  that  statute  a  decision  was  pro- 
oonced  by  Vice- Chancellor  Malins,  in  re  Qhawner*s  Trusts  (jr),  recog- 
nising the  power  to  sell  on  six  months'  notice.  In  Stodart  v.  Stodart  (y), 
Mr.  Justice  Molesworth  sanctioned  money  being  raised  on  mortgage 
with  a  power  of  sale,  and  the  Master  allowed  such  a  power  on  three 
months'  notice.  Here  the  mortgage  was  altogether  outside  the  statute, 
and  therefore  the  provisions  of  section  159  and  160  of  No.  213, 
coald  not  be  considered  as  aiding  the   mortgagee's  power. 

J.  W.  Stephen  for  the  Applicant. — The  Commissioner  of  Titles,  in 
admuiistering  his  department,  is  not  to  legislate  but  only  to  carry  out 
the  *'  Transfer  of  Land  Statute.**  That  Act  directs  him  to  bring  land 
under  the  Act  unless  there  are  conflicting  titles.  What  conflicting 
title  is  there  here  ?  At  the  most,  there  is  a  doubtful  chance  of  an 
equity  suit,  which  nobody  would  ever  think  of  instituting.  The 
Applicant  has  at  least  a  good  holding  title.  The  Commissioner  does 
not  go  so  far  as  to  refuse  the  title  on  the  ground  that  there  was  no 
right  to  give  the  power  to  sell,  but  apparently  chiefly  because  the  notice 
was  too  short.  Clarke  v.  Royal  Fanopticon  is  distinguishable  from  the 
present  case,  as  there  the  trustees  had  no  power  to  authorise  a  sale  at 
all,  and  it  does  not  appear  to  be  followed  in  the  later  cases.  If  th^re 
was  power  to  sell,  the  length  of  the  notice  was  immaterial.  Six 
months'  notice  is  the  rule  in  England,  but  one  month  here  in  such 
matters  is  equal  to  six  in  England.  Under  sections  19  and  32  of  the 
"  Transfer  of  Land  Statute  **  the  Commissioner  has  no  power  to  reject 
the  title,  but  at  the  outside  can  only  demand  a  larger  indemnity  from 
the  insurance  fund. 


(0    4  Drew,  26.  (a?)    L.  R.,  8  Eq.,  669. 

(»)    24Beav.,  27.  (y)    6  W.  W.  &  A'B.,  Eq.,  60. 

(«)    2d/&.,123. 
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1871.  a'Seekett,  in  reply. — The  CommiaBioner  can  not  faring  land  under 

Inrn  tlifi  -Act  until  all  incumbrancee  are  released,  and  the  definition  of 
Saitib.  incuml) ranees  in  section  4  is  sufficiently  large  to  cover  this  case.  Hw 
Applicant's  argument  amounts  to  saying  that  the  Conunissioner  is  bomid 
to  register  the  title  of  any  person  who  has  the  legal  estate,  no  mHtter 
how  doubtful  it  may  be;  whereas  the  true  ailment  is  that  tbe  Com- 
missioner can  teke  the  same  objections  that  any  purchaser  can. 

Cfur.  adv.  nk. 


Stawell,  C.  J. — Summons  calling  upon  the  Begistrar  of  Titles  to 
substantiate  the  grounds  of  his  objection  to  the  registratioii  of  thii 
title.  The  objection  is  that  a  power  of  sale  upon  a  month's  notice 
is  contained  in  the  mortgage  deed,  the  mortgagors  being  trustees  oqIt, 
with  a  power  of  sale  or  mortgage.  The  "  Iteal  Propertg  Act,"  sectioi 
159 — which  is  a  transcript  of  the  English  Act  28  &  21  Vie.,  cap.  dxr^ 
sec.  11 — provides  for  the  sale  hy  any  mortgt^ee  after  intered 
is  in  arrear  for  six  months,  hut  it  does  not  prescribe  the  notice  to 
be  given  of  the  mortgagee's  intention  to  sell.  In  England  the  notia 
usually  is  six  months ;  in  this  country,  it  was  stated  during  the  ail- 
ment, that  the  notice  is  usually  one  month.  The  land  was  sold  after 
notice  of  one  month  only,  and  the  present  application  is  by  the 
purchaser  under  that  sale  to  have  himself  roistered  as  proprietor  of 
tbe  land.  The  Begistrar  refused  to  register,  for  tbe  reason  that  "  io 
the  present  state  of  the  reported  cases  it  is  not  expedient  that  the 
Colony  should  become  the  guarantor  of  a  titie  circumBtaoced  as  tlie 
applicant's  is."  We  are  disposed  in  one  sense  to  concur  in  the  objec- 
tion, for  we  think  this  is  a  case  in  which  the  Begistrar  might  exercise 
the  powers  conferred  upon  him  by  section  32  of  the  "  Trm^fer  tfLn^ 
Statute."  That  section  provides  that  the  Commissioner  may  require  an 
additional  indemnity,  if  he  thinks  proper,  ^^ainst  any  uDcerlani  m 
doubtful  claim  or  demand  arising  on  the  title.  Apart  from  t^ 
exercise  of  this  discretion,  we  think  the  objection  has  not  been  sub- 
stantiated. It  is  not  an  objection  that  can  be  maintained  in  law,  and 
the  probability  of  its  being  sustained  in  equity  depends  on  whether  the 
land  was  sold  at  an  undervalue,  or  whether  there  was  any  irregularity 
that  has  not  been  disclosed.  'We  think,  however,  that  it  comes  within 
the  words  "  uncertain  claim  or  demand,"  and  that  it  is  just  a  case 
in  which  the  Legislature  has  empowered  the  Begistrar  to  prevent  the 
guarantee  fiiud  being  saddled  with  the  risk  of  an  uncertain  tilde  being 


CASES  AT  LAW.  117 

regiBtered.    It  may  be  registered,  and  tlie  CommisBioner  may  exercise        ^^'^l* 
the  discretion  vested  in  him  by  section  32.     We  think  the  Begistrar        jnre 

had  grounds  for  his   objection,  and  therefore  refuse  the  certificate  Saxtbb. 
prerenting  his  getting  costs. 

Certificate  to  issue  on   applicant  giving  such   indemnity  as  may 
be  required  by  the  Commissioner  of  Titles. 

Attorneys  for  Applicant :  Sohnes  Sf  Salter.  * 

Attorney  for  the  Commissioner :  Gumsr,  Crown  Solicitor. 


EEGINA   «.    DAVIES.  June  90. 


^Cfriminal  Law  and  Practice  Statute"  (No,  283),  sec.  107 — SteaUng gold — Claim — 

Lease. 

A  person  was  convicted  under  No.  283,  sec.  107,  of  keeping  back  and  concealing 
from  his  co-partners,  or  co-adventurers,  g^ld  taken  from  a  *'  claim."  The  evidence 
shewed  that  the  ground  from  which  the  gold  was  taken  was  held*  by  the  oo- 
adventurers  imder  lease  from  the  Crown. 

Seld,  that  the  word  "  claim  "  in  section  107  did  not  include  leased  ground,  and 
conviction  quashed. 

FECIAL  case  stated  by  Williams,  J. 


s 


Joseph  Henry  Davies  was  tried  and  convicted  at  the  Criminal  Sessions, 
Melbourne,  on  22nd  April,  1871,  of  taking  and  concealing  gold  from 
his  co-adventurers. 

The  special  case  set  out  the  evidence  at  length,  and  concluded  thus: — 
"  The  opinion  of  their  Honours  the  Judges  is,  therefore,  requested  as 
to  whether  the  foregoing  evidence  is  sufficient  to  sustain  the  informa- 
tion against  the  prisoner." 

The  Court  allowed  the  prisoner's  counsel  to  take  any  objection  that 
might  [appear  on  the  case. 

The  fiicts  as  proved  by  the  evidence  were,  that  the  land  from  which 
the  gold  was  taken  was  held  under  lease  from  the  Crown  for  gold- 
mining  by  George  JSa^hom.    On  drd  October,  1870,  Hayihom  entered 


July  10. 
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18^»       into  an  agreement  with  the  prisoner,  by  which  the  latter  was  to  fortt 
with  commence  mining  operations,  employ  not  less  than  10  men  till 
after  the  first  crushing ;  was  to  put  in  a  drive  at  175ft.  level,  and  if  tk 
gold  was  payable  keep  the  battery  working  day  and  night.     Dooiet  wm 
to  be  entitled  to  the  use  of  the  plant,  <&c.,  then  on  the  ground,  but  wbs 
to  keep  it  in  repair,  and  maintain  the  quantity  of  quicksilver ;  all  gold 
and  other  minerals  were  each  fortnight  to  be  delivered  over  to  Qeoip 
Hayihom,  or  his  agent  authorised  by  him,  and  were  by  him  to  tol 
deposited  in  the  Bank  of  Australasia,  Blackwood.     Haythom  was  eaeki 
fortnight  to  pay  a  per  centage  on  the  yield  to  Davies,  varying  according; 
to  the  amount  of  gold  obtained.    Evidence  was  given  that  the  wasbing* 
up  was  to  take  place  every  fortnight;   but  on  the  24th  February, tj 
week  before  the  time,  prisoner  washed  up.     On  that  night  he  was  seeti 
in  the  forge  attached  to  the  mine,  retorting  gold.    On  the  27th  Febraaif  ] 
prisoner  took  48oz.  of  gold  to  Daylesford,  and  sold  it  to  the  Bank 
Victoria,  stating  that  it  was  the  result  of  a  private  venture  in  a 
of  four,  and  he  accounted  for  the  peculiar  appearance  of  the 
(which  was  evidently  retorted  in  the  open  air  and  the  mercury  lost)  W 
stating  that  the  party  was  only  commencing  to  retort.     The  gold  wu 
produced  in  Court,  and  was  said  to  bear  marks  corresponding  wiAl 
marks  on  a  piece  of  flat  iron  found  in  the  prisoner's  office,  and  on  whick] 
gold,  it  was  sworn,  had  evidently  been  retorted. 

Ireland,  Q.  C,  (with  him  Trench  and  Quinlan)  for  the  prifloncr.— | 
There  is  no  case  against  the  prisoner.  The  information  is  under  section  i 
107  of  the  "  Orimvnal  Law  and  Practice  Statute,''  No.  233,  which  pro- 
vides that  "  Whosoever  with  intent  to  defraud  his  co-partner  or  co- 
adventurer,  joint  tenant,  or  tenant  in  common  in  any  claim,  or  in  any 
share  or  interest  in  any  claim,  shall  secretly  keep  back  or  conceal  anj 
gold  found  in  or  upon  or  taken  from  such  claim  shall  be  deemed  to  bare 
been  guilty  of  felony. ' '  This  land  was  not  a  "  claim.  *  *  A  "  claim  "  means 
land  held  under  miners'  rights,  not  land  leased  firom  the  Crown.  Ti^ 
Legislature  has,  without  doubt,  drawn  a  distinction  between  a  claim, 
leased  land,  and  a  mine.  The  first  is  held  under  a  miner's  right,  the 
second  under  lease,  and  the  third  is  on  private  land.  Eor  section  105 
enacts  that  "  whosoever  being  employed  in  or  about  any  mine  or  daiflii 
or  any  land  comprised  in  any  such  lease  as  aforesaid,  shall  take,  &&, 
shall  be  guilty  of  felony."  If  the  Legislature  meant  in  section  107  to 
refer  to  leased  land,  why  did  they  not  use  the  language  employed  in 
section  105  P  Then  again  the  prisoner  does  not  come  under  tlte 
designation  of  *'  co-partner  or  co-adventurer  "  with  Haythom.     He  waa 
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a  tributer  merely,  and  MayiJiorrCs  remedy  was  by  a  civil  proceeding.  1871. 

Tbe  gold  here  was  not  identified ;  at  the  outside  there  was  merely  a  case  Keqika 
of  suspicion,  and  suspicion  is  not  sufficient :  Beginn  v.  Wilson  (z). 


Bwnne  for  the  Crown — There  is  no  interpretation  of  the  word 

I  "claim  "  in  the  "  Criminal  Law  and  Practice  Statute^'*  No.  233,  as  there 

I  IB  in  the  "  Gold-fields  Act;'  No.  32,  and  in  the  "  Mning  Statute;'  No. 

!  291.    In  these  Statutes,  and  for  the  purposes  of  these  Statutes,  the 

Legislature  has  thought  fit  to  provide  an  interpretation,  and  there  it 

means  land  held  under  miner's  right,  and  not  under  lease.    The  absence 

of  such  interpretation  in  the  Act  No.  233  leaves  it  to  be  inferred  that 

the  Legislature  meant  "  claim  "  to  be  used  in  its  proper  signification. 

;  [Barry,  J. — I  believe  that  it  is  only  in  Australia  and  California  that 

£'  '  dm  means  land  held  for  mining  purposes.]  None  of  the  dictionaries 
Qtain  a  meaning  that  would  suit  this  case.  Leaving  out  the  "  Gold- 
Ids  Act"  and  the  "Mining  Statute;'  claim,  in  popular  language, 
I  means  a  piece  of  ground  on  which  a  man  has  the  right  to  search  for 
gold.  Of  course,  if  the  interpretation  clause  of  the  "  Mining  Statute  " 
were  in  the  "  Oriminal  Statute "  it  would  not  be  contended  for  one 
moment  that  the  indictment  would  lie.  It  is  said  the  prisoner  was  a 
tributer,  and  not  a  co-partner  or  co -adventurer.  What  is  a  tributer  P 
Tribute  is  where  the  miners  take  gold  out  of  a  claim,  convert  it  into 
money,  and  pay  the  proprietor  his  proportion.  The  evidence  here 
thews  distinctly  that  Davies  was  not  a  tributer  in  the  ordinary  sense, 
but  that  it  was  his  duty  to  pay  all  the  gold  into  the  bank.  On  the 
evidence  there  is  ample  proof  of  the  identity  of  the  gold — sufficient  to 
call  on  the  prisoner  to  shew  where  he  had  got  the  gold. 

Ireland,  in  reply,  on  the  question  of  identity  cited  Regina  v.  Bond  (a), 
where,  on  a  charge  of  stealing  tobacco,  it  was  held  that  on  evidence  of 
identity  of  quality,  and  of  the  fact  that  a  piece  found  with  the  prisoner 
fitted  into  a  tierce  of  the  prosecutor's,  from  which  the  tobacco  was 
stolen,  there  ought  not  to  be  a  conviction. 

Our,  adv.  vult 


V. 
D.iVIE8. 


SrAWELii,  C.  J. — This  is  an  information  under  the  "  Oriminal  Law      July  10. 
and  Fractiee  Statute,  section  107.     Section  104  relates  to  stealing  gold 
**  from  any  claim  or  from  any  land  comprised  in  any  lease  for  mining 
purposes."     Section  106  also  relates  to  stealing  gold  or  other  mineral 

(»)    2  W.  W.  &  A'B.,  L.,  22.  (a)    Sup.  a.  Vic,  Hilary  Tenn,  1867. 
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1871.        "  from  any  mine  or  claim  or  land  comprised  in  any  such  lease  '*  by  any 
person  employed  in  such  mine,  claim  or  land.     Section  106  proTidei 
a  penalty  for  concealing  any  royalty  from  Her  Majesty  as  to  leaaed 
land,  and  section  107,  under  which  the  present  information  is  laid, 
relates  to  secreting,  keeping  back,  or  stealing  from  any  claim  witii 
intent  to  defraud  a  co-partner  or  co-adventurer.     There  are  varioin 
counts  in  the  information,  but  this  one  is  that  which  most  closdy 
fits  the  facts,  and  on  which  the  verdict  has  been  returned.     It  charged 
the  Defendant,  in  the  words  of  section  107,  with  removing  or  secreting 
gold   from   a   claim   with  intent    to    defraud    a  co-partner  or  co> 
adventurer.    There  is  evidence  that  this  land  was  not  a  claim,  bat 
held  under  lease.     This,  in  fact,  was  proved  in  the  case  for  th 
prosecution,  and  there  is  a  variance  between  the  evidence  and  tlie 
information  which  is  not  capable  of  amendment.     The  informatiot 
charges  an  offence  under  section  107,  and  the  evidence  discloses  no 
ofience  under  any  section.     We  were  invited  to  read  "claim"  at 
"lease,"  the  word  lease  having  been  inadvertently   omitted,  or  toi 
construe  the  word  "  claim  "  as  including  lease ;  but  we  cannot  adopt 
either  suggestion.     As  to  the  error  we  have  already  expressed  an 
opinion  in  more  than  one  case,  that  we  are  not  to  suppose  there  bas 
been  an  error  by  the  Legislature.     It  is  possible  and  indeed  probable, 
that,  notwithstanding  the  utmost  care  and  attention,   an  error  will 
occur  in  an  Act  of  Parliament.     But  if  so,   Parliament    has  tbe 
remedy  in  its  own  hands,  and  can  rectify  the  error.     If  they  do  not, 
how  can  we  say  they  have  committed  an  error  ?     And  in  this  case  all 
the  inferences  are  that  there  has  been  no  error.     The  three  sections 
previous  to  107  make  use  of  the  words  "  any  claim,  or  land  held  under 
lease,"  showing  that  a  distinction  is  drawn  between  claim  and  leased 
land,  and  that  distinction  ought   to  be  followed  in  construing  8e^ 
tion  107. 

If  we  are  to  consider  the  policy,  it  has  been  suggested  that  tbere 
may  have  been  wise  reasons  for  limiting  this  class  of  offences ;  and 
applying  the  section  to  the  state  of  things  when  there  were  only 
claims  on  the  goldfields,  when  no  land  was  held  xmder  lease ;  and  it 
may  have  been  specially  intended  not  to  apply  such  a  stringent 
clause  to  a  more  advanced  state  when  claims  were  worked  out  and 
leases  were  granted.  A  license  may  be  withflra^vn  at  any  time ;  a 
lease  may  be  granted  for  several  years.  And  it  may  be  readily  sup- 
posed that  where  a  person  is  working  under  a  lease  he  has  not  tbe 
same  opportunity  to  defraud  his  co-adventurer  or  co-partner  as  be 
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would  when  he  was  working  with  him  on  a  claim.  We  cannot  tell 
what  may  have  been  in  the  mind  of  the  Legislature ;  it  may  have  been, 
88  we  have  said,  that  the  section  was  cautiously  worded,  and  that  the 
Legislature  meant  to  apply  it  to  claims,  and  not  to  leased  land.  Li 
oar  decision  we  are  guided  by  the  ordinary  rule  of  construction,  that 
it  is  our  duty  to  give  force  to  every  word  in  the  Act,  and  not  to 
sappose  that  any  word  was  unnecessarily  inserted.  In  this  section  the 
words  "  land  held  under  lease,'^  which  were  inserted  in  previous  clauses 
have  been  omitted,  and  if  we  were  to  hold  that  both  classes  of  words 
meant  the  same  thing,  we  should  be  deciding  that  the  words  ^'  land  held 
vnder  lease  "  were  unnecessarily  inserted  in  the  preceding  clauses. 


1871. 


We  have  considered  whether  the  case  may  come  under  section  105, 
providing  for  the  punishment  of  a  person  employed  on  land  held  under 
please.  But  the  evidence  is,  that  he  was  not  employed,  that  he  was 
8  co-adventurer  and  co-partner,  and  if  so  there  has  been  no  offence 
'  eommitted  under  the  provisions  of  any  statute.  It  would  be  useless, 
fterefore,  to  grant  a  new  trial. 

Attorney  for  the  Prisoner :  Sieadman. 

Attorney  for  the  Crown :  Oumer,  Crown  Solicitor. 


SCHBMMBL,  Appellant,  v.   CALL  AND   BE0NCKH0R8T,      July ^lo. 

Eespondents. 

«  Trade  Marks  Statute  1864"  (No.  221),  sees.  8  and  5—"  Usin^  "  forced  Mark-- 

SeUing. 

The  Defendant  was  informed  against  for  forging  a  trade  mark,  with  intent  to 
defraud ;  there  was  no  count  for  uttering.  The  evidence  shewed  a  selling  by  the 
Defendant  as  agent  for  another.    On  appeal  from  conviction, 

JSeld,  that  there  was  no  evidence  of  the  forging  by  the  Defendant;  that  selling 
was  not  "  using  "  within  section  6;  and  that  as  there  was  no  count  for  uttering, 
^the  conviction  must  be  quashed. 


s 


FECIAL  case  from  Oeneral  Sessions,  Melbourne. 


EmU  Schemmel,  the  Appellant,  was  convicted  by  Mr.  Call,  P.M.,  of 
haringy  with  intent  to  defraud,  forged  and  counterfeited  a  certain  trade 
mark,  to  wit  the  trade  mark  of  certain  persons  trading  as  Hennessy  ^  Co, 
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1871.  He  was  jQned  £100,  or  three  months'  imprisonment.  He  appealed  to 
ScHEMicBL    t^o  General  Sessions,  Melbourne,  when  evidence  was  given  to  the  fol- 

p®-  lowing  effect : — On  30th  November,  1870,  Sohemmel  called  at  the  office 

of  John  Webster,  and  inquired  whether  he  wanted  any  of  Henneuift 
brandy.  Webster  offered  a  price  less  than  that  asked,  and  Sehemmd 
left,  saying  he  would  consult  the  person  for  whom  he  was  selling.  On 
the  1st  December  Schemmel  returned,  and  said  he  would  take  the  offer, 
and  that  he  was  instructed  not  to  disclose  his  principal.  The  sale  of  59 
cases  was  then  closed.  On  the  2nd  December  the  brandy  was  deliyered 
by  a  carter  at  Webster* s  store,  the  Appellant  not  being  present ;  but 
about  an  hour  or  two  afterwards  Schemmel  called,  and  presented  n 
account  made  out  in  his  (SchemmeVs)  name,  and  asked  for  payment 
Webster  postponed  payment  till  the  following  day,  and  asked  Sehemmd 
the  name  of  bis  principal,  when  he  said  he  was  not  at  liberty  to  mention 
the  name.  On  the  3rd  December,  Webster  again  asked  Schemmel  tbe 
name  of  the  principal  in  the  transaction,  when  he  (Schemmel)  said  that 
be  was  the  principal.  On  the  following  Monday  a  person  named 
Sommel  called  and  said  he  had  been  sent  by  one  SaUn  to  say  that 
Halm  was  the  owner  of  the  brandy,  and  to  endeavour  to  settle  the 
matter.  It  was  admitted  that  the  bottles  in  the  59  cases  did  not  con- 
tain Hennessy^s  brandy,  and  that  the  labels  on  the  bottl€«  were  not 
Hennessrfs  labels.  Evidence  was  given  for  Schemmel,  to  prove  that  he 
acted  as  broker  only  in  the  transaction.  The  chairman  of  the  General 
Sessions  was  of  opinion  that  Schemmel  had  acted  as  a  principal  in  the 
sale  and  not  as  agent,  and  confirmed  the  conviction. 

Dunne  for  the  Crown. — The  conviction  is  good.  The  Act  No.  221, 
sec.  3,  provides  a  penalty  for  forging  or  counterfeiting  a  trade  mark ; 
and  section  6  provides  that  any  person  "  making,  applying,  or  otherwise 
using  *'  any  imitation  of  a  trade  mark  fraudulently  shall  be  deemed 
guilty  of  forging  and  counterfeiting  within  the  Act.  Section  6  should 
be  called  in  aid  of  section  3.  **  Selling  "  is  using.  What  is  the  advan- 
tage of  putting  a  label  on  a  bottle  unless  for  purposes  of  selling  ? 

Ireland,  Q.  C,  for  the  Appellant. — ^There  is  no  evidence  against  the 
Appellant.  He  merely  acted  as  an  agent  for  another.  Mere  selling 
does  not  amount  to  forgery.  The  offence  of  selling  is  provided  for  bv 
section  5,  which  inflicts  a  penalty  not  exceeding  £5. 

Our,  adv.  tmlL 
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Stawell,  C,  J. — The  defendant  was  informed  against  for  forging  a  1871. 
trade  mark  ;  there  was  no  count  for  uttering.  At  the  close  of  the  case 
for  the  prosecution  it  was  objected  that  there  was  no  evidence  to  go  to 
the  jury.  The  learned  chairman  sets  out  in  the  case  that,  being  of 
opinion  "  that  the  Appellant  had  acted  as  principal  in  the  sale  and  not  "^^^^  ^^• 
as  an  agent,  he  confirmed  tlie  conviction  with  costs,  subject  to  the 
opinion  of  the  Court  whether  under  the  *  Trades  Mark  Statute ' 
the  Appellant  was  properly  convicted  of  the  above  offence."  He  thus 
leaves  the  whole  question  open  as  to  whether  there  was  evidence  to  go 
to  a  jury. 

Section  3  of  the  Statute,  provides  that  any  person  who  shall  forge 
a  trade  mark,  or  falsely  apply  any  trade  mark  with  intent  to  defraud, 
Bhall  be  guilty  of  an  offence  punishable  with  a  tine  of  £100,  or  12 
months'  imprisonment.  Section  4  makes  the  applying  a  forged  trade 
mark  to  any  vessel  or  case,  &c.,  in  which  any  article  is  sold,  similarly 
punishable.  Section  5  enacts  that  any  person  selling,  uttering,  or 
exposing  for  sale  any  articles  with  a  false  or  forged  label,  shall  be  liable 
to  a  fine  of  not  more  than  £5,  nor  less  than  10s.,  or  one  month's 
impnaonment.  He  is  also  to  pay  a  sum  of  money  equal  to  the  value 
of  the  goods  offered  for  sale.  Section  6  provides  that  any  additions  to 
or  alteration  of  trade  marks  with  intent  to  defraud  shall  be  deemed  to 
be  a  forged  trade  mark  within  the  meaning  of  the  Act ;  and  it  further 
enacts  that  every  act  of  "  making,  applying,  or  otherwise  using  any 
such  addition  to  or  alteration  of  a  trade  mark,  or  any  such  imitation  of 
a  trade  mark  made  with  intent  to  defraud,"  shall  be  deemed  to  be  a 
forgery  imder  the  Act. 

In  the  present  case  the  whole  of  the  evidence  points  to  uttering,  and 
not  to  forgery ;  there  is  no  evidence  whatever  of  the  forgery  except  the 
sale  of  tlie  spirit.  It  was  urged  that  selling  was  "  using  "  within  that 
section.  If  so  it  was  wholly  unnecessary  to  insert  section  5,  and  make 
the  selling  an  offence  punishable  of  itself,  when  it  was  punishable  under 
section  3,  which  provided  for  the  more  serious  offence  and  punishment  of 
forgery.  Besides,  on  the  doctrine  of  ejusdem  generis^  the  words, 
"making,  applying  or  otherwise  using,"  will  not  allow  us  to  hold  that 
Belling  can  be  "  using."  "  Apply  "  may  refer  to  the  cases  or  bottles 
in  which  the  articles  are  contained ;  ''  using  "  may  mean  the  transfer 
from  one  box  to  another,,  or  altering  the  mark  in  any  way  with  the 
view  of  applying  it  afterwards.  We  cannot  hold  that  "  using  "  means 
**  selling,"  whatever  other  meaning  it  may  have.     As  already  observed 
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1871.        we  are  not  at  liberty  to  hold  that  section  5,  was  unnecessarily  insertedL 
ScHEMMEL    It  is  to  bc  regretted  that  there  was  not  a  second  count  for  uttering; 
but  we  cannot  decide  that  the  offence  charged  has  been  sustained  by  the 
evidence. 

Convictiim  quashed. 
Attorney  for  Appellant :   Grave.  • 

Attorneys  for  Respondent :   Vaughan,  Moule  Sf  Seddon. 


V. 

Call. 


REaiNA  V.   CALL  Ex  parte  SEAMARK. 

"^      *  *'  Melbourne  Building  Act  *' — Bye-law — House  fronting  street. 

A  l)ye-law  of  the  City  of  Melbourne,  made  under  the  authority  of  13  Fif.,  Xo. 
39,  enacted  that  "  every  dwellinghouse  shall  be  built  with  a  clear  frontage  to  a 
street,  and  no  such  dwellinghouse  shall  be  so  built  as  to  intercept  the  dear  street 
frontage  of  any  dwellinghouse  previously  built." 

Held,  that  if  the  proper  construction  of  the  bye-law  was  that  under  no  dreum- 
stances  could  a  house  be  built  unless  it  fronted  a  street,  the  bye-law  was  uUr* 
mres ;  but  Semble,  that  the  proper  construction  was  that  every  bouse  within  a 
reasonable  distance  from  a  street  should  front  that  street. 

Held,  also,  that  the  bye-law  only  applied  where  there  was  a  street^  and  did  noi 
apply  to  a  house  ftx}nting  a  park. 


Pi 


EOHIBITION. — Eule  m«  to  prohibit  the  justices  at  Melbourne 
from  enforcing  an  order  under  the  "  Building  Act  of  the  Cit^  (f 
Melbourne, ^^ 

The  affidavits  on  which  the  rule  was  obtained  stated  that  some  yean 
ago  the  Crown  sold  land  at  South  Tarra  to  Mr.  T,  J.  Sumner,  Tha 
plan  exhibited  at  the  sale  and  the  Crown  grant  both  shewed  that  tiie 
land  fronted  a  street  to  be  called  Pasley- street.  Mr.  Sumner  lately 
sold  part  of  the  land  to  Messrs.  Qrouch  Sf  Wihon,  and  another  portion 
to  another  person.  Contracts  were  made  by  these  parties  with  Mr. 
Seamark  for  the  erection  of  two  semi-detached  private  houses  of  the 
first-class,  facing  Fawkner-park.  Whilst  the  houses  were  in  process  of 
construction,  Mr.  Seamark,  the  builder,  was  summoned  by  the  City 
Building  Surveyor  before  the  official  referees,  under  the  ** Building  Ad^^ 
and  the  bye-laws  thereunder,  for  building  a  house  not  fronting  a  street 
more  than  20  feet  wide.  The  referees  decided  against  Mr.  Seamark,  who 
was  then  summoned  before  the  District  Court  under  the  same  Ad 
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The  justices  there  made  an  order  requirijag  him  to  give  recognisance  of  1871. 
£400  to  abate  the  nuisance  within  two  months.  On  obtaining  the  rule 
fim  it  was  contended  that  there  was  no  jurisdiction  to  issue  this  order, 
inasmuch  as  the  Corporation  bye-laws  were  ultra  vires  in  requiring  the 
house  to  front  a  street.  It  was  also  submitted  that  the  house  did  front 
Pasley-street,  though  that  street  was  not  paved,  formed,  and  macadam- 
ised. It  was  also  stated  in  the  affidavits  that  the  original  purchasers 
had  laid  out  a  private  street  30  feet  wide  for  their  land  fronting  the 
park,  and  called  Park-street. 

MicMe,  Q.  C,  and  Higinbotham  shewed  cause. — The  "  Building  Acf^ 
of  the  City  of  Melbourne,  13  Vic.,  No  39,  enacted  certain  rules  relative 
to  buildings,  and  gave  power  to  the  City  Council  by  bye-law  to  make 
such  modifications  in  the  rules  as  would,  in  the'  opinion  of  the  Council, 
give  effect  to  the  purposes  of  the  Act.  Under  this,  bye-law  No.  47 
was  passed  in  April,  1862,  repealing  bye-law  29,  previously  made  under 
the  Act,  and  making  further  modifications  in  certain  particulars  in  the 
rules  contained  in  the  Act.  This  bye-law  in  schedule  H,  provided  that 
"  every  dwellinghouse  shall  be  built  with  a  clear  frontage  to  a  street, 
and  no  such  dwellinghouse  shall  be  so  built  as  to  intercept  the  clear 
street  frontage  of  any  dwellinghouse  previously  built."  One  of  the 
points  contended  for,  on  the  other  side,  will  be  that  bye-law  47  was 
illegal,  for  that  the  Council,  having  once  previously  modified  the  rules, 
could  not  modify  them  again.  [Dr.  Mackay. — We  do  not  urge  that 
view.]  Bye-law  47  provides  for  the  width  of  the  streets  as  20  feet, 
and  requires  them  to  have  tw  o  entrances  from  other  public  streets. 
The  Act  was  meant  to  provide  for  sanitary  improvements,  and  it  was 
one  of  such  improvements  to  require  a  house  to  front  a  street.  [^Stawell, 
C.  J. — Supposing  there  is  no  street,  then  a  man  must  not  build?]  A 
man  might  cut  out  of  his  property — tis  was  done,  indeed,  in  this  case — 
sufficient  land  to  form  a  street.  [Stawell,  C.  J. — But  suppose  he  has  a 
neighbour,  and  his  neghbour  won't  let  the  street  go  past  his  door,  it 
will  terminate  in  a  cul  de  sac.']  If  there  is  no  street  no  house  can  be 
built.  The  object  of  the  bye-law,  and  a  very  good  one  it  was,  was  to 
prevent  a  house  being  built  within  a  collection  of  other  houses.  If  one 
house  fronts  the  street,  another  house  cannot  be  built  behind  it,  unless 
it  fronts  another  street.  [Stawell,  C.  J. — If  that  is  so,  the  bye-law  is 
ultra  vires ;  nothing  short  of  an  Act  of  Parliament  could  enact  that. 
If  a  man  bought  land  sufficient  for  two  houses,  and  if  he  built  one 
house  fronting  the  street,  could  he  not  build  another  behind  it?] 
Attached  houses  do  not  come  within  the  bye-law. 
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1871.  Dr.  MacJcay^  J,  W,  Stephen  and  Cock,  for  the  rule,  were  not  ualled  on. 

Stawell,  C.  J. — If  this  bye-law  bears  the  interpretation  contended 
for  by  the  counsel  for  the  Corporation,  it  is  ultra  vires,  as  going  further 
than  is  necessary  for  sanitary  purposes.  If,  however,  it  bear  the  con- 
struction which  I  think  it  may  bear,  that  every  house  within  a  reason- 
able distance  from  any  street,  shall  front  that  street  instead  of  being 
built  with  its  back  to  it,  then  it  is  not  ultra  vires;  for  it  may  be 
necessary  for  sanitary  purposes  to  insist  that  every  such  house  shall 
front  the  street.  It  is  unnecessary,  however,  to  decide  that,  for  we 
think  if  there  is  no  street  the  rule  does  not  apply ;  if  there  is  a  streei, 
as  there  is  said  to  be,  this  house  fronts  it ;  so  that  quacunque  via  the 
Applicant  is  entitled  to  succeed.  If  the  house  does  not  front  » 
street,  it  fronts  a  park,  and  it  can  hardly  be  said  that  for  sanitaij 
purposes  a  house  fronting  a  street  is  better  than  one  fronting  a  park. 
We  do  not  think  that  this  is  a  case  for  costs. 

JRule  absolute  Jbr  prohibition  without  eosU. 

Attorney  for  Applicant :  Allport. 

Attorneys  for  Eespondents :  Stephen  Sf  Cameron. 


END  OP  TRINITY  TERM. 


CASES  AT  LAW.  127 

[THie  fellowing  case  wm  argued  in  Easter  Term,  and  judgment  given  in 

the  vacation  after  Trinity  Term.] 

JONES  V.  THE  QUEEN  INSUBANCE  COMPANY.  1871. 

JV»  Ifuwrance-'Proposal—OmisHon  of  material  fact^Ageni.  ^^Ji^t<k^^ 


Juljf  22, 


J*,  denring  to  effect  an  inflaranoe  against  fire  employed  as  his  agent  for  that 
poipose  D,,  who  was  also  the  agent  of  the  insurers.  The  proposal  was  filled  up 
by  2>.,  and  omitted  a  material  fact  as  to  the  premises  insured.  D.,  however,  was 
aware  of  this  fact,  and  as  agent  m  the  insurers  accepted  the  proposal,  receiyed 
the  premium  and  signed  and  gave  the  insured  an  interim  receipt,  upon  which 
a  policy  was  subsequentlj  issued.  In  an  action  on  the  policy  a  fire  having  occurred, 

Stld,  that  the  omission  was  made  by  D.  as  agent  of  J.,  and  the  effect  of  it  was  not 
removed  by  D.  being  also  the  agent  of  the  insured ;  but  that  as  J),  at  the  time  he, 
as  agent  of  the  insurers,  accepted  the  proposal  and  received  the  premium,  was 
aware  of  the  omitted  fiict,  the  insurers  were  liable  upon  the  policy  notwithstand- 
mg  the  omission  in  the  proposal. 


A, 


.CnON  on  a  policy  of  fire  insurance.    The  company  defended 

m 

on  the  ground  that  there  was  a  material  misdescription  of  the  building 
in  the  Plaintiff's  proposal  for  effecting  the  insurance.  The  Plaintiff's 
case  was  that  the  company's  agent,  Mr.  Daunt,  surveyed  the  premises, 
and  prepared  and  signed  the  proposal,  and  thereby  relieved  the 
Plaintiff  from  any  responsibility  for  any  error.  The  jury  gave  a 
verdict  for  the  Plaintiff.  In  Easter  term  last  a  rule  nisi  was  obtained 
and  argued,  to  set  aside  the  verdict  and  enter  a  nonsuit,  on  the  ground 
that  Mr.  Daunt  was  agent  for  the  Plaintiff  as  well  as  for  the  Defend- 
ants, and  that  in  that  capacity  he  had  filled  in  the  description  of  the 
pTemiaes. 

Xehiey  A.  Q-.,  and  Dr.  Doheon  shewed  cause. 

Ireland,  Q.  C,  Bjiginhotham,  and  Williams  for  the  rule. 

Owr,  adv.  vuU. 


Baeby,  J.,  now  read  the  judgment  of  the  Court,  as  follows : —     j^y  22. 

Bole  nisi  for  a  nonsuit,  on  the  ground  that  the  mis-description  in  the        

proposal  was  a  breach  of  an  implied  warranty  by  the  Plaintiff. 
Previously  to  effecting  the  policy  declared  on,  the  Plaintiff  had  insured 
iuthe  Defendant  company  certain  premises  he  then  occupied  Whilst 
this  insurance  was  current  he  removed  to  another  house.    During  the 
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1871.       f  ourse'  of  removal,  on  the  8tli  Septenfiber,  1899,  he  met  Mr.  DMif, 

JoKxs       Defendants*  agent  for  the  Defendants'  branch  ii;i  the  fire  department  at 

_      ^  Melbourne.      They  spoke  on   the   subject  of  the  removal,  and  the 

Insubajsob    Plaintiff  expressed  a  desire  to  insure  the  new  premises  in  the  same 

uoMPANT.     ^^y  g^  ^Yj,Q  old  hsid  been,  and  employed  Daunt  as  his  agent  to  effect  a 

transfer,  as  he  termed  it,  from  the  one  to  the  other.     Demnt  then 

accompanied  him  to  the  new  premises,  which  consisted  of  two  adjoining 

buildings  having  shop  fronts,  with  a  door  of  communication  at  the 

rear  of  the  one  leading  into   the  other.      Both  Plaintiff  and  DaiuU 

passed  through  this  door.     The  latter  was  shewn  the  passage,  and  be 

personally  inspected,  as  agent  or  surveyor  of  the  company,  the  whole 

of  the  premises  with  the  goods  thereon.     The  proposal  was  then  filled 

up,  and  also  signed  by  him,  as  agent  for  the  Plaintiff.     Amongst  otlw 

details  respecting  the  building  on  which  information  was  required  bj 

the  proposal,  there  was  the  following :  "  If  detached,  how  many  feet; 

or,  if  connected,  with  what  ?"     To  this  query  Daunt  wrote,  "  See  plan." 

A  form  was  endorsed  on  the  proposal  in  which  was  to  be  inserted 

a  minute  description  of  the  buildings  by  the  company's  surveyor.   It 

was  headed,  '^  Particulars  to  be  given  by  the  agent  or  surveyor  retative 

to  the  within  proposal."      At  the  end  of  this  form  the  blanks  in 

the  words,  "  I  recommend  the  acceptance  of  the  risk  for  ,  at 

per  cent.,'*   were  filled  in  by  Daunt,  who  also    stated  the 

result  of  inquiries  as  satisfactory,  and  wrote  his  initials  at  the  bottom 
as  "  agent."  Underneath  another  heading  ^^  Dimensions  of  buildings," 
there  was  a  note,  ^^  Be  particular  in  supplying  this  information  on  the 
ground  plan ;"  and  in  another  part  there  was  a  third  heading,  endorsed 
"  G-round  plan,  shewing  size  and  connexions."  Beneath  this  a  rough 
sketch  had  been  drawn  by  Dau/ntf  in  which  the  door  of  communication 
was  not  shewn.  On  the  same  day,  8th  September,  Daunt,  acting 
as  agent  on  behalf  of  the  company,  accepted  this  proposal,  received  the 
premium,  and  filled  up,  signed,  and  delivered  an  interim  note.  Some 
time  afterwards,  a  formal  policy  was  duly  executed.  After  the  fire  had 
occurred  and  an  investigation  taken  place.  Daunt,  in  answer  to  an 
observation  made  by  Roberts,  the  secretary  of  the  company,  of  "You 
do  not  shew  the  door-way  on  the  plan,"  replied,  "  It  was  my  mistake." 

For  the  Defendant,  it  was  objected  that  the  omission  to  refer  to  this 
door  of  communication — an  omission  conceded  to  be  material— had, 
under  the  circumstances,  vitiated  the  policy.  It  was  urged,  for  de 
Plaintiff,  that,  not  describing  the  door  in  the  plan  endorsed  on  the  pro- 
posal,  and  to  which  plan  the  proposal  referred,  as  an  answer  respecting 
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the  buflding  with  which  the  inmired  premines  w^re  coimectedy  was  an        1®^1* 
omission  of  Datmt  acting  as  agent  for  the  Defendant,  not  as  agent  for       Jones 
Plaintiff,  and  for  which  the  Plaintiff  was  not  therefore  answerable.  ^^^^    qubbn 
We  cannot  think  the  omission  is  susceptible  of  being  thus  explained    Insurance 
away.      The  insured  was  bound  to  commimicate  to  the  insurer  all 
material  facts  within  his  knowledge.     His  agent,  in  filling  in  the  pro- 
posal, although  at  the  time  an  agent  for  the  Company,  referred  to  a 
plan  to  be  endorsed  on  the  proposal  and  adopted  it,  as  conveying  a 
sufficient  description  of  the  premises,  and  the  Plaintiff,  through  his 
agent,  thereby  undertook,  in  our  opinion,  that  the  plan  should  be  both 
accurate  and  sufficient.     The  circumstance  that  the  same  person  was 
agent  for  both  parties,  or  that  the  Plaintiff  relied  on  the  accuracy  of  a 
plan  to  be  prepared  by  another  person,  or  by  his  own  agent  acting  in 
another  capacity,  cannot  as  regards  this  mode  of  meeting  the  objection, 
relieve  him  from  his  responsibility.     He  owed  a  duty  to  the  insurer 
which  he  was  bound  to  discharge  faithfully  himself,  or  see  that  some 
other  person  did  so  for  him. 

It  is  necessary  therefore  to  consider  whether  on  other  grounds  this 
omission  may  be  held  not  to  debar  the  Plaintiff  from  recovering.  The 
questions  of  whether  Daunt,  as  agent  for  the  Plaintiff,  was  aware  of 
this  passage,  as  well  as  whether  at  the  time  he  accepted  the  proposal 
on  behalf  of  the  Company  its  existence  was  present  to  his  mind,  are 
both  matters  of  fact  for  the  jury.  They  by  their  verdict  have  found 
these  and  the  other  facts  in  favour  of  the  Plaintiff,  and  we  think  there 
was  evidence  to  go  to  them  upon  which  they  might  have  properly  so 
found.  Both  Daunt  himself  and  the  Plaintiff  depose  to  his  having 
been  shown  the  passage  on  the  same  day  he  thus  inspected  the  pre- 
mises as  surveyor  or  agent  of  the  Company.  After  he  had  prepared 
the  proposal  for  the  Plaintiff  he  accepted  it  on  behalf  of  the  Company, 
received  the  premium,  and  issued  the  interim  note.  These,  and  his 
own  observation,  "  It  was  my  mistake,"  formed  evidence  from  which  a 
jury  might  legitimately  infer  that  the  fact  of  the  passage  was  in  his 
mind,  when  he  accepted  the  proposal  and  gave  a  receipt  for  the  premium. 

Although,  as  a  general  rule,  the  insurer  must  be  apprised  of  all 
material  facts,  yet  there  are  some  exceptions.  Ever  since  the  decision  in 
the  case  of  Carter  v.  Boehm,  (5)  it  has  not  been  questioned  that  "There 
are  many  matters  aa  to  which  the  insured  may  be  innocently  silent ; 
he  need  not  mention  what  the  underwriter  knows.    Scientia  ufrinque  par 

(h)     3  Burr.,  1,905. 
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^^^^    pare9  eon1rahmtie$  faoit*^    The  same  principle  hae  been  recogniBed  m 
JovBs       the  later  case  of  BafM  o.  HewiU  (c).    It  waa  thus  forcibly  put  bj  Ite 
_,      ••  Lord  Chief  Justice : — "  It  wUl  not  lie  in  the  mouth  of  the  nnderwrifc® 

Insusanos  to  say  that  a  material  fact  was  not  communicated  to  him  which  he  nad 
Company,  pj^g^^^  ^  ]^[^  mind  at  the  time  he  accepted  the  insurance.  The  lit 
will  not  lend  itself  to  a  defence  based  upon  fraud.  It  will  not  allow  tite 
underwriter  to  say,  *  I  have  taken  the  premium  with  the  knowledge  of  the 
particular  fact,  but  because  the  assured  has  not  communicated  it  to  me 
I  will  not  make  good  the  loss.' "  We  can  draw  no  sound  distinction 
between  the  misdescription  in  this  instance,  and  an  omission  to  infonn 
the  Company  of  the  fact  of  this  door.  As  Daunt,  had  he  been  the 
insurer,  would,  according  to  the  authorities  cited,  have  been  liable 
to  the  Plaintiff,  there  seems  no  just  ground  to  doubt  that  his  know- 
ledge as  agent  in  this  particular  matter  being  the  knowledge  of  his 
principal  in  the  same  matter,  that  principal  is  now  liable.  The  duty 
of  the  agent  employed  to  examine  the  premises  was  obriously  to  infora 
his  principal  accurately  of  their  condition.  His  neglect  of  duty  to  We 
principal  cannot  with  any  reason  prejudice  the  rights  of  third  persons. 
We  see  no  grounds,  therefore,  to  disturb  the  verdict  returned. 


Bule  nisi  ditchargei. 


Attorney  for  Plaintiff:  Wesiley, 


Attorneys  for  Defendants :  Vaugliany  Moule  i[  Seddon. 


(c)    L.  R..  2  Q.  B.,  695. 
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AEGUED  AND  DETERMINED 


Vf  TBB 

^u^reme  Court  ot  Vittoxia, 

Ajr     LAW, 

IK 

MICHAELMAS    TEBM,  35    VICTOBIJi:. 


The  Judges  who  gat  in  Banc  in  this  T^rm  were— 
Babbt,  A.C.J.  Williams,  J.  Pohlmaij,  J.* 


McPHEESON  V.  FREEMAN, 

UarkH$-'No.  202,  sec.  2S—Fuh. 


The  worcb  "other  proTiBioiui   usually  sold  in  marhets"  in  the  "Market 
SitOute  laeW  sec.  28,  include  fish. 


A 


PFEAL  from  Petty  Sessions,  Melbourne. 

The  information  was  bj  Thos.  McPherson,  Mayor  of  Melbourne,  as 
aominal  infonner,  on  behalf  of  the  Council  of  the  City,  and  allied  that 
John  ^eeman,  not  then  being  a  licensed  hawker,  unlawfully  sold 
in  Queensberry-street,  within  the  City,  but  not  within  the  market 
established  and  appointed  within  the  City  by  the  City  Council  and 
then  opened  for  public  use,  nor  within  his  dwelling  house  or  shop, 

*  During  the  ahsenoe  on  leave,  from  ill  health,  of  Sir  Wm.  F,  Stawell,  C.J., 
fir  Btim&nd  Barry  was  appointed  Acting  Chief  Justice,  jB.  W,  FtlhUmam,  Esq.,  heing 
at  Ihe  same  time  appointed  Acting  Puiane  Judge. 
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1871.        certain  provisions  usually  sold  in  markets,  namely  fish,  contrary  to 
MoPhbbsok  section  28  of  the  "  Markets  Statute  1864.**     It  was  proved  that  the 
p^  ^'  Defendant  was  not  a  licensed  hawker,  and  that  he  had  sold  fiah  in 

Queensherry-street,  not  in  his  own  house  nor  in  a  market.  It  was 
further  proved  that  markets  had  heen  duly  appointed  according  to  law, 
and  were  open  and  ready  for  public  use.  Evidence  was  also  given 
that  fish  were  usually  sold  in  markets.  The  Justices  considered  they 
were  bound  by  a  decision  of  the  General  Sessions  Court  in  its  appellate 
jurisdiction  in  Boardman  v,  Bowden,  where  the  Court  held  that  "  fish  " 
did  not  come  within  the  meaning  of  the  words,  "other  provisions 
usually  sold  in  markets,"  and  therefore  dismissed  the  information. 

Hi^lotham  for  the  Appellant. — Section  28  of  the  "MarkeU 
Statute  18Q4i"  enumerates  certain  articles  which  shall  only  be  sold  in 
markets.  It  omits  "  fish  "  by  name,  but  it  contains  this  proviso — "  And  if 
any  person  sell  or  expose  to  sale  any  of  the  said  articles  or  other pravisioni 
umalhf  sold  in  murkets,  in  any  of  the  streets,  &c.,  except  in  his  dwelling- 
house  or  shop,  &c.*'  It  was  proved  that  fish  is  usually  sold  in  markets. 
In  Llandaff  Marlcet  Gompany  v,  Lyndon  (d)  it  Mas  held  that  a  horse  was 
an  "  article  "  within  the  meaning  of  the  local  Act.  One  reason  for 
requiring  the  provisions,  &c.,  to  be  sold  in  the  market  was  to  give  the 
commissioners  funds  for  the  maintenance  of  the  market.  [Barry,  J.— 
Or,  more  probably,  that  provisions  should  be  properly  inspected  before 
being  sold.]  Section  6,  of  6  Tic,  No.  18,  gave  the  Council  power 
to  impose  tolls,  and  among  others  a  toll  has  been  levied  on  the  sale  of 
fish.  [Fohhiwny  J.— Why  is  "  fish"  left  out  of  the  "  Markets  StatuUV 
*  All  other  things  are  mentioned.]  Several  other  articles  are  omitted 
It  was  unnecessary  to  insert  any  particular  articles  ;  "provisions"  would 
have  been  sufficient.  The  question  is,  if  an  unlicensed  hawker  is  within 
the  provisions  of  the  "  Markets  Statute^ 

"So  appearance  for  the  Sespondent. 

Babbt,  a. C.J. — ^The  present  case  turns  on  the  construction  of  the 
"  Markets  Statute  1864,"  sec.  28.  It  has  been  observed,  and  I  think 
properly,  that  it  would  have  been  quite  sufficient  to  mention 
"  provisions  "  without  enumerating  the  different  classes  of  provisions. 
But  as  certain  articles  have  been  enumerated,  the  question  arises 
whether  "fish"  comes  within  the  denomination  "other  provisions." 
I  think  the  construction  contended  for  by  the  Appellant  ia  a  reasonable 

((0    80  L.  J.,  M.  0.,  105. 
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one.    Markets  are  establisbed  with  two  main  objects.     One  is  tbe        ^^l** 
conyenience  of  tbe  public,  and  of  persons  who  have  no  shops,  or  who  MoPiobsov 
cannot  secure  houBes  in  which  to  dispose  of  the  produce  of  their  •• 

labours,  or  of  their  purchases  from  those  who  till  the  soil,  or  who  pro- 
cure articles  of  food  from  other  sources.  The  other  object  is  the 
protection  of  the  public  health.  The  market  commissioners  are  em- 
powered to  appoint  inspectors  for  the  protection  of  the  public  health; 
and  the  duty  of  an  inspector  can  be  better  discharged  in  a  market,  than 
by  pursuing  the  itinerant  vendors  of  articles  of  food  to  different  parts 
of  the  town  and  suburbs,  where  they  are  likely  to  escape  observation. 
I  am  of  opinion  that  *'  provisions  *'  include  fish,  and  that  fish  should 
be  sold  in  the  market. 

WniLiAMS,  J.,  concurred. 

PoHLMAN,  J. — Although  I  concur  with  the  opinion  of  the  Bench  in 
ihe  construction  of  the  statute,  I  cannot  help  entertaining  some  doubt 
whether  fish  has  not  been  purposely  omitted  from  the  '^Markets 
Statute.^*  In  8  Ftc,  No.  12,  sec.  25,  by  which  the  Council  is  empowered 
to  authorise  hawking,  it  is  expressly  prohibited  from  imposing  any 
license  for  the  sale  of  fish.  It  is  true  that  section  has  been  repealed, 
bat  it  was  obviously  the  intention  at  that  time  to  except  fish. 

Appeal  allowed^  wUh    costs.      Case 
remitted  to  the  Justices, 

Attorneys  for  Appellant :  Stephen  Sf  Cameron. 
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BEGINA  V.  COGDON  Ex  pabtb  WILKINSON. 

Folic$  Court  Summons — Amendment — Mearing  and  deUrmimng^ChtU, 

Upon  a  case  at  Petty  Sessions  being  called  on,  a  preUminaiy  o1»)«ction  ms 
taken  to  the  smumons  upon  which  the  Complainant  asked  leave  to  amend,  lias 
was  refused  by  the  Magistrate  who,  without  hearing  the  case,  dismissed  it  wit^ 
costs. 

JSeld,  that  this  was  not  ''hearing  and  determining"  so  that  an  appsd 
'would  lie;  and  rule  calling  upon  the  Magistrate  to  hear  and  dflteiminc^  mail 
absohite. 

"  Hearing  and  determining  "  a  case  can  only  be  after  eyidence  is  takel^  vi 
allowing  an  objection  in  the  nature  of  a  special  demurrer. 

No  Court  in  allowing  a  preliminary  objection  ever  gives  costs. 


Ri 


/ULE  mn  caUing  upon  the  police  nuigiBtrate  at  SandhurBt  to 
shew  cause  why  he  should  not  hear  and  determine  a  complaint  of 
WUikinsan  9.  HtdUday. 

SaXUday  was  summoned  under  the  "  Waterwork$  Siaiuie  *'  for 
^'causing  and  permitting,"  injury  to  be  done  to  the  Spring  Ghilly 
Beservoir.  When  the  case  came  on  for  hearing,  it  was  objected  iliat 
the  summons  was  informal,  as  the  two  offences  were  inconsistent.  It 
was  then  proposed  by  the  Complainant  to  strike  out  the  worda  "  and 
permitting,"  but  the  Magistrate  refused  to  allow  this,  and  diBmiased 
the  case,  with  £1  la,  costs. 

Oasey  shewed  cause. — The  case  has  been  heard  and  determined.  It 
was  called  on,  partly  gone  into,  and  dismissed.  The  proper  remedy  is 
not  by  a  rule  of  this  kind,  but  by  an  appeal  to  the  Supreme  Court  on 
the  question  of  law :  Vaughton  v,  Bradahaw  {e), 

Adamion,  for  the  rule,  was  stopped  by  the  Court. 

Babbt,  A.G.J. — ^We  think  this  rule  ought  to  go.  The  objection 
taken  to  the  regularity  of  the  complaint  seems  to  have  been  one  of  the 
smallest  that  can  be  imagined.  The  Legislature  has  deliberately  set 
its  face  against  allowing  such  objections  to  be  entertained,  and  has 
distinctly  stated  they  ought  not  to  be  encouraged.  The  best  way  to 
encourage  them  is  to  allow  them,  and  giye  costs  thereupon.    As  to  tiie 

(e)    8  C.  B.,  K.  8.,  108. 
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KMfa,  no  Court,  in  aUowing  a  prdiminarj  objection,  ever  gives  <xiBt8.  ^  isn. 
We  think  the  course  taken  in  this  instance  was  erroneous.  The 
should  have  permitted  the  amendment ;  and,  if  the  Defendant 
in  any  way  deceived  or  misled  bj  it,  adjourned  the  case^  under 
section  69  of  the  ^*  Justices  Aet^  That  section  not  only  enables  them 
to  amend,  but  almost  directs  them  to  do  so.  We  do  not  think  there 
has  been  any  hearing  in  this  case  in  the  proper  acceptation  of  the  term. 
Hearing  and  determining  can  only  be  after  evidence  is  taken,  not 
by  allowing  an  objection  in  the  nature  of  a  special  demurrer. 

BuU  absolute^  uritk  ooiU.  Justie$t 
ordered  to  hear  the  ease;  with 
an  opitnon  that  the  amendmeni 
asked  fir  should  he  attawed,  4mi 
the  ease  heard  on  its  merits. 

Attorney  for  Applicant :  Owner, 

Attorney  for  Beq>ondent :  Motteram, 


Iir  THE  Matteb  or  J.  B.  SLACK  S9i.$,tL 

Ctrtiarari — Oouri  of  hmoUnmoy* 

The  Supreme  Court  haa  no  jvrudiction  by  CerHorari  oyer  the  Court  of 
lDK}br<aiicy. 

£  ISlUSB  moved  for  a  rule  nisi  for  a  Certiorari  directing  the 
Judge  of  the  Court  of  Insolvency^  Melbourne,  to  return  to  this  Court 
the  papers  connected  witb  an  order  made  against  Slack  for  imprison- 
iDfiat  for  contempt  of  Court. 

Babst,  A.C.J. — ^I  can  only  call  to  my  recollection  one  similar  case ; 
when  a  writ  of  Certiorari  came  from  the  Supreme  Court  of  New 
South  Wales,  addressed  to  the  Judge  of  the  Supreme  Court  of  New 
South  Wales  for  the  District  of  Port  Phillip,  before  this  Court  was 
established.  I  think  some  authorities  should  be  found,  such  as  the 
Qosen's  Bench  issuing  a  Certiorari  to  the  Court  of  Bankruptcy,  before 
we  grant  this  rule. 
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1671.  Williams,  J. — The  Insolvent  Court  is  not  of  that  class  of  Court  ts 

which  Certiorari  is  issued.  The  Supreme  Court  has  control  over  tiie 
inferior  Courts,  and  sees  that  their  proceedings  are  regular  ;  but  it  has 
no  jurisdiction  of  the  same  sort  over  the  Insolvent  Court.  These 
crude  motions,  if  granted,  will  only  cause  great  difficulties  afterwards. 


September  6.  Fisher  now  renewed  his  motion.  The  order  of  commitment  is  bid, 
inasmuch  as  the  Court  awarded  imprisonment  in  default  of  paymeali 
a  power  which  it  does  not  possess:  Watson  t?.  Bodell  if)-  13ifi 
warrant  by  which  Slack  is  held  in  custody  is  also  bad. 

Babby,  A.C.  J. — We  have  nothing  to  do  with  the  warrant ;  it  camol 
be  set  aside  by  Certiorari.  If  it  is  bad,  the  Defendant  may  be  disehargel 
on  habeas.  As  to  the  order,  this  Court  has  already  determined 
the  Insolvency  Court  may  commit  for  contempt  for  non-paymenij 
of  costs  (y). 

Rule  refimk 

(/)  14  L.  J.,  Ex.,  281.  (g)  -4«fe.,  p.  64. 


SepiefkberB.  COOPEE   v.    BATH. 

Milling  Company — Winding  up — No.  228,  sec.  87 — Cowtrilmtion — JBxeevtort. 

Executors  cannot  be  sued  at  Petty  Sessions  for  contribution  in  respect  or 
shares,  held  by  their  testator  at  the  time  of  his  death,  in  a  mining  oompaj 
registered  under  <*  The  JUimng  Compamee'  Limited  lAahility  Act  1864"  sod 
being  wound  up  under  that  Act. 


A 


PPEAL  from  Petty  Sessions,  Ballarat. 

The  Defendants  were  sued  by  the  official  liquidator  of  the  Baifold 
Estate  Gold-Mining  Company  as  executors  of  Walter  Orakg^  deceased, 
for  contribution  on  shares  in  that  company,  held  by  Oroig  in  his 
lifetime. 

The  case  stated  was  as  follows : — 

'*  On  behalf  of  the  Complainant  it  was  admitted  that  the  Defendants  were  the 
executors  of  Walter  Craig,  late  of  Ballarat,  deceased.  It  was  proved — ^Ttiat  Uie 
CompUdnant  was  the  official  agent  for  the  mining  district  of  Castiemaioe.    That  the 
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Barfold  Estate  Gold- Mining  Company  Registered  was  a  company  dnly  formed  and         1871. 

iDCorporated  under  the  provisions  of  the  "  Mining  Companies'  Limited  lAahility  Ad 

1861,"  and  reg-istered  in  the  Court  of  Mines  for  the  mining  district  of  Castlemaine. 

That  the  compiiny  had  ceased  all  mining  operations  for  several  years,  and  all  the 

machinery,  plant,  and  property  of  the  company  had  been  sold  off  prior  to  the  death 

of  Walter  Craig,     That  the  company  was  duly  ordered  to  be  wound  up  by  the 

Judge  of  the  Court  of  Mines  under  the  provisions  of  the  said  Act,  on  the  Ist  day  of 

December,  1870.     That  Walter  Craig  was  an  original  shareholder  in  the  company 

for  fifty  shares,  in  respect  of  which  he  had  signed  the  dfled  of  association  of  the 

company,  which  was  pat  in  evidejice,  and  that  his  name  was  still  on  the  register  of 

members  on  the  books  of  the  said  company  as  the  proprietor  of  the  said  shares. 

That  the  sum  of  £4  10^.  per  share  still  remained  to  be  called  and  paid  up  on  the 

Mid  shares.     That   Walter  Craig  died  on  the  16th  day  of  August,  1870.     That  the 

Defendants,  as  such  executors  as  aforesaid  liad  not  claimed  any  interest  in  the  shares, 

and  had  not  paid  any  calls  thereupon,  nor  had  in  any  way  interfered  with  or  dealt 

with  the  said  shares.     That  the  Defendants  had  not  applied  under  the  regulations  of 

the  company  to  be  registered  in  respect  of  said  shares. 

"On  behalf  of  the  Defendants  it  was  contended — (1)  That  Justices  had  no  juris- 
diction to  make  an  order  against  a  present  shareholder  for  contribution  under  the  Act, 
No.  228,  except  against  the  persons  whose  names  appeared  in  the  books  of  the 
company  as  the  registered  holders  of  the  shares.  (2)  That  Justices  had  no  jurisdiction 
to  hear  any  complaint  in  which  the  Defendants  were  sued  in  a  representative  capacity. 

(3)  That  the  company  could  not  sue  the  Defendants  for  any  calls  on  such  shares 
milesa  or  until  the  directors  had  caused  their  names  to  be  entered  in  the  register 
book  of  the  company,  and  the  complainant  was  in  the  same  position  as  the  company. 

(4)  That  inasmuch  as  it  appeared  from  the  evidence  that  the  Defendants  had  not 
claimed  any  interest  in  the  shares  since  the  death  of  the  testator,  and  had  not  applied 
to  be  registered  in  respect  of  such  shares,  and  the  directors  had  not  exercised  the 
discretion  vested  in  them  by  the  rules  of  admitting  or  refusing  to  admit  the  Defen- 
dants' names  being  entered  in  the  books  of  the  company,  they  could  not  be  held 
liable  as  contributories  under  the  Act  No.  228.  (5)  That  the  Defendants  could  only 
be  sued  in  their  representative  capacity ;  but,  as  the  present  complaint  was  framed, 
tbe  order  if  made  would  be  made  against  them  personally.  The  objections  were 
allowed,  and  the  case  dismissed." 

Eolroyd  for  the  Appellant  (the  ComplaiDant  below). — The  Defen- 
dants relied,  before  the  Justices  on  section  43  of  "  The  JusticeM  of  the 
^eace  Statute,''  No.  267,  which  declares  that  "  No  Justices  shall  have 
cognizance  of  any  complaint  under  this  Act,  in  any  case  in  which  the 
Complainant  proceeds  or  the  Defendant  is  proceeded  againat  in  a 
fepresentative  character."  But  that  section  only  refers  to  cases 
wrought  under  that  Act,  and  does  not  apply  to  a  case  Kke  the  present, 
brought  under  the  "  Mining  Companies'  Limited  Liability  Act,''  No.  228, 
Bee.  37.  That  section  expressly  provides  that  any  contributions  may  be 
recovered  before  Justices ;  and  could  not  be  repealed  by  implication 
by  the  "  Justice*  Statute,"  passed  subsequently. 

^elhwg,  for  the  Eespondents.  —  The  "  Justices   Statute "  is  one 
wgulating  proceedore  only.     Before  executors  can  be  sued  at  Petty 
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1^1^  ^  6essi<H»ei^»!BBS  powerto  do  bo  ahould  be  giTen :  Aihomf  9.  Bwnm  (il), 
SnuHe  V.  Wame  (J),  There  is  no  machinery  provided  in  the  ^  IBnkig 
Cbmpanies*  LimUed  lAahiLity  Act  '*  to  carry  out  orders  against  ezecnton. 
It  can  hardly  be  supposed  that  executors  are  to  be  liable  penonallf 
to  the  responsibilities  to  which  the  testator  would  have  been  sabjeet 
if  he  had  lived,  yet  there  is  no  other  means  of  enforcing  payment 

Holroyd  in  reply. — ^This  claim  could  not  be  sued  for  at  common  law,aiil 
the  only  othe^  mode  of  enforcing  it,  otherwise  than  by  the  present  pn^ 
ceeding,  would  be  by  an  equity  suit,  which  the  liquidator  wishes  to  iToii 

Babbt,  A.G.J. — I  am  of  opinion  that  this  decision  was  pede 
correct.    Confining  ourselves  to  the  interpretation  of  section  37  of 
Act  228, 1  should  say  that  this  complaint  cannot  be  sustained. 
Act  institutes  a  novel  mode  of  proceeding,  giving  to  Justices  a 
pletely  new  jurisdiction;  and  the  section  uses  these  words,  "Faj 
of  ail  calls  due  by  any  shareholder  to  the  company,  and  payment 
any  contribution,  in  the  event  of  any  company  being  wound  up,  may 
enforced  before  any  two  or  more  Justices."  Beading  that  literallj,! 
is  ^  any  shareholder  ;*'  not  the  representative  of  any  shareholder, 
A  shareholder  living  and  still  having  his  name  on  the  company's  bool 
Such  a  jurisdiction  as  is  here  conferred  must  be  strictly 
within  the  limits  of  the  Act ;   it  is  not  to  be  enlarged  beyond  wl 
the  Act  declares.    It  would  be  an  intolerable  hardship  if  ex< 
were  rendered  personally  liable,  without  having  an  opportunity 
pleading  liiat  they  had  no  assets,  or  shewing  that  the  estate  should 
liable  to  pay  one  class  of  debts  in  preference  to  others,  and  wit 
having  the  debts  marshalled.     It  is  said  that  unless  this  proceeding  ii 
sustained^  there  is  no  remedy  except  by  a  suit  in  equity.    That^  hoff^j 
ever,  appears  to  me  to  be  rather  a  ground  for  confirming  the  deci 
already  pronounced.    An  equity  suit  can  now  be  conducted  in  ttej 
County  Court    I  think  the  appeal  should  be  dismissed. 

Williams,  J. — ^I  am  of  the  same  opinion.     Nothing  dnai  of* 

statutory  enactment  can  make  executors  liable  in  a  case  like  this. 

Appeal  dimuid 

Attorney  for  Appellant :  Dieks&n  for  WaUan, 
Attorney  for  Bespondents :  Welsh. 

1  Doug*,  26a.  (i)   8  Bills.,  816. 
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McKBAN  ».  KAVANAOH.  1871. 

Vaud  mmmona— Order  for  fojfment  hy  Uutalmentg—No.  284,  tee.  6— jB«i*  to  eit   September  7. 

cuide  order — Appeal, 

A  Jndge  has  no  jurisdiction  on  a  f^ad  snmmonsy  to  make  an  oTdev  under  the 
Act  No.  284,  ibr  payment  of  a  judgment  debt  by  instalments,  and  in  default  of 
payment,  imprisonment. 

Semble,  that  an  order  might  be  made  for  payment  by  instalments ;  that  in 
defiinlt  of  payment  of  any  one  instalment  the  whole  debt  dionld  become  payable; 
and  imprisonment  on  non-payment  of  snch  whole. 

Where  an  order  nnder  the  "  Impriaonmewt  for  Debt  Aet^  No.  284,  is  bad  on 
its  (ace,  the  remedy  is  by  role  nm  to  set  aside  the  order,  and  not  by  appeal  nnder 
sec.  6. 


[l/TJLE  nm  to  set  aside  an  order  of  l^dhlmcm^  J.,  on  a  frand  BnmmonB. 

I 

The  Plaintiff  obtained  a  judgment  against  the  Defendant,  of  wbicli 
151 17t.  was  unpaid.  The  Defendant  was  brought  before  FoMman,  J., 
Dn  a  fraud  summons,  and  he  disputed  the  debt  altogether,  and  his  b'abilitj 
k)  pay.  The  order  now  sought  to  be  set  aside  was  made  against  him 
m  payment  of  the  amount  and  costs  by  monthly  instalments  of  £10 
bftch  I  in  default  of  payment,  imprisonment  for  two  months. 

Dvigan  shewed  cause. — Under  the  "  Imprisonment  for  Debt  Ant^ 
xfo.  284,  sec.  6,  the  proper  remedy  for  the  Defendant,  was  to  appeal  to 
Ais  Court  against  the  order,  and  not  to  proce^  by  role  niti  to  set  it 
•ride.  But  the  order  is  perfectly  good,  for  the  words  relating  to  pay- 
ment by  instalments  may  be  treated  as  surplusage,  and  can  be  omitted 
without  affecting  the  validity  of  the  order.  It  only  amounts  to  an 
d^er  for  payment  of  the  money  in  six  months;  in  default  imprison- 
ment. Farther,  the  Defendant  consented  to  the  order,  and  thereby 
waiTed  any  objection  to  its  regularity.  The  order  in  its  present  form 
was  made  against  the  Plaintiff's  wishes. 

-K  A,  MaeDownell  and  Byrne  for  the  rule. — ^The  Defendant  did  not 
^^^niBent  to  the  order,  as  in  Smith  v.  Manhy  (k).  The  objection  to  this 
order  goes  to  the  jurisdiction,  and  consent  cannot  give  jurisdiction. 
^  order  is  unquestionably  bad^  for  under  it  the  Defendant  may  be 
imprisoned  every  time  an  instalment  is  due  and  not  paid :  Patterton  v. 

%  il»<tf,  VoL  I.,  L.,  168.  (0    Snp.  Ct,  Vic,  B.  T^  1868. 
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McKean 

.  w. 
Kavanaoh. 
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Babbt,  A.C.J. — ^This  order  is  sought  to  bo  set  aside  on  the  g^roundi 
that  it  exceeds  the  jurisdiction  of  the  learned  Judge  who  made  it. 
am  not  at  all  willing  to  yield  to  tl;ie  proposition  that  an  ordeir  of  thi 
kind  cannot  be  made  on  consent.     If  a  person  come  before  a   Judg^ 
and  consent  to  certain  terms,  in  default  of  compliance  with  wliieh 
may  be  imprisoned,  it  does  not  lie  in  his  mouth  to  object  to  them 
wards.     Take,  for  instance,  the  case  of  a  warrant  of  attorney,   -wh 
in  former  times  one  of  the  consequences  of  not  paying  was  impriso: 
ment.    Of  course  it  is  necessary  that  the  person  who  gives  the  con 
shall  thoroughly  understand  the  nature  of  what  he  is  doing,  so  that 
shall  not  be  entrapped  into  giving  it ;  but  if  the  consent  be  once  g^T< 
it  ought  to  be  deemed  binding  upon  the  party.     I  therefore  c: 
hold  that  an  order  of  this  nature  may-  not  be  made  on  consent. 


But  in  this  instance  I  can  trace  no  evidence  of  consent.     On  tl 
contrary,  it  is  reported  to  us  by  the  learned  Judge  who    made   tl 
order  that  there  was  no  inclination  of  any  description  to  ackno^e 
liability,  or  endeavour  to  get  rid  of  it  by  acceding  to  reasonable  tenns.| 
The  Defendant  was  recalcitrant  throughout,  and  opposed  anytliixig 
the  nature  of  an  order.     We  must  therefore  look  at  the  order  as 
stands.     It  was  not  the  intention  of  the  Legislature  to  permit  a  seri< 
of  successive  imprisonments,  which  would  be  the  consequence  of  noi 
payment  of  each  instalment.     These  are  quasi  penal  proceedings.     Th( 
imprisonment  is  not  a  satisfaction  of  the  claim ;  but  while  a  personl 
may  be  imprisoned  over  and  over  again  on  the  same  judgment  fori 
repeated  acts  of  fraud,  he  is  not  be  incarcerated  for  a  repeated  failure 
of  payment  by  instalments.     It  is  open  for  a  Judge  to  make  an  order 
for  payment  by  instalments,  and  that  in  default  of  payment  of  one, 
the  whole  debt  should  thereupon  become  payable,  and  that  imprison- 
ment  should  follow   upon  failure  to  pay  the  whole.     This  order  is  I 
not  drawn  up  in  that  form,  and  the  Defendant  complains,  iinjustlj 
and  imgraciously,  of  an  order  made  for  his  ease  and  benefit,  and  to 
enable  him  to  discharge  gradually  a  debt  for  non-payment  of  which 
he  was  liable  to  imprisonment  on  the  spot.     He  certainly  has  a  right 
to  object  to  the  want  of  form  in  the  order,  and  we  acknowledge  his 
right ;  but,  under  the  circumstances,  we  give  no  costs. 


Williams,  J. — I  cannot  agree  with  the  argument  of  Mr.  Di/iyon. 
that  the  Defendant's  remedy  is  by  appeal.  An  appeal  only  lies  upon 
the  merits ;  but  where  an  order  is  bad  on  its  face,  the  remedy  is  by  rule 
nisi,  and  not  by  appeal. 
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I  think  tliifl  order  ifl  bad,  for  the  reason  given  in  Patterton  v.  Bums,        ^®'71* 
that  the  imprisonment  follows  the  failure  to  pay  an  instalment,  not  a     McKxav 
ftilnre  to  pfay  the  aggregate.     I  have,  however,  been  pressed  with  the   j^^y^^^-.^ 
difficulty  whether  the  Defendant  did  not  waive  the  objection;  for  if  the 
objection  is  not  made  at  the  time,  it  is  not  right  that  a  party  should  be 
illowed  to  complain  of  it  afterwards.   >  But  nothing  seems  to  have  been 
laid  here.     The  Defendant  objected  to  the  order  as  a  whole.     K  I 
were  clear  that  the  order  was  for  his  benefit,  I  should  say,  as  at  present 
advised,  he  was  bound,  and  that  there  was  no  question  of  jurisdiction. 
But  I  do  not  see  it  is  for  his  benefit.     It  cannot  be  said  to  be  for  his 
1)enefit  that  for  non-payment  of  any  instalment  he  should  be  imprisoned. 
If  the  order  could  be  Iread  as  only  for  one  imprisonment,  I  should  not 
be  inclined  to  disturb  it. 

PoHLMAir,  J. — I  did  not  wish  to  impose  on  the  Defendant  the 
Btiingent  condition  that  in  default  of  payment  of  one  instalment  he 
should  pay  the  whole  debt.  I  wished  his  liability  spread  over  such  a 
^e  as  that  he  could  afibrd  to  pay  it  out  of  his  salary.  As  to  merits, 
there  are  not  any. 

Itule  absolute^  without  costSy  to  tet 
aside  the  order. 

Attorneys  for  Plaintiff:  McKean  if  Wilson. 

Attorneys  for  Defendant :  Edwards  if  Chrave. 
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.     1871.       THE  HATOB,  COUNOILLOBS,  AND  BTTBOESSES  OF  THB 
j^^^^S.      BOEOUGH  OF  NEWTOWN  AND  CHILWBLL  v.  BATTEN. 

Mwmeipal  ratu — Purehas&r-~Mecov9ry  of  arrears  qf  raUs — Emdenee—lS  Vie^  1% 

15— ^b.  184— ^o.  869,  9€C9.  229,  281,  237. 

A  iiibaeqneiit  pnrehiMr  of  rateable  property  la,  under  the  *'Barwtglu  Stakdt^ 
MCi  287,  penonally  liable  to  the  payment  of  all  airean  of  ratea  made  under  tie 
Acts  18  r»0..  No.  16  and  No.  184. 

On  a  complaint  before  Jnatices,  by  a  Munidpal  Corporation,  for  reooTaty  tf , 
arrears  of  rates  npon  property  of  the  Defendant,  the  Corporation  prored  tti 
rates  by  the  rate^books,  and  the  Town  Clerk  and  Bate  Cdlector  deposed  to  li 
belief,  from  the  books,  and  documents,  and  inquiries,  that  the  rates  were  ■! 
paid.  It  was  also  proved  that  a  demand  of  payment,  under  the  "  Borot^ 
SiatuUf*  sec  229,  had  been  served  on  the  Defendant,  and  that  they  had  id! 
baen  paid  unthin  14  days  after  the  demand. 

Held,  that  the  Complainants  had  made  a  frima  fade  case,  and  were  eDtStUl 
to  reoover  in  the  absence  of  evidence  sufficient  to  discharge  the  I>efendtnl 


A 


PPEAL  from  Petty  Sessions,  Oeelong. 


The  Defendant  was  sued  for  £8  12«.  li.,  for  arrears  of  rates  and 
interest  thereon  on  property  in  the  borough,  of  which  Defendant  wv 
then  owner.  The  particulars  were  for  rates  due  from  June,  1858,  to 
September,  1869,  with  interest.  It  was  prored  that  Edward  HiekoOt 
was  appointed  Town  Clerk  and  Eate  Collector,  and  he  produced  tba 
rate-book  for  1858,  by  which  it  appeared  that  this  property  was  rated, 
and  he  believed,  from  the  books  and  documents  of  the  Corporation, 
and  inquiries,  that  the  rates  were  not  paid.  Similar  eyidence  was  giren 
as  to  the  other  rates.  On  the  15th  June  he  served  Defendant  with  a 
demand,  signed  by  himself  as  collector,  for  payment  within  14  day% 
but  Defendant  did  not  pay.  The  Defendant  had  bought  the  property, 
after  all  the  rates  sued  for,  had  accrued  due.  The  Defendant'contended 
that  he  was  not  liable,  as  he  was  not  owner  during  the  time  the  rates 
accrued  due,  and  also  that  the  proof  of  non-payment  was  not  sofBdeni 
The  Justices  decided  against  the  Council,  who  appealed. 

Fellows  for  the  Appellants. — The  Justices  were  wrong.  Sec  237  of 
the  "  Boroughs  Statute,^'  No.  859,  expressly  declares  that  all  arrean  of 
rates  under  18  Fie.,  No.  15,  and  the  "  Mwiicipal  Oorporatiotu  Ad 
1868,"  No.  184,  shall  be  a  charge  upon  the  property,  and  may  at  anj 
time  be  recovered,  with  interest  at  the  rate  of  8  per  cent.,  from  the 


CASES  AT  LAW. 


1^ 


AMD 

Chilwbll 

V. 

BATisir. 


Dwner  of  the  property.     Under  the  Act  18  Ftc.,  No.  16,  the  rates       1871. 
irere  a  charge  on  the  property.     This  was  repealed  by  the  act  of  1863,  Mayob,  Ac., 
irhich  made  the  occupier  liable.     Now,  by  «f  post  facto  legislation,  all    ^   ^^ 
irrears  are  again  made  a  charge  on  the  property.     As  to  the  evidence 
ttf  non-payment,  sec.  231  of  the  "  Borouffht  Statute,'*  makes  the  rate- 
books under  18  Vic,,  No.  15,  and  the  Act  of  1S6S  prima  facie  evidence 
of  all  their  contents  touching  the  rates. 

Siginiboiham  for  the  Eespondent. — In  the  face  of  section  237,  I  do 
ikot  contend  that  the  rates  are  not  a  charge  on  the  property ;  but  there 
if  here  no  evidence  of  non-payment.  The  Defendant  bought  the  pro- 
perty only  a  short  time  ago,  but  arrears,  it  is  said,  have  accumulated 
since  1858.  The  fact  that  the  Council  has  not  demanded  payment 
before  is  evidence  of  payment.  There  should  be  some  evidence  of 
default.   The  present  collector  knows  nothing  personally  of  the  payment. 

Felhwi  in  reply. 

Babby,  A.C.J. — ^This  is  a  peculiar  and  unusual  case,  but  it  seems 
to  be  provided  for  expressly  by  the  section  of  the  Act  of  Parliament 
dted.  It  certainly  appears  extraordinary  that  arrears  of  rates  due  to 
a  corporation  should  have  existed  unclaimed  since  June,  1858 ;  not 
daimed  in  fact  till  this  action  was  brought.  The  peculiarity  of  the 
case  is  that  it  is  now  sought  to  make  the  purchaser  of  land  liable  for 
rates  due  many  years  before  he  became  the  proprietor.  Nevertheless, 
the  liability  is  established  beyond  all  doubt  by  sec.  237  of  the 
**SorouffJu  Statute f'*  No.  359.  The  rates  have  become  a  charge  on  the 
property,  and  are  so  connected  with  the  ownership  that  the  Defendant, 
liaying  come  into  possession,  is  liable,  unless  he  can  discharge  himself 
iherefix)m. 


Two  questions  are  apparently  involved — first,  whether  the  Com- 
plainaats  teave  made  out  a  sufficient  prima  facie  case  before  the  Justices; 
second,  what  it  is  incumbent  on  the  Defendant  to  do.  Section  229 
enacts  that  "  If  any  person  rated  under  the  provisions  of  this  Act  fail 
to  pay  any  of  the  rates  due  from  him  for  the  space  of  14  days  afber 
<lemaud,  &c.,  by  the  Council  or  their  collector  duly  authorised  in  that 
behalf,  the  Council  may  recover  such  rates  from  the  person  so  making 
default  before  any  Justice,  or  by  an  action  of  debt  in  any  Court  having 
jurisdiction.*'  It  is  stated  in  the  case  that  a  duly  authorised  person  did 
wrte  the  demand.    Complainants  have,  therefore,  complied  with  the  Act, 

▼•  K.     VOL.  n. — ^LAW.  L 
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1^71.       and  made  out  a  prima  facie  case.     The  next  point  is,  what  shoTildtike 

Mayor,  Ac,  Defendant  have  done?  Although  there  are  no  pleadings  in  the  Court  of 

®^  Petty  Sessions,  it  was  incumbent  upon  him,  in  order  to  discharge  himself 

AND        to  allege  and  prove  payment.     There  may  be  considerable  difficulty  in 

Chilwbll    complying  with  the  obligation  in  such  a  case  as  this.     The  Defendant 

Battbn.     may  have  had  no  knowledge  of  the  former  owners  or  occupiers  of  the 

property — may  possess  no  information  as  to  the  acts  of  the  penoM 

through  whom  the  property  passed.     But  this  difficulty  arises  in  manj 

other  cases,  aud  the  difficulty  is  to  some  extent  one  of  his  own 

creation,  as  there  is  nothing  to  shew  that  before  he  purchased  the 

estate  he  had  taken  the  precaution  to  cause  the  proper  searches  fat 

incumbrances  to  be  made.     The  Justices  have  apparently  disregardaJ 

the  effect  of  the  Plaintifts'  proof;  they  state  they  consider  the  evideiw 

insufficient  to  sustain  the  complaint.      We  think  the  Justices  sn 

wrong.     The  evidence  under  section  229  is  sufficient  to  launch  tlie 

case,  and  the  onus  of  relieving  himself  is  throvm  upon  the  Defendant 

The  case  will  go  back  to  the  Justices  with  our  opinion,  that  the  case 

has  been  launched  sufficiently  to  entitle  the  Plaintiffs  to  recover  in  the 

absence  of  evidence  sufficient  to  discharge  the  Defendant. 

It  is  probable  the  Defendant  may  have  a  remedy  against  his  veiidar 
under  the  covenant  in  his  purchase  deed  insuring  him  against  incooi' 
brances.  But  as  that  is  not  before  us,  we  offer  no  opinion  on  the 
subject.  If  there  be  any  hardship,  it  is  one  which  has  been  inten- 
tionally, and  doubtless  for  sufficient  reasons,  created  by  the  Legislature. 


Appeal  allowedy   mth  eotii.     Om  1^ 
remitted  to  the  Justices  wUk  ike 
opinion  of  the  (hurt. 


Attorneys  for  Appellants :   WooJley  S[  Harwood, 
Attorney  for  Respondent :  Ouy, 
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ADAMS  e.  THE  QUEEN.  1871. 

JPirineip€U  tmd  Agtnd — Qnnwwneiid  officer — Contract — (Hvil  sermee  regulations.        September  9. 

C,  a  Qoyemment  engineer,  wrote  to  the  Minister  under  whom  his  department 
was  placed,  requesting  authority  to  so  &r  depart  from  the  regulation  of  the 
sexrioe  as  to  ohtain  the  professional  opinion  of  independent  engineers  upon  some 
points  raised  by  the  £ngineer-in-Chief  in  his  report  upon  works  executed  under 
hi8  (C'«)  directions.  The  Minister  replied  that  he  had  no  objection  to  his 
80  doing.  C.  then  requested  A,  to  g^ve  his  opinion  upon  the  points  in  question, 
which  he  did  in  a  report  addressed  to  C,  Subsequently  the  Minister  wrote  to 
the  Treasurer  requesting  him  to  makeprovirion  on  the  estimates  for  the  payment 
of  A.  for  his  report,  but  this  was  not  done. 

Seld,  that  the  letters  did  not  shew  any  authority  in  C  to  employ  2(.  so  as  to 
render  the  Government  liable  to  pay  A.  for  his  report. 


B 


BTinON,  under  the  Act,  No.  241,  by  Bohert  AdamSy  claiming 
£105  fo^  seirices  rendered  to  the  department  of  Yictorian  Water 
Supply. 

Plea. — Never  indebted. 

At  the  trial  before  Basby,  A.C.  J.,  the  Petitioner,  in  support  of  his 
case,  put  in  the  following  letters : — 

"Department  of  Victorian  Water  Supply,  125  Lonsdale-stieet  West, 

"  Melbourne,  21st  December,  1868. 

"  Sir, — Being  desirous  of  obtaining  the  professional  opinion  of  independent  engineers 
upon  some  points  reused  by  Mr.  Higinbotham  (m)  in  his  report  to  you  upon  the  works 
executed  under  my  direction  in  connexion  with  this  department,  I  beg  to  request  that 
jou  will  give  me  the  necessary  authority  to  so  &r  depart  from  the  regulations  of  the 
■errice. 

"  I  have,  &c., 

"H.  0.  Chbibtophbbsoit, 
*'The  Hon.  the  Minister  of  Mines."  «  Chief  Engineer.' 


»» 


**  Mining  Department,  Melbourne,  24th  December,  1868. 

"  Sir, — In  reply  to  your  letter  of  the  21st  inst.,  requesting  authority  to  so  &r 
depart  from  the  regulations  of  the  service  as  to  obtain  the  professional  opinion  of 
independent  engineers  upon  some  points  raised  by  Mr.  Higinbotha/m  in  his  report 
upon  the  woxks  executed  under  your  direction  in  connexion  with  the  Victorian  Water 
Supply,  I  am  directed  to  inform  you  that  the  Hon.  the  Minister  of  Mines  has  no 
objection  to  your  so  doing. 

"  I  have,  &c., 

'*£.  Bbottgh  Smtth, 
"  H.  0.  Christopherson,  Esq.**  «  Secretary  for  Mines.'* 

(m)    The  Engineer-in-Chief. 

l2 


V, 

The  Quekn. 
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1871.  It  was  proved  that  Mr.  Ohristopherson  wrote  to  the  Petitioner 

Adams  requesting  his  opinion  on  a  number  of  points  relating  to  the  Coliban 
"Water  Supply  scheme,  and  he  furnished  a  report  addressed  to  Mr. 
Ohristopherson,  as  Chi^f  Engineer.  Afterwards,  the  Petitioner  sent  in 
a  claim  for  £105,  which  the  Government  at  first  refused  to  pay.  But 
on  the  16th  November,  1869,  the  following  letter  was  sent  to  the 
Treasury : — 

"  MiniDg  Department,  Melbourne,  16th  November,  1869. 

"  Sir, — I  have  the  honour,  by  direction  of  the  Hon.  the  Minister  of  Mines,  to 
request  you  will  be  so  ^od  as  to  make  provision  on  the  Estimates  to  defray  certain 
charges  incurred  by  the  Water  Supply  branch  of  this  department  to  Mr.  A,  K.  SmUk, 
Mr.  It,  AdamSj  and  Mr.  J.  Blackburn,  for  their  professional  services  in  visiting, 
examining,  and  reporting  on  the  works  for  the  Victorian  Water  Supply.  The  parti- 
culars are  noted  on  the  other  side. 

"  I  have,  &C., 

"  B .  BBOtJOH  Sktth, 
«  The  Hon.  the  Treasurer."  "  Secretaiy  for  Mines." 

The  particulars  were  £105  to  each  of  the  three  gentlemen  named. 

Counsel  for  the  Crown  objected  to  the  reception  of  this  letter,  and  it 
was  admitted,  leave  being  reserved  to  the  Crown  to  move  for  a  new  trial. 

No  provision  was  made  on  the  Estimates  for  payment  of  these  sunu. 

The  jury  found  for  the  Petitioner;  damages,  £105. 

A  rule  nisi  having  been  obtained  to  enter  a  non-suit  in  pursuance  of 
leave  granted  at  the  trial,  on  the  ground  that  there  was  no  contract 
between  the  Petitioner  and  the  Crown;  or  for  a  new  trial  on  the  groimd 
of  the  improper  reception  in  evidence  of  the  letter  of  the  16th 
November,  1869. 

Ikll^nos  and  Ketferd  shewed  cause. — The  letter  to  Mr.  Chrisiophrtm 
was  written  from  a  Q-overnmeiit  department,  and  by  one  of  the  per- 
manent heads  of  the  department.  Mr.  Christopherson  had  written  to 
the  Minister  of  Mines  requesting  permission  to  employ  professioniil 
aid,  not  because  he  wished  to  clear  his  own  character  (as  it  was  put  for 
the  Crown),  but  because  Rule  17  of  the  Civil  Service  Begulations  for- 
bade him  to  incur  any  liability  for  the  Grovernment  (n).    The  letter  from 

(«)    **  No  officer  shall  be  authorised  to  behalf  of  the  Crown,  or  of  the  Goyera- 

incur,  or  shall  attempt  to  incur,  any  lia-  ment,  or  of  any  department  of  the  puUic 

bility,  or  shall  have  authority  to  make,  or  service,  without  the  authority  in  writiog 

shall  attempt  to  make,  any  contract  on  of  the  Minister  of  his  department." 
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the  Mining  department  to  the  Treasury  was  a  clear  recognition  of  the        ^871. 
liability  of  the  Crown,  and  a  ratification  of  the  contract.  Adahs 


Billing  and  Williams  for  the  rule. — Mr.  Ohristopherson  employed  the 
Petitioner  on  his  own  behalf,  to  clear  his  own  character,  and  not  for  the 
Government.  It  was  not  because  the  regulations  of  the  service,  by 
Bule  17,  forbade  him  to  incur  any  liability  that  he  wrote  the  letter  to 
the  Minister,  but  because  he  could  not  consult  the  Petitioner  without 
a  violation  of  Rule  20  (o).  The  letter  to  the  Treasury  cannot  be 
dragged  in  to  make  up  a  contract,  if  the  previous  letters  did  not  con- 
stitute one.  It  is  no  ratification,  and  the  Petitioner  cannot  rely  upon 
it  in  any  way. 

Babby,  a.  C.J. — The  Petitioner  says  that  he  was  employed  by  Mr. 
Ohristopherson,  on  behalf  of  the  Government,  to  do  the  work  for  which 
he  now  claims  remuneration.  It  is  contended  for  him  that  the  letter 
of  Mr.  Ohristopherson  was  written  under  Eule  17  of  the  Civil  Service 
Regulations.  We  are  of  opinion,  however,  that  it  was  written  under  Eule 
20,  to  enable  him  to  give  information  which  would  assist  the  Plaintiff 
in  making  his  report.  If  the  letter  had  been  under  Eule  17  it  would 
have  been  in  different  language ;  it  would  have  asked  for  permission 
to  incur  the  liability  ;  and  the  Plaintiff  does  not  address  his  report  to 
the  Minister,  but  to  Mr.  Ohristopherson, 

We  think  the  Petitioner  has  failed  to  prove  agency  on  the  part  of 
Mr.  Ohristopherson  to  incur  this  liability  for  the  Government.  The 
rule  of  law  that  an  undisclosed  principal  is  liable  does  not  apply  here, 
because  there  is  no  proof  of  any  agency.  Mr.  Ohristopherson  appears 
to  have  been  acting  for  his  own  vindication,  and  retained  the  gentlemen 
named  in  the  correspondence,  with  the  permission  of  the  Minister,  to 
examine  and  report  on  certain  public  works  constructed  under  his 
direction,  and  absolve  him  from  the  charge  of  neglect  of  professional 
duty.  There  is  nothing  whatever  to  shew  any  retainer  on  the  part 
of  the  Crown. 

The  letter  requesting  the  Treasurer  to  place  the  money  on  the  esta- 
mates  to  pay  for  those  services  does  not  advance  the  case.  What  did 
it  ratify  or  effect  ?    It  is  merely  an  expression  of  opinion  from  one 

(o)   "  No  informalion  out  of  the  strict      out  tbe  express  direction  or  permission  of 
oonne  of  official  duty  shall  be  g^ven,      the  responsible  Minister." 
fleetly  or  indirectly,  by  any  officer,  with- 


V. 

Thb  QuBEir. 
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1871.       depaartment  to  another,  from  one  MiiuBter  to  another.    It  does  not 
Adaxs      appear  that  that  other  Minister  entertained  the  Bsme  opinion.  We  think 
Thb  Qitbsh    *^**  *^®  Petitioner  was  employed  personally  by  Mr.  Ckristophenofiy  and 
that  the  Crown  is  not  liable.    A  nonsuit  will  be  entered. 

Bule  dbBohiUfor  a 

Attorneys  for  Petitioner :  Stephen  Sf  Cameron, 

Attorney  for  Bespondent :  Ghsmer^  Crown  Solicitor. 


Sept.  u,  IS.  PATEESON  v.  HUGHES. 

Fromitsofy  note — Partnership  flrm — Dueolntion — Endoreement—Acewni  Haisd, 

An  ex-partner  in  a  dissolyed  firm  cannot^  without  expreis  authority  from 
his  former  oo-partners  indorae^  in  the  name  of  the  firm,  a  promiatoiy  note  made 
payable  to  the  firm. 

Semble,  that  if  the  maker  of  a  promissory  note  in  fkTor  of  a  firm  already 
dissolved  know  of  the  dissolution  at  the  time  of  making  the  note  he  cannot  after- 
wards avail  himself  of  the  prior  dissolution  of  the  firm  as  a  defence  to  an  actieii 
on  the  note.  A  promissory  note  is  evidence  of  an  account  stated  between  the 
maker  and  the  payee,  but  not  between  the  maker  and  an  indorsee. 


A 


OTION  on  a  promissory  note  as  follows : — 


"  Wannambool,  8Ut  October,  1868,  £96  sterling.  At  sight  I  promise  to  pay  to 
Manifold  (f*  Co.,  or  order,  the  sum  of  £96  with  interest  at  the  rate  of  121  per  oat, 
from  20th  March,  1863,  to  the  date  of  settlement  Value  received.  Bobxbt  Huqhbl 
Payable  at  the  National  Bank  of  Australasia,  Warrnambool." 

The  note  was  endorsed  *' Manifold  Sf  Co:'  ""  Aitken  ^  BobUkL'' 
There  was  aUo  a  count  on  an  account  stated. 

Pleas — (1)  That  Defendant  did  not  make  the  note ;  (2)  Thai, 
Manifold  If  Co.  did  not  endorse  to  Plaintiff ;  (8)  Payment  to  Mim^oU 
^  Oo.j  before  endorsement  to  Plaintiff. 


At  the  trial  it  was  proved  that  J.  W.  M.  JUkeny  Thonuu  Mim^oU, 
and  Emeit  Bottoek,  carried  on  business  in  Warmambool  as  "  Mangold 
Sf  Co.**  They  ceased  to  carry  on  business  in  1862,  when  AOken 
and   Boitock  carried  on  under  the  style  of  ^*  Jithen  ^  Botiaak" 
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So9tock  retired  in  March,  1867,  wheu  Aitken  and  Paterson  (the 
Plaintiff)  continued  the  business.  In '1868,  the  Defendant,  owing  a 
bu^e  sum  to  the  late  firm,  gave  the  note  sued  on  in  favor  of  Manifold 
^  Cb.  Aitken  wrote  the  several  endorsements  on  the  note.  The 
firm  of  Aitken  Sf  Fatertan  was  dissolved  in  1870,  and  the  Plaintiff  took 
over  this  note  with  others. 
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The  jury  gave  a  verdict  for  Plaintiff,  and  found  specially  that  the 
pronuflsory  note  was  drawn  in  the  name  of  the  old  firm  of  Manifold 
Sf  Oo.  with  the  knowledge  and  assent  of  Defendant;  that  he  was 
indebted  to  Manifold  if  Co.  in  the  amount  of  the  note ;  and  that  Aitken 
had  implied  authority  to  endorse  the  note  for  Manifold  Sf  Co, 

A  rule  nisi  for  a  nonsuit  or  new  trial  was  obtained  on  the  grounds 
— (1)  That  the  evidence  shewed  the  document  sued  upon  was  not 
a  promissory  note  or  negotiable  instrument ;  (2)  That  Plaintiff  did 
not  prove  the  endorsement  by  Manifold  Sf  Oo. ;  (3)  That  there  was  no 
evidence  of  an  account  stated. 

Wrixon  shewed  cause. — ^The  Defendant  having  full  knowledge  of  the 
non-existence  of  Manifold  Sf  Co.  as  a  firm  under  that  name  is  bound  by 
the  note  which  he  made  in  their  favour  and  cannot,  as  between  him  and 
the  holder  of  the  note,  take  advantage  of  their  prior  dissolution,  and 
say  that  that  which  he  made  as  a  promissory  note  is  not  in  fact  One : 
Qibson  r.  Mtnet  (ji),  Collis  v.  Emett  (q),  Gibson  v.  Hunter  (r),  Zicwis 
V,  Meilh/  («).  As  to  the  second  point,  the  authority  of  Aitken  to 
endorse  was  a  question  for  the  jury :  Smith  v.  Winter  (f). 

Molesworth  and  Williams  for  the  rule. — Manifold  S[  Co,  being  a 
fictitious  firm  at  the  date  of  the  note  there  could  be  no  promissory 
note  in  its  favour ;  and  even  if  it  were  in  existence,  it  required  the 
signatures  of  all  three  partners  to  the  note  to  make  a  valid  endorse- 
ment to  the  Plaintiff:  Flight  v.  McLean  (t),  Bennett  v,  Famell  (w), 
Abel  V,  Sutton  Qc). 

Bauby,  A.C.J. — The  Plaintiff  sues  on  a  promissory  note  for  £95, 
nutde  in  fi&vor  of  Mangold  Sf  Oo.j  and  endorsed  to  Plaintiff.     The 


3  T.  B..  481 ;  S.  a,  1  H.  BL,  669. 

1  H.  BU  818. 

2  JJ.,  187. 
(«)    IQ.  B.,  349. 


(0  4M.&W.,464. 

(v)  16Ji.,51. 

(to)  1  Camp.,  180. 

{x)  3  Esp.,  108. 
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1871.        principal  pleas  of  the  Defendant  are  that  he  did  not  make  the  note, 
Patbbbon    luid  that  the  firm  of  Manifold  Sf  Co,y  the  payees,  did  not  endoi 
At  the  trial  a  count  was  added  for  money  due  on  an  account  stated. 


HUGHliS. 


The  evidence  given  was  to  the  effect  that  Thomas  Maf^hU^ 
J.  W,  M.  Aitkenf  and  JS.  Bostoeh  carried  on  business  at  "WarmambooL 
In  June,  1862,  Manifold  retired,  and  the  partnership  was  carried  on  for 
some  time  by  Aithen  and  Bostoeh,  which  firm  was  dissolved,  and  Aithen 
entered  into  partnership  with  jPaterson,  In  September,  1862,  the 
Defendant  gave  to  Aithen  and  Bostoeh  two  bills,  one  for  £107,  the 
other  for  £115,  drawn  in  favor  of  "  Manifold  Sf  Chr  The  biU  for  £107 
was  paid  by  the  Defendant.  He  also  paid  £20  on  account  of  the 
other.  Pive  years  afterwards,  in  October,  1868,  Defendant  made  tiia 
promissory  note  now  sued  on  for  the  amount  of  £95,  the  balamae 
so  due.  The  evidence  further  disclosed  thai;  the  note  was  made 
payable  to  Manifold  Sf  Co,,  with  the  intention,  as  it  was  said,  of 
simplifying  the  accounts  between  the  Plaintiff  and  the  Defendant,  ao 
as  to  keep  the  debt  due  to  Manifold  Sf  Go.  distinct ;  hence  the  present 
embarrassment,  for  what  the  supposed  convenience  was  it  is  difficult 
to  understand. 

As  regards  the  first  issue,  an  interesting  argument  occupied  our 
attention  for  some  time,  and  we  have  fiilly  considered  it  and  the  cases 
cited ;  but  it  is  unnecessary  for  us  to  express  an  opinion  upon  the  point. 
My  own  impression  is  that  the  argument  advanced  by  the  Plaintifiry  on 
the  authority  of  Ashpitel  v.  JByan  (y),  confirmed  in  the  Exchequer 
Chamber  (z),  is  correct,  and  that  it  does  not  lie  in  the  Defendant's 
mouth  to  aver  that  the  payees  of  the  bill,  formerly  members  of  a  part- 
nership which  has  become  extinct,  were  fictitious  persons,  when,  as  wu 
proved,  he  was  thoroughly  cognisant  of  the  fact  of  the  dissolution,  and 
of  the  circumstances  attending  the  making  of  the  note. 

But  however  strong  our  inclination  to  support  the  Plaintiff's  arga- 
ment  on  this  point  may  be  —an  argument  founded  on  the  soundest 
principles  of  common  sense  and  commercial  usage  and  practice — ^it  is 
unnecessary  to  express  a  judgment  on  the  point,  because  we  think 
that  the  Plaintiff  must  be  nonsuited  on  the  other  groimd,  namely,  that 
Manifold  ^  Co.  did  not  endorse.  Mr.  Aithen,  who  wrote  the  endorse- 
ment, had  been,  as  already  observed,  a  member  of  the  three  sevenl 
firms  named.    JN'ow  there  are  two  modes  of  endorsing  a  note  payable 

(y)    8B.  &S.,474.  (c)    6  B.  &  S.,  728. 


V, 
HuaHBCL 
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to  a  firm  made  after  the  firm  has  dissolved  partuersliip ;  the  one  is  that       1^1* 

ill  the  members  should  endorse,  the  other  that  the  endorsement  should     Patbbsov 

be  made  bj  some  person  expressly  authorised  to  endorse  for  them, 

inasmuch  as  the  agency  implied  by  law,  which  empowers  one  partner 

to  act  for  the  co-partners,  no  longer  exists.     Mr.  Aitken  had  no  longer 

BQ  impUed  authority  to  represent  his  partners;  there  was  no  eyiden<^ 

of  express  authority  given  by  them  to  him.     It  might  be  that  if  the 

Defendant  had  recognised  AUken*s  authority  to  endorse  other  similar 

notes,  given  under  similar  circumstances,  this  part  of  the  case  would 

have  come  under  the  same  principle  as  that  applicable  to  the  argument 

on  the  first  plea,  and  that  he  would  be  precluded  from  averring  that 

Aiiken  had  no  such  authority.    But  no  evidence  of  that  nature  was 

given.    There  has  not  been  a  valid  endorsement  by  Manifold  Sf  Oo.^  and 

tiierefore  the  Plaintiff  must  be  nonsuited. 

As  regards  the  added  count,  we  can  discover  no  evidence  to  support 
it-  The  promissory  note,  if  made  directly  payable  to  the  Plaintiff, 
would  be  evidence  of  an  account  stated  between  him  and  the  maker; 
Imt  the  intervention  of  other  persons  as  payees,  through  whose  act  the 
title  in  the  note  must  pass  to  the  Plaintiff,  interrupts  the  privity  neces- 
nry  to  make  the  note  evidence  of  the  statement  of  an  account. 

BuU  obBolwtefor  a  noMuU, 

Attorney  for  Plaintiffs :  Oleverdon^  for  Bayley  Sf  PawUng, 

Attorney  for  Defendant :  Ordlie. 


EEGINA  V.  THE  BOARD   OF  LAND  AND  WOEKS        SepUmher  18 
Ex  PABTi  A.   G.  MACKINNON.  

iPo.  237,  see.  22 — Lease — Sheriff's  sale — Bargcdn  and  sale — Assignment  by  operation 

of  law — BegittraHon. 

k  baigain  and  sale  by  the  Sheriff  of  the  leasehold  interest  onder  the  "  Land 
Act  1865/'  No.  287,  of  an  execution  debtor  is  an  assignment  by  operation  of 
law,  and  the  assignee  is  entitled  to  be  registered  by  the  Board  of  Land  and 
Works  under  section  22  of  that  Act. 


R 


TILE  nisi  calling  upon  the  Board  of  Land  and  Works  to  shew 
<!ftQBe  why  a  mandamus  should  not  issue  commanding  them  to  register 
la  aasigmnent  of  land  in  the  county  of  Normanby. 
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1^71*  la  June,*  1865,  Maekinnon  took  np  the  land  uader  the  ' 

Rbqjva      ^^  1865."    He  made  the  improvements  required  by  the  Aet^  and 
BoAB    OP    ''^^^d^d  0^  ^t®  \BXiA.  for  three  years.     In  1868  Machinnon  sold  the  land 
LAin>  Aim    to  ThomoB  Wtiitm,  taking  bills  for  the  purchase  money,  which  were 
^^''*      dishonored.    Judgment  was  recovered  by  Mackinnan  against  JFUsa^ 
And  execution  issued  under  which  Wilson't  right,  title,  and  intereet  in 
the  land  was  sold  by  the  sheriff  to  Maekinnon,    A  deed  of  bargain  and  ; 
sale  assigning  to  Mdckinnon  all  Wihon's  right,  title,  and  interest  in  the  , 
land  and  lease  was  executed  by  the  Sheriff,  but  the  Board  of  J^nA  and  ^ 
Works  refused  to  register  the  assignment.     The  "  Land  Ad  1865," 
sec.  22,  enacts  that  "  No  assignment  or  transfer  of  any  lease  granteij 
under  the  provisions  aforesaid,  whether  by  operation  of  law,  or  by  ad 
of  the  Lessee  or  of  any  assignee,  shall  take  effect  or  have  any  f<a« 
or  validity  until  such  assignment  or  transfer  has  been  registered  at 
office  of  the  Board  of  Land  and  Works  in  Melbourne,  or  at  such 
office  as  the  Board  may  direct." 

Billing  shewed  cause. — ^In  Beg.  v.  The  Board  of  Land  and  Worl 
^  parte  Jaeomh  (a)  the  Court  decided  that  the  official  assignee  ofi 
insolvent  (as  assignee  by  operation  of  law)  was  entitled  to  hataj 
the  assignment  registered.  But  here  there  is  no  assignment  bj  opeia* 
tion  of  law,  although  the  transfer  was  brought  about  by  process  of  lavJ 
Here  there  is  only  an  assignment  by  the  officer  appointed  to  carry  out] 
the  process  of  law.  The  land  was  not  vested  in  the  Sheriff  by  thaj 
seizure :  JPlaj/fair  v.  Musgrove  {b). 

Fellowe  and  WiUianu  for  the  Bule. — Every  assignment  must  boi 
either  by  operation  of  law  or  by  act  of  the  party ;  which  ever  it  ishen^j 
the  applicant  is  entitled  to  his  rule.    There  is  no  alternative  couEse. 

Feb  CiniiAM. — ^The   sale  by  the  Sheriff  was  an  aaBignment  bf 
operation  of  law  which  the  Board  was  bound  to  register. 

Bule  ahdoltUey  with  eodL 

Attorneys  for  Applicant :  Maegregor,  Batmag  ^  Brake, 

Attorney  for  Bespondents :  Oumer,  Grown  Solicitor* 


(a)    6  W.  W.  &  A'B..  L.,  88.  (b)    14  M.  &  W.,  289. 
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WOOLCOTT  f>.  THE  BICHMOND  LOCAL  BOABD  OF 

HEALTH. 

2fo.  810,  f§p.  4t7^Zo€al  JBoard  qf  MaaUh^Ordpr, 

An  order  under  Uie  "Fublio  SeaUh  Amendment  Jjai,**  No.  810,  sec.  47,  by  a 
Local  Board  of  Health,  requiring  owners  of  premises  to  form,  &c  any  street, 
lane,  Ac,  should  specify  the  manner  in»  and  levels  at»  which  the  required  works 
are  to  be  executed. 


Ap 


PEAL  firom  Petty  SessionB,  Bichmond. 

Woolcott  was  sammoned  before  the  Justices  &r  diiobedience  of  an 
order  made  bj  the  Local  Board  of  Health,  dated  4th  May,  1871, 
viierebj  he  iras  required  ''  within  14  days,  to  fonn,  pave,  ler^  dram, 
•r  make  good  the  portion  of  the  right-of-way  off  Portland-atreet,"  on 
vlich  his  propwty  abutted.     Wooleott  was  fined,  and  he  appealed. 

H^i^inbiaham  ior  the  Appellant.-^The  order  of  the  Local  Board  of 
Health  is  bad,  as  it  does  not  point  out  the  way  in  which  liie  worics 
fequired  to  be  done  are  to  be  executed.  Section  47  of  the  ^^JPublio 
BeaUh  Amendment  Act"  No.  810,  requires  the  maimer  in  which  the 
works  are  to  be  executed,  and  the  levels,  to  be  stated  in  the  notice,  aaid 
the  Local  Board  should  have  given  those  particulam :  JParkmitm  v.  Tie 
Honor  qfBlaehhum  (0),  Bayley  v.  Wilkinson  (d). 

Rttawi  for  the  Bespondent. — ^The  objection  is  no  doubt  a  good  one ; 
bat  «s  it  was  not  taken  below  there  ought  to  be  no  costs. 

The  Court  allowed  the  objection,  but  without  costs. 


Appeal  Mowei^  without  coek. 


Attorney  for  Appellant :  Woolcott. 
Attorney  for  Bespond^it :  Johnson, 


(e)   88L.T.,119.  (d)   38  L.  J.,  M,  C,  161 
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BAEPOLD   ESTATE    GOLD-MINING    COMPANY 

EEGISTEEED  v,   DAVIES. 

No.  846,  860,  93-^CbiM»fy  Court  Judgment — Incorporated  Cfompany —  Wimdins 

Suggeetion — Judgment — Execution, 

When  after  judgment  recovered  in  a  Connty  Court  by  an  inoorporttod  i 
pany,  the  Plaintiff  company  is  ordered  to  he  wound  up,  a  suggestion  of 
winding  up  must  he  entered  on  the  record  before  judgment  can  be  sigsed,) 
execution  issued  in  the  Supreme  Court  under  the  "  CowUg  Court  Statute 
No.  345,  sec.  93. 


E 


ULE  nisi  to  set  aside  judgment  and  execution. 


On  14th  December,  1869,  the  Company  obtained  a  judgment  in 
County  Court,  Ballarat,  against  the   Defendant  for  calls  on 
On  the   Ist   December,    1870,    an   order  was  made  under  the 
No.  228,  by  the  Castlemaine  Court  of  Mines  for  the  winding  op 
the  Company.     On   14th   July,  1871,  the  Eegistrar  of  the  Bi 
County  Court  issued  a  certificate  under  the  proyisions  of  section 
of  the  "  Caunti^   Oaurts  Statute,"  So.  845,  certifying  that  £58  17i 
the  amount  of  the  judgment  and  costs,  was  due,  and  wholly  nn] 
by  the  Defendant      Upon  this    certificate   judgment  was,  on 
15th  July,  signed  in  the  Supreme  Court,  and  execution  issued. 

The  present  rule  was  obtained  by  the  Defendant  on  the  ground 
the  Company  having  been  wound  up  the  judgment  was  impro] 
signed,  until  a  suggestion  of  the  winding  up  of  the  Company 
entered  on  the  record. 


Williams  shewed  cause. — The  omission  to  enter  the  suggestion 
an  irregularity,  and  not  a  nulHty,  and    has  been  waived  by 
Defendant.    He  ought  to  have  applied  within  a  reasonable  time 
cure  the  irregularity :    Thorpe  v.  Beer  («),  Brooke  v,  Hodeou 
Ghodtitlev.  Badtitle  (y),  Selfe  v,  Simpson  (h). 

Fellows  for  the  rule. — The  Company  having  been  wound  up  at 
time  the  judgment  was  signed  in  the  Supreme  Court,  the  Companfl 
could  no  longer  be  Flaintifi*,  all  its  rights  being  vested  in  the  official 


(e)    2  B.  &  Aid.,  878. 
[/)  2  D.  &  L.,  256 


I 


g)  9  Dowl.,  1,009. 
k)    Ante,  p.  99. 
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sgent;  and  a  Iraggestion  fihonldhaYe  been  entered  on  the  reoord  of  tlie        l^l- 
appointment  of  the  official  agent,  who  could  then  have  appeared  as     Babfoio) 
Plaintiff;  Sugars  v.  Cofieanen  (j).  ^   Ebtatb 

Company 
Peb  Cubiam. — There  should  have  been  a  suggestion  of  the  appoint-  DxToa 
ment  of  the  official  agent.  The  omission  to  enter  that  suggestion 
was  a  nullity,  not  an  irregularity  only.  The  execution  will  be  set 
aside,  and  leave  given  to  the  Plaintiff  to  amend  the  record  by  entering 
the  suggestion.  Plaintiff  paying  the  costs  of  the  rule  and  of  the 
amendment. 

Bule  abioluts  aeeardingly. 

Attorney  for  Plaintiff:  Dieksany  for  Watson. 

Attorney  for  Defendant :  Plummer, 

(j)   6M.  &W.,  80. 


EEGINA  V.  HEEON  Ex  Pabtb  BBTEE.  Sept.  I6,i6. 

No.  291,  tec.  180—  Warden — Summane — Serviee — SepreeenttOion, 

In  a  proceeding  before  a  Warden  to  obtain  possession  of  a  mining  claim,  all 
the  Defendants  must  be  served  with  the  summons,  either  personally  or  by  substi- 
tution, and  the  Warden  has  no  power  to  determine  under  the  " Mtmn^  Statute" 
No.  291,  sec.  180,  that  a  Defendant  not  served  is  sufficiently  represented. 


R, 


.TILE  nisi  for  a  certiorari  to  remove  an  order  of  Mr.  Warden 
Heron,  at  Taradale,  with  a  view  to  having  it  quashed. 

A  summons  was  issued  against  nineteen  persons  at  the  instance  of 
Septimus  Durant,  who  called  upon  them  to  shew  cause  why  registration 
of  a  mining  claim  known  as  the  Adventure  Quartz-Mining  Company's 
daim  should  not  be  set  aside  and  Durant  put  in  possession.  The 
summons  was  heard  on  26th  July,  when  all  the  Defendants  but  one, 
tlie  present  applicant,  Bryer,  either  attended,  or  gave  notice  that  they 
would  not  defend.  Bryer  was  not  served,  and  did  not  appear.  No 
order  was  made  for  substitution  of  service.  The  Warden  made  an 
order  directing  the  registration  to  be  set  aside,  and  the  Plaintiff  put  in 
possession.     Several  of  the  Defendants  appealed  to  the  Court  of  Mines 
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is^      BgBDJUi  the  order,  bat  BffBr  obtnned  a  rule  nim  fat  MHierofi^  outti 
BaoivA     grotmd  that  he  had  not  beea  vsrfed,  and  lihat  fiie  "WBrAen  conUnoi 
set  aside  the  registration. 


HsBoir. 


MeSlarland,  who  appeared  to  shew  cause,  took  a  preliminflry  olgeo- 
tion  to  the  hearing  of  the  case,  that  the  rule  applied  to  haye  the 
of  the  Warden  ^granted,**  and  not  "  quashed." 

The  Gburt  allowed  the  role  to  be  amended  on  payment  of  £2  te 
costs. 

He  then  objected  that  the  applicant  did  not  swear  he  had  a  mil 
right,  as  required  by  the  ^  Mining  Statute,'*  sec.  246. 

Feb  Citbiam. — It  is  unnecessarf  for  him  to  hare  a  miner's  rigHi 
this  is  not  an  application  by  him  to  be  put  in  possession  of  any  mii 
claim. 

MeFarland. — On  the  merits  the  order  can  not.  be  assailed  on 
ground  of  insufficiency  of  service.    The  Warden  has  power,  under 
Act,  to  say  whether  he  thinks  all  the  Defendants  are  8uffici( 
represented  before  him.     He  was  evidently  of  opinion  that  all 
were  represented,  and  therefore  he  could  proceed  to  hear  the 
Se^,  V,  Ohw  (k),   WhUeman  v,  MoQallan  (Q,  Be  Bogere  (m). 
order  about  the  registration  was  mere  surplusage,  and  need  not 
regarded :  Walker  v.  Jemlnne  («).     The  principal  thing  was  to  put 
Plaintiff  in  possession  of  the  claim,  and  for  that  the  Warden  had  mi 
a  decree. 

JBbUawi  for  the  rule.*— -I  do.  not  rely  on  tiie  point  as  to  regis  tratiwi 
but  the  order  as  against  the  Defendant  is  bad  altogether.    The  W 
has  power  to  say  that  the  persons  who  appear  before  him  snffiri 
represent  absent  parties ;  but  there  must  be  service  of  some  kind 
alL    The  sufficieincy  of  the  service  is  for  him  to  determine,  but  tlv 
must  be  service  of  some  sort,  although  it  need  not  neeesaarfly 
penonaL 

Ckur.aiv.  wM 


(k)  Sop.  Ot.,  Vic,  T.  T.,  1868.  (w)   2  W.  W.  A  VB.,  L.,  84. 

(9    6  W.  W.  A^  VB.,  M.,  28.  (»)    ^n^,  YoL  1,  L.,  9. 
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Basbt,  A.C.  J. — Bule  niai  to  qxiasli  an  order  of  Mr.  fferoUf  Warden        ij^* 
at  Taradale,  removed  to  this  Court  by  eerHorari.  Bienri 

9, 

Hasoir. 
The  point  presented  hf  tbis  case  is,  whether  tbe  order  of  the  Warden        

ean  stand,  one  of  tbe  Defendants  not  having  been  served  with  tbe  sum-  ^**'*^  le- 
mons bjthe  Complainant.   This  depends  upon  tbe  construction  of  section 
180  of  the  "  Mining  Statute;'  No.  291.     [His  Honor  read  tiie  sectdonj 

It  was  contended  that  some  doubt  is  caused  by  tha  introduction  mto^ 
the  section  of  tbe  words  "  such  of  them  (tbe  parties)  as  shall  appear  to 
fiueh  Warden  sufficiently  to  represent  all  the  parties  interested."  It 
appears  to  us  possible  to  place  an  intelligible  construction  upon  these 
words  without  interfering  with  the  great  principle  of  natural  justice 
that  no  person  shall  have  his  estate  taken  away  from  him  unless  he 
[be  summoned  to  the  Court  which  is  to  deal  with  that  estate.  Every 
person  made  a  Defendant  in  a  suit  must  be  served,  and  the  schedule 
referred  to  in  section  180  (schedule  21)  contemplates  compliance  with 
this  principle.  It  says  "  Here  insert  names  of  all  the  Defendants." 
How  a  Defendant  is  to  be  served  is  not  stated.  The  Warden  is  empow- 
ered to  exercise  a  discretion  in  that  particular.  He  is  to  determine 
wfaetber  the  kind  of  service  effected  is  sufficient.  The  service  may  be 
personal,  or  on  the  Defendant's  wife,  or  on  a  child  of  years  of  discretion, 
or  at  tbe  Defendant's  last  known  place  of  abode,  or  where  there  are 
two  or  more  persons  partners  in  the  same  share,  may  be  eifected  by 
leaving  with  one  of  them  a  copy  of  the  summons  for  himself,  and  other 
copies  for  the  other  persons  his  partners.  This  disposes  of  the  question 
of  service  modified  as  the  common  law  duty  is  by  the  power  conferred 
on  the  Warden  to  decide  what  shall  be  deemed  sufficient.  The  fact  of 
power  being  given  to  allow  substitution  of  one  kind  of  service  for  the 
ordinary  personal  service  shews  the  necessity  for  service  of  some  sort. 
But  the  Act  contemplates,  also,  cases  in  which  a  Defendant  is  to  be 
considered  sufficiently  represented.  The  Warden  in  such  case  is  to 
determine  whether  such  Defendant,  haying  been  served,  is  sufficiently 
represented  in  interest  to  enable  another  person,  party  to  the  suit,  to 
proceed  in  the  matter  on  his  behalf  in  his  absence.  That  was  the  opinion 
of  the  Court  in  Bey.  v,  Ohw  (o),  where  a  Defendant  undertook,  on  the 
authority  delegated  to  him,  to  act  for  three  others.  That  was  held  to 
be  sufficient,  for  the  Warden  was  satisfied  that,  HUehenM  having  been 
served,  Sa/^en  appeared  for  himself  and  the  other  Defendants ;  and  it 
was  for  him  (the  Warden)  to  decide  whether  the  Defendant  who 
appeared  sufficiently  represented  all  the  parties  interested. 

(o)    Sup.  Ct,  Vic,  T.  T.,  1868. 
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In  this  instance  there  has  been  no  service  whatever,  personal  or  by 
substitution ;  and  no  representation  bj  a  person  who  acted  as  atfconiey 
for  the  absent  Defendant,  or  to  whom  was  delegated  a  power  to  repre- 
sent him  in  interest.  Even  had  it  been  shewn  that  stich  represents- 
tion  had  existed,  it  would  have  been  valueless  without  service  on  the 
party  sought  to  be  represented.  The  order  of  the  Warden  must  tiiere- 
fore  be  set  aside.  My  brother  Judge,  Mr.  Juttiee  Williams,  desires  to 
guard  against  an  inference  which  might  arise  from  the  supposition  tint 
representation  before  the  Warden  without  service  would  be  BuflBdeni 


Eule  absolute  to  quash  the  WarMi 
order. 


Attorney  for  Applicant :  Samuel, 
Attorney  for  Bespondent :  G'Salhran, 


fli8P<.i6, 16.  BAND    OP    HOPE    AND    ALBION    CONSOLS,    Appklulkts, 

V,  MACKAT,  EsspoNDEirT. 

Moiter   and  Bcnxmt — Wmng  company — Accident — yegligenoe — I^Uom  tenaid^ 

Manager — NontuU. 

A  workman  in  a  company's  mine  snstained  injury  by  the  insecore  fiiEtenmg  d 
a  ladder  which  it  was  the  duty  of  the  manager  of  the  company  to  see  secnrdl; 
fastened, 

Seld,  that  the  manager  was  the  representative  of  the  company,  and  not 
a  fellow  servant  of  the  workman,  and  that  the  company  was  responnUe  (at 
the  n^ligence  which  cansed  the  injury. 


An  objection  by  way  of  nonsuit  ought,  at  the  tiial,  to  be  taken  upon 
specific  grounds,  and  not  upon  the  ground  generally  that  there  is  no 
go  to  the  jury. 


to 


A 


PPBAL  fipom  County  Court,  Ballarat. 


The  Appellants  were  a  mining  company  incorporated  under  Ko.  228, 
carrying  on  mining  operations  at  Ballarat.  The  Bespondent  vas 
employed  as  a  workman  in  the  mine  of  the  company.  He  sued  the 
company  for  negligently  permitting  a  ladder  used  in  the  works  of  the 
claim,  to  be  insecurely  and  improperly  fixed,  through  which  negligence 
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the  ladder  gave  way  whilst  the  Plaintiff  was  ascending  it  in  his  necessary 
basiness  of  the  company,  by  which  he  was  much  injured.  At  the 
hearing  in  thfi  County  Court,  before  a  jury,  the  Plaintiff  (M^Kay)^ 
proved  that  on  the  22nd  March,  whilst  he  was  ascendiag  by  means  of 
ladders  a  "jump-up,"  for  the  purpose  of  carrying  on  his  work,  the 
ladder  above  him  got  displaced,  whereby  he  was  knocked  down  and  so 
injured  that  it  was  necessary  to  amputate  one  of  his  fingers.  On 
cross-examination,  it  was  elicited  that  Plaintiff  had  taken  a  contract 
for  driving  in  the  mine,  and  was  paid  so  much  per  foot ;  the  ladders 
had  been  erected  for  some  time,  but  he  did  not  know  there  was 
anything  insecure  about  them.  Alexander  Maelne,  another  contractor 
in  the  Defendants'  mine,  who  was  present  at  the  time  the  accident 
occnrred,  said  that  it  was  caused  by  the  ladders  not  being  securely 
fastened,  the  staples  being  wrongly  fixed.  It  was  the  manager's  duty 
to  superintend  the  underground  works.  M.  A,  Baird  and  M,  Mackayy 
miners,  also  gave  evidence  that  the  accident  was  caused  by  the  staples 
being  insecurely  fastened.  At  the  close  of  the  Plaintiff's  case  a 
nonsuit  was  applied  for,  on  the  ground  that  the  evidence  made  out 
no  case  against  the  Defendants,  and  refused.  Eor  the  defence,  Richard 
Jones,  mining  and  legal  manager  of  the  company,  said  that  in  his 
opinion  the  ladders  were  properly  fastened ;  that  Plaintiff  had  been 
ascending  the  ladders  daily  for  months  and  made  no  complaints ; 
it  was  his  (Jones's)  duty  to  see  the  ladders  fixed  and  secured,  and  after 
the  accident  he  had  them  repaired.  Several  other  witnesses  were 
examined,  and  said  that  the  ladders  were  properly  fixed.  The  jury 
gave  a  verdict  for  Plaintiff,  damages  £125,  and  Defendants  appealed. 
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WUliams  for  the  Eespondent  (Plaintiff  below). — The  point  as  to  the 
negligence  being  the  negligence  of  a  fellow-servant  was  not  taken  in 
the  Court  below.  The  only  question  was  whether  there  was  evidence 
to  go  to  the  jury  of  some  act  of  negligence  on  the  part  of  the  company. 
For  all  practical  purposes  the  manager  represented  the  company.  In 
Withell  V,  Lowe  {p)  a  mining  company  was  held  liable  for  an  accident 
to  a  workman  under  circumstances  not  nearly  so  much  against  the 
company  as  in  the  present  case. 

Fellows  for  the  Appellants  (Defendants  below). — ^The  evidence  was 
insufficient ;  the  Plaintiff  being  a  servant  of  the  company  was  no 
warranty  either  of  the  competency  of  fellow-servants  or  of  the  sufficiency 
of  the  machinery.     The  Plaintiff  had  as  much  opportunity  of  ascertain- 

(p)    2  W.  W.  &  A'B.,  L.  57. 
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XDg  the  character  of  the  fasteiuiigfi  and  the  ladders  as  anybody  else  hai 
Even  if  it  were  the  fault  of  the  mining  manager  that  the  ladders  were 
insecurely  fastened,  that  only  amounted  to  negligence  of  a  fellov- 
servant,  for  which  the  company  was  clearly  not  liable:  BiUf/  ». 
BaxendaU  (q),  Tarrant  v.  Wehh  (r),  Wilson  v.  Merry  (*),  SearU  «. 
Lindmy  (^),  Gallagher  v.  Piper  (r),  Off  den  v,  Mummens  (to),  Mdim 
V,  Shaw  {a),  Brown  v.  Accrington  Cotton  Spinning  Company  (y). 


Our.  adt.wJi 


September  16.  Barey,  A.C.J.  —  Appeal  from  County  Court,  Ball&rat.  Tb 
Plaintiff  sued  for  damages  for  negligently  permitting  a  ladder  to  b 
insecurely  fixed,  by  which  he  sustained  certain  injuries.  A  verdict  vii 
returned  for  the  Plaintiff;  damages  £125.  At  the  dose  of  tie 
Plaintiff's  case  the  Defendants  applied  for  a  nonsuit,  upon  the  grooni 
that  there  was  no  case  to  go  to  the  jury.  It  is  due  to  the  leanied 
Judge  who  tried  the  case,  as  well  as  to  ourselves,  to  remark  that 
this  is  not  a  proper  mode  of  taking  an  objection  by  way  of  non* 
suit.  The  objection  is  too  large,  vague,  and  general.  It  opens  up  bo 
fewer  than  four  different  lines  of  defence  ;  and  it  is  quite  possible  tfait 
only  one  of  these  may  have  been  argued  before  the  Judge  at  the  trial, 
and  decided  by  him,  whilst  a  totally  different  point  may  have  beoi 
argued  before  us.  "  No  case  to  go  to  the  jury  "  may  mean  that  the 
Plaintiff  contributed  by  his  own  negligence  to  the  injury  which  brfefl 
him ;  and  there  is  evidence  to  support  that  view  if  it  had  been  put 
to  the  Judge,  because  there  is  evidence  that  the  Plaintiff  took  his  tools 
with  him  when  ascending  the  ladder,  and  there  was  an  assertion  of  one 
of  the  witnesses  that  to  do  so  was  improper.  There  is  also  a  fiut 
appearing  in  the  evidence,  that  Qriffiths,  a  fellow-laborer,  who  went 
before  him  up  the  ladders,  also  carried  tools,  and  it  may  have  been 
contended  (although  we  do  not  know  that  it  was)  that  the  combined 
weight  of  these  men  and  the  tools  was  more  than  the  ladder  ww 
capable  of  bearing.  It  is  possible  that  the  case  may  have  been  put  aa 
one  in  which  the  damage  arose,  from  the  act  of  one  of  his  fellow- 
laborers  having  caused  the  injury  to  the  Plaintiff ;  or  that  the  injurr 
was  occasioned  through  the  neglect  of  Mr.  Jones^  regarding  him  «  a 


{q)  6H.  AN.,  445. 

(r)  18C.  B.,  797. 

(*)  L.  R.,  1  H.  L.,  S.  A.,  326. 

(0  11  C.  B.,  N.  S.,  429. 


(o)  16  C.  B.,  N.  S„  669. 

{to)  8F.  &F.  751. 

{x)  IB.  &S.,  437. 

(y)  3H.  &C.,  611. 
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feQow-serYaat ;  or,  finally,  it  may  have  been  put  that  there  was 
no  negligence  by  the  company,  irrespective  of  any  question  of  feUow- 
Beryants. 

The  case  was  argued  before  us  on  the  latter  ground  only,  but  we 
haTe  had  no  assurance  that  this  was  the  ground  taken  before  the  learned 
Judge  at  the  trial.  However,  we  must  deal  with  the  case  as  it  has 
been  presented  to  us.  The  question  then  is,  if  the  Defendants  are 
liable  for  the  injury  which  befel  the  Plaintiff,  in  consequence  of  negli- 
gence which  may  be  directly  imputed  to  them  ?  It  is  unnecessary  to 
consider  the  question  of  the  injury  being  caused  by  a  fellow-laborer,  or 
to  enter  upon  the  principles  upon  which  the  rules  regarding  such  cases 
are  upheld.  We  call  attention  to  Murphy  v.  Smith  (z),  which  not  only 
alludes  to  the  class  of  cases  already  mentioned,  and  others  also,  but  lays 
down  the  general  leading  principle,  which  we  consider  sufficient  to  guide, 
indeed  to  control,  us,  and  to  justify  in  the  amplest  manner  the  decision  at 
which  we  have  arrived.  That  was  an  action  in  which  a  youth,  engaged  in 
the  employment  of  a  person,  who  made  lucifer  matches,  brought  an  action 
against  his  employer  for  injury  caused  by  the  explosion  of  some  of  the 
materials  he  was  using.  The  Defendant  Smith  employed  a  foreman 
named  Simlack,  who  was  absent  from  the  workshop,  and  during  his 
absence  aperson  named  2>«5or  undertook  to  direct  this  youth  in  mixing  the 
chemical  materials.  It  was  held  that  Dehor  was  not  appointed  by  Smithy 
the  Defendant,  to  occupy  the  position  which  Simlach  filled;  that  he  did  not 
occupy  that  position,  and  that  consequently  Smith  was  not  answerable 
for  his  acts  The  question  for  us  to  consider  is,  whether  Jone^ — called 
the  manager  in  this  case — occupied  a  position  corresponding  to  that  filled 
by  Simlack  in  Murphy  v.  Smith  (x).  We  are  of  opinion  that  he  did. 
That  case  decided  that  "  To  render  a  master  liable  for  injury  to  one  in 
his  employ,  througb  the  negligence  of  another  person  also  in  his  employ, 
it  must  be  shewn  that  the  latter  was  placed  by  the  master  in  such  a 
position  of  trust  and  authority  as  to  be  fairly  considered  as  his  represen- 
tative in  the  establishment." 
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What,  then,  is  the  position  of  the  Defendants  in  this  case,  and  their 
so-called  manager  ?  The  Defendants  are  shareholders  in  a  company,  and 
it  may  be  presumed  live  in  different  parts  of  the  country  ;  it  is  no  stretch' 
of  the  imagination,  therefore,  to  suppose  that  it  is  almost  physically 
impossible  for  all  to  be  present  to  direct  the  operations  of  the  mine  ;  and 
that  accordingly,    it  became  necessary  that  some  person  should  be 

(«)    19  C.  B.,  N.  S.,  361. 
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appointed  by  tbem  to  undertake  the  supervision  of  the  works.  It  is 
difficult  to  gather  from  the  case  as  presented  by  the  Plaintiff  the  exact 
position  in  which  Jones  stood,  but  he  was  himself  examined  for  the 
Defendants,  and  we  are  at  liberty  to  peruse  the  evidence  given  for 
the  Defendants  as  well  as  for  the  Plaintiff  to  see  if  there  be  any  evi- 
dence to  go  to  the  jury.  Jones  said  that  he  was  general  as  well  u 
legal  manager  of  the  mine,  that  he  had  supervision  of  the  worb 
under  ground,  that  he  kept  the  books,  that  he  gave  orders  ;  in  fact,  he 
conducted  all  the  business  in  as  complete  a  manner  as  an  individual 
owner  would  do  or  could  have  done  were  he  on  the  spot.  To  him  vai 
deputed  the  whole  management ;  he  performed  all  the  duties  whicb  m 
individual  mine-owner  would  have  performed.  He  is,  to  all  intents  aod 
purposes,  on  the  principles  laid  down  in  Murphy  v.  Smith  (a),  a  deputy, 
a  representative  of  the  Defendants,  a  vice-principal,  and  not  such  i 
manager  or  foreman  as  would  put  him  on  the  footing  of  a  fellow-servaiit 
Upon  this  the  whole  case  appears  to  turn. 


We  are  of  opinion  that  it  is  not  a  case  in  which  the  Plaintiff  cannot 
recover  by  reason  of  the  damage  having  arisen  through  the  negligence 
of  a  fellow-servant.  Also,  that  this  case  does  not  come  within  that 
class  of  cases  in  which,  while  an  owner  supplies  materials  sufficient  in 
quantity  and  ostensibly  good  in  quality,  he  does  not  guarantee  the  nature 
of  the  materials ;  nor  within  the  other  class  of  cases,  in  which,  while  lie 
employs  a  competent  person  to  supervise,  who  is  not  a  representative, 
or  deputy,  or  vice-principal,  all  he  is  bound  to  do  is  to  take  care  tliat 
the  man  is  competent,  because  he  does  not  guarantee  his  competencv. 
The  person  called  manager  here  was  not  a  fellow-servant.  He  was  the 
representative,  or  deputy,  or  vice-principal,  of  persons  who  could  not 
possibly  direct  the  management  of  the  mine  themselves ;  and  conse- 
quently they  are  responsible  for  the  injury  to  the  Plaintiff,  which 
was  caused  through  his  negligence.  Respecting  the  facts  ,  there  is  no 
doubt.  We  are  of  opinion  that  this  is  not  a  case  in  which  the  verdict 
should  be  disturbed. 

Appeal  dismissed,  with  cotU. 

Attorneys  for  Appellants :  MacgregoTy  'Ramsay  Sf  Brahe. 

Attorney  for  Eespondent :  Fawcett 


(a)    19  C.  B.  N.  S.,  361. 
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THE  PRESIDENT,  COTTNCILLORS,  AND  EATEPATEES  1B71. 

OF  THE  8HIEE  OF  COEIO,  Appellants,  v.  SMITH,  Eespondent.    ^^^iTso. 

Main-ro(td — Drainage — Injury  from  ttorm  water — lAdbility  of  Shire. 

A  shire  council  in  forming  a  main  road,  raised  it  and  made  a  cnlvert  under  it 
to  carry  off  the  water  dammed  back  by  the  raising  of  the  road.  This  culvert 
was  adequate  for  the  purpose  until  it  became  choked  with  sand  and  silt,  when 
the  Plaintiff's  land  was  overflowed  and  his  crops,  &c.,  damaged.  The  jury  found 
for  the  Plaintiff.     On  appeal. 

Held,  that  the  proper  questions  for  the  jury  were  whether  the  absence  of 
sufficient  provision  for  carrying  off  the  accumulated  storm  water  was  caused  by 
the  negligence  of  the  shire,  and  whether  the  injury  was  the  immediate  con. 
sequence  of  such  negligence,  and  the  jury  having  found  these  questions  in  the 
affirmative,  appeal  dismissed. 


A 


PPEAL  from  County  Court  at  Geelong. 

The  action  was  brought  by  the  Eespondent  to  recover  from  the 
Shire,  damages  for  not  keeping  in  repair  a  drain  and  culvert  in  Bridge- 
street,  Batesford.  A  verdict  was  given  for  the  Plaintift*,  and  Defendants 
appealed  on  the  ground  that  they  were  not  under  any  legal  obligation 
to  keep  the  drain  in  repair.  The  facts  of  the  case  are  fully  stated  in 
the  judgment  of  the  Court. 

Fellows  (with  him  Higinhotham  and  Molesivorth)  for  the  Appellants. 

Williams  for  the  Eespondent. 

Out.  adv.  vult. 


Ba.ebt,  a. C. J.— -Appeal  from  the  County  Court  of  Geelong.  The  September  80. 
case  stated  that  the  Eespondent  had  sued  the  Appellants  in  that 
Court,  and  had  recovered  a  verdict  with  damages  £21  7*.,  for  negligence 
on  their  part  in  not  having  repaired  and  cleaned  out  a  drain  under 
a  main  road,  whereby  the  water  was  diverted  from  its  natural  course 
and  flooded  the  Eespondent's  land,  injuring  it,  his  fruit  trees,  growing 
crops,  hay,  fences,  and  the  furniture  in  his  house.  The  road  was 
a  main  road.  The  Appellants  took  possession  of  it  in  the  year  1864. 
At  the  place  in  question  the  road  had  been  raised  to  cross  a  hollow ; 
the  natural  flow  of  the  rainwater  was  thereby  altered.  A  culvert  had 
1)0611  made  to  pass  under  the  formation  in  order  to  carry  off  the  water. 
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1871.       This  culvert  had  become  choked  with  mud  and  silt,  the  flow  of  tk 
Pbbbidbkt,   water  was  arrested,  and  the  lodgment  caused  the  damage  of  which  the 
THE^HiM  OP  Respondent  compkined. 
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Smith.  ^^^  *^®  Appellants  it  was  argued  that  their  duty  was  merely  to 

.  repair,  maintain,  and  continue  the  road  in  good  repair  for  traffic ;  Aat 
this  was  not  an  injury  done  to  a  traveller,  and  that  consequently  ^ 
action  would  not  lie.  Hammersmith  Bridge  Company  v.  Overseen  (f 
SJammersmith  (5),  Parsons  v.  Vestry  of  St.  Matthew's,  Bethnai  OreeM{e\ 
were  cited,  but  we  have  failed  to  discover  the  applicability  of  eitbff. 
The  general  principle  appears  to  be,  that  where  trustees  of  a  road,  a 
municipal  bodies  charged  with  similar  duties,  are  empowered  to  do 
a  specific  act,  such  as  to  raise  a  road,  lower  a  hiU,  or  cut  a  drain,  tai 
in  doing  so  they  injure  the  property  of  some  private  person,  thej  aft 
not  liable  to  answer  for  it  if  they  do  no  more  than  the  Act  of  Parliament 
enjoins ;  though  if  the  same  work  were  done  by  a  private  person  in 
action  could  be  sustained  against  him  without  his  having  been  guily  of 
negligence ;  the  one  act  having  been  done  in  furtherance  of  a  gencnl 
object  of  public  convenience,  the  other  of  individual  personal  benefit 
But  where  the  act  authorised  is  done  so  carelessly  and  improperly  that 
the  careless  and  improper  manner  in  which  the  work  is  executed  &&et 
creates  a  damage  or  aggravates  an  existing  damage,  then  the  poblie 
body  is  liable :  Sutton  v,  Clarke  (d),  Gfrocers*  Company  v.  Donne  (e), 
Herring  v.  Metropolitan  Board  of  Works  (/),  Coe  t>.  Wise  (y). 

It  is  to  be  inferred  from  the  case,  though  not  expressly  stated,  thit 
the  culvert  in  question  was  adequate  for  some  years  to  serve  all  the 
purposes  required,  but  it  is  averred  and  was  proved  that  the  AppeUflnts 
had  failed  to  cause  it  to  be  scoured  out,  which  was  a  continuing  duty 
imposed  on  them.  We  are  of  opinion  that  the  proper  questions  for  tiie 
jury  were  whether  the  absence  of  sufficient  provision  for  carrying  off 
the  accumulated  storm  water  was  caused  by  the  negligence  of  tlie 
Appellants :  Whitehouse  v,  Fellowes  {h),  and  whether  the  injury  of 
which  the  Bespondent  complained  was  the  immediate  consequence  of 
such  negligence ;  and  that  as  they  have  found  those  questions  in  the 
affirmative  the  verdict  should  not  be  disturbed. 

Appeal  dismistei 

Attorney  for  Appellants :  JT.  M,  Bavies, 

Attorney  for  Bespondent :  Qvy. 

(ft)  L.  B.,  6  Q.  B..  280.  (0)  8  Bing.  N.  C,  84.  (g)  L.  R.,  1  Q.  B.,  711 
lo\  L.  K,  8  C.  P.,  66.  (f)  19  C.  B.  X.  S.,  610.  (A)  10  C.  B.  N.  &,  765. 
((i)    6  Taunt,  42. 
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PBITH  V.  THE  MARITIME  GENEEAL  CREDIT  AND  I87i. 

DISCOUNT  COMPANY.  s^^sQ. 

t 

Mortgage  of  chattels — Default — &iving  time — Seizure  and  sale,  ^^///rU..»v^<  \/,7at(^ 


Although  as  between  first  and  second  mortgagees  of  chattels,  the  title  of  the 
first,  as  grantee,  is  absolute  if  the  condition  be  not  performed,  the  same  rule  does 
not  apply  as  between  the  mortgagee  and  mortgagor.  A  mortgagor  of  chattels 
has  a  special  property  in  the  mortgaged  goods,  until  "  default,"  and  may  maintahk 
an  action  against  the  mortgagee  for  seizing  and  selling  before  "  default." 

A  mortgagor  of  chattels  is  not  guilty  of  "  default,"  so  as  to  make  the  mortgage 
absolute,  by  non-payment  of  the  mortgage-money  at  the  time  specified  in  the 
mortgage  deed,  if  the  mortgagee  has  agreed  by  parol  to  extend  the  time  for 
payment. 


"f  ^K'^'  ^  ^ 


R 


ULE  nisi  for  a  nonsuit  or  new  trial. 

The  declaration  contained  the  following  counts — First,  trover; 
second,  detinue ;  third,  setting  out  a  bill  of  sale  by  which  Plaintiff 
Bold^  assigned,  and  transferred  certain  ^oods  in  consideration  of  De- 
fendants discounting  a  promissory  note  for  £111,  but  after  the  Plaintiff 
had  paid  the  note  the  Defendants  wrongfully  sold  the  goods ;  fourth, 
for  detaining  the  goods  mentioned  in  the  bill  of  sale  an  unreasonable 
time.  Defendants  pleaded,  as  to  certain  of  the  goods  not  included  in 
the  bill  of  sale,  a  judgment  recovered  by  the  present  Plaintiff  in  a 
former  action  between  the  same  parties,  and  as  to  the  goods  included 
in  the  bill  of  sale,  Kot  guilty,  not  possessed,  and  a  special  plea  that 
Defendants,  as  owners  of  the  goods  under  mortgage,  had  a  right,  before 
payment  of  the  promissory  note,  to  sell  them. 

The  Defendants  had  discounted  a  promissory  note  of  the  Plaintiff 
dated  24th  June,  1870,  for  £111,  payable  at  three  months  after  dote-. 
As  security  Plaintiff  gave  an  absolute  bill  of  sale  over  certain  ftimiture 
and  photographic  materials.  The  bill  of  sale  provided  that  Defendants 
might  enter  and  take  possession  of  the  goods  assigned  in  the  event  of 
non-payment  of  the  bill  of  exchange,  or  of  non-payment  of  the  rent  of 
the  premises  whereon  the  goods  comprised  in  the  bill  of  sale  were. 
Defendants,  on  25th  January,  1871,  seized  a  quantity  of  goods  of  the 
Plaintiff,  some  mentioned  in  the  bill  of  sale,  some  not  mentioned.  An 
action  was  brought  by  JE^itk  against  the  Company  for  this  seizure,  which 
resulted  in  a  verdict  for  the  Plaintiff  for  £100  in  respect  of  the  goods 
not  included  in  the  bill  of  sale,  and  a  verdict  for  the  Defendants  in 
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1871.        respect    of  the   goods   included   in   it.     After   these   yerdicts  were 

FsiTH       given,  the  Company  sold  the  goods  they  had  seized,  and  the  Plaintiff 

Mamtime    ^^^^^'^P*^^  brought  this  action.      The  jury  found  a  verdict  for  tiic 

Gbkeral     Plaintiff  as  to  the  goods  included  in  the  bill  of  sale,  damages  £200. 

Discoumt'^  The  Defendants  obtained  a  rule  for  a  nonsuit,  on  the  ground  that  the 

CoMFAKT.    evidence  did  not  support  the  declaration;  or  for  a  new  trial,  ontiie 

ground  that  the  verdict  was  against  the  (evidence.     The  facts  as  dii- 

closed  in  the  evidence  given  at  the  trial  are  fiilly  stated  in  the  judgment 

of  the  Court. 

Jf.  A.  MoDannell  and  Williams  shewed  cause. 

Michie,  Q.C.,  and  Higinbotham  in  support  of  the  rule. 

CW".  ado.  fwft. 


September  80.  BjLBBT,  A.C.J. — Trover  for  the  conversion  of  the  Plaintj^s  goodi. 
Of  these  a  certain  portion  was  included  in  a  bill  of  sale,  dated  24tli 
June,  1870.  A  certain  other  portion  consisted  of  goods  not  included 
in  the  bill  of  sale.  It  is  necessary  to  introduce  here  a  statement  of 
transactions  previously  had  between  these  parties,  as  given  in  evidence 
at  the  trial,  in  order  that  the  somewhat  complicated  transactions  may 
be  clearly  understood. 

In  the  month  of  June,  1870,  the  now  Plaintiff  borrowed  £100  from 
the  now  Defendants,  and  gave  to  them  his  promissory  note,  payable  on 
demand,  for  £111 — the  £11  being  for  three  months'  interest  on  the 
principal  sum.  He  also  gave  to  the  Defendants  a  bill  of  sale  of  the 
furniture  on  his  premises,  and  of  the  stock  employed  in  his  business  ae 
a  photographer,  to  secure  the  payment  of  the  note.  At  the  expiration 
of  the  three  months  for  which  interest  on  the  promissory  note  had  been 
paid,  the  Plaintiff  applied  to  the  Defendants  for  an  extension  of  the 
period  of  the  loan.  This  was  agreed  to  on  payment  by  the  Plaintiff  of 
interest,  which  was  paid  at  the  same  rate.  The  promissoiy  note  wai 
held  over  for  three  months — to  29th  December,  1870.  A  contention 
arose  as  to  whether  a  further  extension  of  the  loan  for  another  period 
of  three  months  had  been  agreed  to  or  not,  and  the  now  Defendants, 
on  25th  January,  1871,  seized  the  goods  mentioned  in  the  bill  of  sale, 
as  well  as  others  not  included  therein ;  removed  them  from  the 
Plaintiff's  premises,  and  retained  them  in  their  possession. 
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For  tliat  seizure  in  yiolation  of  the  agreement  for  extension  of  time,        l^^^- 
the  now  Plaintiff  brought  his  special  action.     That  case  came  on  for       Fbitb 
trial  at  nisi  pritts,  on  the  25th  May,  and  witii  respect  to  the  goods  not    _    ^* 
in  the  bill  of  sale,  he  recovered  a  verdict  vrith  damages,  £100.     As     Gensbal 
regards  those  in  the  bill  of  sale,  the  jury  returned  a  verdict  for  the     Sisoount^ 
Defendants.     After  that  action  had  been  disposed  of,  the  now  Plaintiff,     Comfahy. 
on  the  lOfch  June,  demanded  re-delivery  to  him  of  the  goods  which  had 
been  seized  by  the  Defendants  in  the  month  of  January  previous ;  the 
Defendants  refused  to  deliver  them  up,  and  sold  them  on  the  13th  of 
the  same  month  of  June ;  thereupon  the  Plaintiff  brought  the  present 
aetion  to  recover  damages  for  the  conversion  of  the  same  goods.     As 
to  those  not  included  in  the  bill  of  sale,  the  Defendants  pleaded  judgment 
lecovered  in  the  former  action,  and  a  verdict  was  entered  for  them 
thereon.    As  to  the  goods  included  in  the  bill  of  sale,  the  Defendants 
pleaded  not  guilty,  and  not  possessed,  and  a  special  plea,  that  the  goods 
were  the  Defendants'  goods  from  the  date  of  the  bill  of  sale  to  the  day 
of  the  committal  of  the  alleged  grievances,  and  that  therefore  the 
Defendants  had  a  right,  as  the  owners  of  the  goods,  and  before  the 
payment  of  the  promissory  note,  to  seize  and  sell.     But  they  omitted 
to  plead  the  judgment  recovered  by  them  in  the  former  action  with 
respect  to  these  goods.    • 

At  the  trial  the  Plaintiff  opened  as  his  case,  that  the  claim  of  the 
Defendants  under  the  bill  of  sale  was  paid  by  the  verdict,  and  the 
Defendants  had  no  right  to  sell.  The  Defendants  asserted  that  the 
verdict,  which  was  delivered  on  the  25th  May,  had  no  such  effect,  and 
as  the  sale  took  place  before  judgment  was  entered  up  on  the  verdict 
(judgment  was  not  signed  until  the  26th  June),  the  sale  could  not 
thereby  be  invalidated,  they  accordingly  claimed  a  nonsuit.  This,  the 
subsequent  course  of  the  case,  renders  it  unnecessary  for  us  to  consider. 

Then  arose  the  question  of  whether  such  default  had  been  made  by 
the  Plaintiff  as  justified  the  Defendants  in  seizing  and  selling.  This 
depended  much  on  the  credence  the  jury  were  disposed  to  give  to  the 
Plaintiff  and  his  daughter,  as  to  whether  the  time  for  payment  of  the 
promissory  note  had  on  the  29th  December,  1870,  been  further  extended 
b^  a  valid  parol  agreement.  They  deposed  that  it  had  been  so  extended, 
and  were  contradicted  by  the  manager  of  the  Defendants,  who  was  to 
a  certain  extent  corroborated  by  his  derk.  It  was  the  province  of  the 
jury  to  decide  on  the  value  of  the  evidence.  They  gave  credit  to  the 
Plaintiff  and  his  witness,  and  as  the  seizure  took  place  on  the  29th 
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1871.       January,  before  the  expiration  of  the  period  of  extension,  they  held  fte 
Pmth       seizure  wronginl,  and  for  the  conversion  of  the  goods  included  in  the 
J-/'*  bill  of  sale  they  gave  a  verdict  for  the  Plaintiff,  with  damages  £200. 

GXNESAL 

DiscoitbS^       In  support  of  the  rule  for  a  new  trial,  it  was  urged  on  behalf  of  tk 

CoMpAinr.    Defendants  that,  irrespective  of  the  alleged  extension  of  time,  eren  if 

agreed  to,  which  was  still  denied,  the   seizure  was  not  wrongful 

(1)  Because,  even  if  the  right  of  possession  were  in  the  Plaintiff,  »aA 
right  had  been  divested  by  a  breach  of  condition  in  suffering  a  distm 
for  rent  in  arrear  to  be  made  on  his   premises    by   his   landlord 

(2)  Because,  on  a  perusal  of  the  bill  of  sale,  it  is  apparent  the  Plaintiff 
wafl  not  entitled  to  possession  of  the  goods,  for  by  its  express  tem 
they  were  in  the  Defendants.  A  comparison  of  dates  disposes  of  111 
first  objection,  for  the  seizing  by  Defendants  took  place  on  the  2$ik 
January,  the  distraint  by  the  landlord  on  the  27th. 

The  case  of  Maugham  v.  Sharpe  (J),  cited  at  the  trial,  was  stronglj 
relied  on  by  the  Defendants.  In  that  case  it  was  held,  on  the  authoritT 
of  Hoy  V.  Denny  (k),  distinguishing  between  a  mortgage  of  chattels  and 
a  pledge  without  delivery,  that  in  the  case  of  a  mortgage  of  chattelB  the 
property  is  absolutely  and  indefeasibly  vested  in  the  grantee  if  tlw 
condition  be  not  performed ;  so  that  the  second  mortgagee  had  no  right 
of  action  against  the  first  mortgagee  for  having  carelessly  and  n^Ii- 
gently  sold  at  an  undervalue  the  goods  described  in  the  securities  held 
by  each.  That  is  consistent  with  the  sound  principle  that  as  betwesi 
two  mortgagees  the  title  of  the  first  is  paramount,  and  the  second  can- 
not be  allowed  to  set  up  any  right  adverse  to  what  is,  as  against  him, 
an  absolute  ownership.  The  position  of  the  mortgagor  is,  howerer, 
essentially  different  from  that  of  a  second  mortgagee.  He  transfra^ 
his  property  in  his  goods  to  the  mortgagee,  but  that  is-  subject  to  hii 
right  of  redemption,  and,  although  it  be  not  specifically  stated  in  the 
deed,  the  mortgagor  has  clearly  reserved  to  him  a  special  property  in 
the  goods  until  he  makes  default  in  payment,  and  he  has  therefore  a 
right  of  action  for  seizing  and  selling  the  goods  before  that  event  arises. 
This  is  demonstrated  by  the  case  of  Albert  v.  The  Qrosvenor  IiwesUMHi 
Chmpany  (Q.  It  was  there  determined  that  'default"  meant  some- 
thing wrongful — some  omission  to  do  that  which  ought  to  have  been 
done  by  the  party  bound  to  pay  without  the  consent  of  the  party  haiing 
the  right  to  waive  the  payment,  and  that  it  could  not  be  said  that  dehah 
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was  made  in  payment  wlien  the  omission  to  paj  Itad  the  ooncarrenod 
of  the  other  party  K  the  person  who  is  to  receiye  payment  agree 
that  the  time  within  which  payment  is  to  be-  made  should  be  extended, 
he  should  not  be  allowed  to  say  that  omission  to  pay  within  such 
extended  time  is  a  ^  default.'*  It  would  be  monstrous  (as  was  said  by 
die  Lord  Chief  Justice)  to  hold  it  was  a  ^  default/'  for  the  mortgagee 
might  always  lead  the  mortgagor  into  a  snare  by  consenting  that  the 
time  for  payment  should  be  extended  and  then  coming  down  upon  him 
by  insisting  that  there  had  been  a  "  default." 


169 


1871. 


QsinmAL 

Cbbdit  avd 

Discount 

OOKBASY. 


After  weighing  the  evidence  given  on  both  sides,  the  jury  have  found 
tiiat  there  was  a  valid  agreement  between  the  Plaintiff  and  Defendants 
that  the  time  of  payment  should  be  extended.  It  follows,  therefore^ 
that  no  "  default "  was  made  by  the  Plaintiff.  The  seizure  by  the 
Defendants  was  consequently  illegal.  The  special  property  which  the 
Plaintiff  had  in  the  goods  gave  him  a  right  of  action.  The  verdict 
rst-omed  for  him  must  stand.    The  rule  for  a  new  trial  is  discharged. 


Attorney  for  Plaintiff:  Kidstan, 


Mule  dUcharged, 


Attorney  for  Defendants :  Braham, 


THOBBUBN  v.  BUCHANAN. 

Zand  AjsU  1865  and  IseQ—Leaie^Foffeiture—Oasette  NoHce^JTaiver. 

A  eondition  of  fbrfeitore  in  a  lease  is  enforceable  or  not  at  the  option  of  the 
lessor,  bat  his  election  when  onoe  exercised  is  final  and  irrevocable. 

A  notice  of  forfeiture  within  the  Act  No.  860,  sec  101,  is  conclnsive  evidence, 
not  only  of  the  formal  acts  of  the  Board  of  Land  and  Works,  bnt  also  that  the 
fbrfeitore  has  been  incurred  and  the  Board  has  elected  to  revoVe  the  lease,  and 
alter  snch  notice  the  recd.pt  of  rent  by  the  Board  will  not  operate  tm  a 
waiver  of  the  forfeiture. 


JUmeU  o.  Farkimon  [6  W.  W.  &  a'B.,  L.  264.]  distin^uiahed. 


E 


IJECTMENT.— In  September,  1866,  Plaintiff  selected  und«r  the 
"  Amending  Land  Act  1865/'  land  near  Terang,  and  obtained  a  Crown 
lease  of  it.  On  the  7th  May,  1869,  a  notice  was  published  by  the 
Board  of  Land  and  Works  in  the  Government  Oaaette  declaring  the 


Septmiiher 
12,  18,  80. 
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1871.  land  forfeited  for  non-improvement  as  required  by  the  leaae.  No 
Thobbubit  notice  of  the  forfeiture  was  sent  to  the  Plaintiff.  He,  however,  accord- 
BuoH  ^^^  ^  ^me  of  the  evidence,  heard  of  it.     On  the  26th  June,  1869,  the 

Plaintiff  paid  a  half-year's  rent  in  advance  to  the  receiver  and  pay- 
master, the  agent  of  the  Board.  A  lease  of  the  same  land  wu 
subsequently  granted  to  the  Defendant,  but  was  dated  back  to  Ik 
8th  May,  1869,  and  in  May,  1870,  the  Defendant  was  put  in  possessioo 
by  the  Crown  lands  bailiff.  This  action  was  then  brought.  The  jury 
returned  a  verdict  for  the  Plaintiff,  and  found  specially  that  the  Plaintif 
had  not  made  the  improvements,  but  that  the  Board  had  waived  tbe 
forfeiture.  In  this  term  the  Defendant  obtained  a  rule  nisi  pursoani 
to  leave  reserved  to  set  aside  the  verdict  for  the  Plaintiff  and  enter  i 
verdict  for  the  Defendant. 


FelUnos,  Wrixon  and  JFt/Zuim«  shewed  cause. — This  action  is  properly 
maintainable.  Where  a  tenant  has  forfeited  his  lease,  the  landloid 
may  either  insist  upon  the  forfeiture  or  waive  it ;  but  his  election  to 
forfeit  or  to  waive  when  once  exercised  is  final.  In  Janes  v.  Carter  («), 
where  the  landlord  brought  an  action  for  rent,  it  was  held  that,  aa  lie 
had  previously  served  a  declaration  in  ejectment,  he  could  not  after- 
wards treat  the  Defendant  as  his  tenant.  In  Dendy  v.  NicholU  (ft), 
it  was  also  held  that  where  there  was  a  forfeiture  the  landlord  miglit 
by  some  unequivocal  act  communicated  to  the  parties  waive  the 
forfeiture.  An  acceptance  of  rent  is  such  an  unequivocal  act,  behind 
which  the  Board  cannot  go.  If  they  had  made  up  their  mind  to  insist 
on  the  forfeiture,  rent  should  not  have  been  taken.  It  was  so  held  in 
Hussell  V,  Parkinson  (o).  The  same  principle  was  acted  on  in  Ward 
V.  Day  (p).  The  Q-ovemment  official  who  received  the  rent  was  the 
agent  of  the  Board,  and  his  act  was  the  act  of  the  Board.  The 
Defendant  relies  on  sec.  101  of  the  "  Land  Act  1869,"  which  enacts 
that  all  notices  purporting  to  declare  that  the  G-ovemor  had  forfeited 
any  lease  shall  be  received  as  conclusive  evidence  that  the  lease  was 
lawfully  forfeited.  That  section  was  passed  to  meet  a  decision  of  this 
Court  in  M^Dowall  v.  Myles  (q),  that  the  Gazette,  per  se  was  not 
evidence  of  the  forfeiture.  It  therefore  does  not  carry  the  present 
case  one  step  ^irther,  for  the  Plaintiff  admits  the  forfeiture,  but  sajs 
that  it  was  waived  by  the  subsequent  unequivocal  conduct  of  the 
Board.     The  publication  in  the  Gazette  was  not  communicated  to  the 
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m)  16M.  &W.,  718. 

4  C.  B.  N.  8.,  876. 
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Plaintiff,  it  was  merely  notice  to  other  persons,  but  he  was  not  bound        1^^* 
to  read  the  Gazette.     They  ought  to  have  sent  him  express  notice  of    t^obbubn 
the  forfeitare.     At  the  utmost  the  section  in  question  only  amounts  to    ^     *' 
this,  that  the  Gazette  is  sufficient  evidence  of  the  declaration  of  the 
Board.    The  clause  is  a  most  unusual  one,  and  should,  therefore  have 
&  strict  interpretation,  as  it  is  in  derogation  of  every  principle  of  law. 
It  should  be  shewn  that  the  tenant  had  done  something  to  justify  'the 
forfeiture ;    had  done  something  to  enable  the  Board  to  declare  the 
forfeiture.     Then  the  section  would  come  in,  and  make  the  Gazette 
conclusive  evidence  that  all  the  formalities  had  been  complied  with 
Vy  the  Board,  otherwise  the  Board  might  forfeit  for  the  most  arbitrary 
reasons,  or  for  no  reason  at  all:    Oroft  v.  Lumley  (r),  Gheenwoocf  v. 
Wood  ham  (*). 

Hiffinbotham  and  Moleetoorth  for  the  rule. — ^There  was  no  waiver  of 
the  forfeiture  by  the  acceptance  of  the  rent,  or  if  there  were  the 
Plaintiff  is  not  in  a  position  to  take  advantage  of  it.  He  can  only 
succeed  by  the  strength  of  his  own  title,  and  he  has  none.  It  is  not 
disputed  that  the  right  to  forfeit  can  be  waived.  But  as  admitted  on 
the  other  side,  when  once  the  landlord  has  exercised  his  option  his 
election  is  final.  Here  the  Board  exercised  its  option  and  declared  the 
lease  forfeited  before  the  receipt  by  its  agent  of  the  rent.  The 
forfeiture  was  then  absolute,  and  the  receipt  of  rent  could  not  revive 
the  lease.  Russell  v,  Farhinson  (t),  is  clearly  distinguishable  from  the 
present  case.  There  the  Plaintiff  had  made  Mmself  liable  to  forfeit  his 
lease ;  with  the  full  knowledge  of  that  fact  the  Board  accepted  rent, 
and  afterwards  they  declared  the  lease  forfeited.  It  is  said  that  the 
lessee  should  have  notice.  But  so  he  had.  He  admitted  having  heard 
of  it ;  and  it  was  his  duty  to  read  the  Gazette,  He  knew  he  had 
incurred  a  forfeiture ;  he  knew  that  the  intention  of  his  landlord  would 
be  officially  recorded  in  the  Gazette,  and  it  was  his  duty  to  look  there 
for  that  intention.  [Williams,  J. — That  would  be  a  most  obscure  way 
of  giving  notice.  The  proper  course  was  surely  to  send  a  letter.] 
There  was  no  advantage  in  giving  the  notice  to  the  world  by  the 
Gazette  if  it  did  not  also  affect  the  tenant.  The  effect  of  giving  notice 
to  the  world  was  that  any  person  might  select,  but  there  could  be  no 
selection  if  the  legal  estate  was  still  in  the  tenant.  Section  10  L  of  the 
"  Land  Act  1869  "  is  conclusive,  and  was  passed  to  meet  this  very  case. 
It  would  be  absurd  to  say  that  that  section  only  applied  to  formalities, 

(r)    5  El.  &  Bl.,  648.  (t)    6  W.  W.  &  a'B.,  L.,  2^. 

(«)    2M.  &R.,  864. 
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1871.       when  it  was  much  more  difficult  to  prore  the  reasons  for  forfeitiiiB  thaa 
TBOBBimir    ^he  formal  acts  of  the  Board.     Tolman  «.  Foribwry  («),  Ooieswortk  9. 
^'  Spokes  (to),  and  Meg.  v.  SoU  {a),  were  cited. 

Ckar.  miio.  raft. 


September  80.  Babbt,  A.G.J. — ^Ejectment  to  recover  land  near  Terang,  selected 
bj  the  Plaintiff  and  leased  b j  the  Board  of  Land  and  Works  to  him  in 
the  jear  1866.  He  continued  in  possession  until  7th  May,  1869,  vlieB 
notice  of  forfeiture  of  his  lease — ^b  j  reason  of  his  not  having  complied 
with  certain  conditions  respecting  improvements --was  published  in  tfas 
Oo9&mment  Gtteette  of  that  date.  There  is  no  evidence  that  tb 
Plaintiff  had  read  this  notice  in  the  Gazette,  or  received  any  diied 
notice  of  the  forfeiture  from  the  Board.  There  is  some  evidence  ty 
he  had  heard  from  some  source  of  the  forfeiture  of  his  lease,  and  theie 
is  reason  to  believe  that,  acting  on  some  such  intelligence,  or  on  tiie 
apprehension  that  the  forfeiture  would  be  declared,  he  attended  at  the 
office  of  the  Beceiver  of  inland  revenue  at  Warmambool,  on  the  2M 
June,  1869,  and  paid  to  him  six  months'  rent  in  advance  for  the  Isnd 
in  question.  On  the  4th  May,  in  the  following  year,  he  was  put  out  of 
possession  under  proceedings  taken  against  him,  a  lease  of  the  land  to 
the  Defendant,  dated  back  to  the  8th  May,  1869,  was  executed,  and 
possession  was  given  to  the  Defendant,  whereupon  this  action  wv 
brought.  A  verdict  was  returned  for  the  Plaintiff,  leave  being  reserved 
to  set  that  aside,  and  enter  a  verdict  for  the  Defendant. 

It  was  contended  for  the  Plaintiff  that  while  it  was  in  the  power  of 
a  landlord  to  insist  upon,  it  was  also  competent  for  him  to  waire,  • 
forfeiture — ^this  might  be  done  in  many  ways,  of  which  bringing  an 
action  for,  or  accepting,  rent  after  a  forfeiture  had  been  incurred,  were 
examples ; — that  when  the  waiver  was  once  exercised  it  was  final,  and 
the  landlord  could  not  afterwards  take  advantage  of  the  forfeiture— 
Jones  V.  Carter  (y),  Dendy  v,  NiehoU  (z)y  Ward  v.  Day  (a);  that  heie 
the  acceptance  of  rent  from  the  Plaintiff  by  the  officer  of  revenue  was 
an  unequivocal  act  whereby  the  Board  expressed  its  intention  to  treat 
the  Plaintiff  as  a  tenant,  notwithstanding  his  breach  of  condition,  whidt 
involved  the  forfeiture  of  his  lease ;  and  from  this  position  it  could  not 
be  allowed  to  recede.    This  was  decided  in  Buesell  v.  Parkmeon  \b). 

(«)  L.  R.,  6  Q.  B.,  246.  (x)  4  C.  B.,  N.  S.,  876. 

(w)  10  C.  B.,  N.  S.,  103.  (a)  5  B.  &  S.,  859. 

(a?)  5T.  B^486.  (b)  6  W.  W.  &  a'B.,  L,  264. 

(y)  16M.&W.,718. 
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For  the  Defendant  it  was  Bubmitted  that  after  the  forfeiture  had        l^^l* 
been  incurred  and  the  Board  had  declared  the  lease  void,  no  act,  which    Xhosbitbv 
under  other  circumstances  would  amount  to  a  waiver,  could  set  up    ^     *' 
the  lease  again.    Susaell  v,  Parkmsan  (c),  it  was  said,  differed  &om  the 
present  case  in  this  essential  particular,  that  there  the  rent  was  received 
flfter  the  breach  of  condition  creating  the  forfeiture  had  been  committed, 
but  before  the  Board  of  Land  and  Works  declared  its  intention  to 
reToke  the  lease.    In  that  case  it  was  open  to  the  Board  to  elect  whether 
to  accept  or  decline  to  receive  the  rent,  and,  having  taken  the  former 
eourse,  it  was  bound  thereby,  and  could  not  afterwards  treat  the  tenant 
as  a  trespasser.     But  here,  both  the  forfeiture  and  the  declaration  of 
tile  Board  preceded  the  receipt  of  rent.    The  election  had  been  exetciaed 
--the  act  was  irrevocable — the  contract  was  dissolved,  and  it  was  then 
out  of  the  power  of  the  Board  to  waive  the  forfeiture  —  Iblman  v, 
Portbufy  (^),  Coteswarth  v.  Spokes  (e). 

We  are  of  opinion  that  the  argument  for  Defendant  must  prevail. 
The  true  construction  to  be  put  upon  a  condition  or  proviso  regulating 
forfeiture  is,  that  it  is  void  at  the  option  of  the  lessor  ;  and  accordingly, 
if  he  exercise  the  option  that  it  shall  continue,  the  lease,  up  to  that 
period  voidable,  is  rendered  valid.  If  he  elect  that  it  shall  be  put  an 
end  to,  the  lease  must  be  determined. 

Now  it  is  enacted  by  the  "  Land  Act  1869,"  No.  360,  sec.  101,  that 
all  notices  heretofore  published  in  the  Government  Octette,  purporting 
to  declare  that  the  Q-ovemment  had  revoked,  forfeited,  or  declared  void, 
ftnj  lease  or  licence  issued  under  any  of  the  Land  Acts  heretofore  in 
force,  or  either  of  them,  shall  be  received  in  all  Courts  of  justice  as 
conclusive  evidence  that  the  lease  or  licence  was  lawfully  revoked, 
forfeited,  or  declared  void,  as  the  case  may  be.  This,  as  conceded, 
effectually  cures  the  objection  taken  in  the  case  of  McDowell  v.  Myles  (y^, 
and,  as  we  conceive,  gives  an  effect  of  quite  a  novel  character  to  such  a 
notice.  Instead  of  being  (as  the  former  Land  Act  made  the  notice) 
frima facie  evidence  of  the  intention  of  the  Q-ovemment  to  enforce 
forfeiture,  the  Gazette  notice  now,  as  between  the  landlord  and  tenant, 
IB  conclusive  evidence,  not  only  that  the  formal  acts  of  the  Board  have 
been  regular  and  legal,  but  that  the  forfeiture  has  been  committed,  and 
that  the  Board  has  elected  to  revoke  the  lease ;  as  regards  the  public, 
that  the  land  is  again  open  for  selection. 

(c)    6  W.  W.  &  A'B.,  L.,  264.  (e)    10  C.  B.,  N.  S.,  108. 

W   L.  R..  6  Q.  B.,  246.  (/)    6  W.  W,  A  VB.,  L.,  la 
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1871.  yfQ   recognise    also    the    distinction    drawn   between   BumU  «. 

Thobbitsn    Farkmson  (y)  and  the  present  case ;  and  are  of  opinion  that  the  f(HN 

g     *•  feiture,  having  been  committed,  and  the  Board  having  elected,  as  before 

observed,  to  treat  the  Plaintiff  as  a  trespasser,  it  was  not  in  its  power 

to  waive  that  act ;  and  consequently  that  the  receipt  of  rent  had  not 

such  operation.    The  rule  will  therefore  be  made  absolute. 


Mule  dbiokU. 


Attorneys  for  Plaintiff:  Macffregor,  Bamsa^  ^  Brake, 

Attorney  for  Defendant :  J,  M,  Davies, 

(ff)   6  W.  W.  &  a'B.,  L.,  264. 


5^^.18,30.  GERARD  V,  KREITMAYER. 

"  Counijf  Court  Statute  1869  '*  (No.  345),  sec.  44^AcH<m  removed  to  Supreme  Cotrt 

— Coete, 

Where  a  Defendant  removes  a  cause  from  the  County  Court  into  the  SupniM 
Court,  and  the  Plaintiff  recovers  a  verdict  for  any  amount,  he  is,  under  tk 
**  Couwty  Court  Statute  1869,"  No.  845,  sec.  44,  entitled  to  hia  full  cosie  ts 
between  party  and  party,  without  any  Judge's  certificate,  rule,  or  order,  and  free 
from  the  effect  of  any  privative  statute,  or  statute  directing  that  costs  shall  be 
taxed  on  different  scales  according  to  the  amount  recovered. 


s^ 


>XJMMONS  referred  into  Court,  to  shew  cause  why  Plaintiff's 
costs  should  not  be  taxed  as  between  party  and  party  on  the  higher 
scale. 

BilUnff  for  the  summons. 

Fellows  for  the  Defendant,  contra. 

Our.  adv.  wU. 


September  80.      Babet,  A.C.J. — The  Plaintiff  brought  an  action  against  the  Defen- 

dant  in  the  County  Court  of  Melbourne,  for  an  alleged  malidooe 

prosecution  on  a  charge  of  perj.  7.  The  action  was  removed  into  the 
Supreme  Court  by  the  Defendan  and  tried  at  msi  prius.  A  verdict 
was  recovered  by  the  Plaintiff,  wiv     damages  20*.     The  taxing  officer 


1 


Kbbiucayeb. 
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refhsed  to  tax  the  Plaintiff's  costs  unless  he  produced  a  certificate  that  l^7l> 
the  trespass  in  respect  to  which  the  action  was  brought  was  wilful  and  Qbeabd 
malicious.  A  summons  was  taken  out  before  a  Judge  in  chambers, 
calling  on  the  Defendant  to  shew  cause  why  the  Plaintiff's  costs  should 
not  be  taxed,  as  between  party  and  party,  according  to  the  higher 
scale.  This  summons  was  referred  to  the  Court.  Jamieson  v. 
Trevelyan  (A),  Fellas  v.  JBreshuer  {j),  Evans  v.  Bees  (^),  Irvine  v. 
Beddish  (/),  Qillett  v,  Qreen  (m),  were  cited. 

The  41st  section  of  the  "  County  Court  Statute''  of  Victoria,  No.  346, 
is  the  same  as  the  5th  section  of  the  EngHsh  Act,  31  &  32  Vic., 
cap.  cxlii.  The  English  Act  would  justify  the  course  the  taxing  officer 
has  taken.  There  are  three  modes  of  providing  for  costs  under  that 
section — (1)  By  certificate  on  the  record  given  by  the  Judge  at  nisi 
prius  that  there  was  sufficient  reason  for  bringing  the  action  in  the 
Supreme  Court.  (2)  By  rule  of  Court.  (3)  By  order  of  a  Judge. 
The  first  mode  could  not  be  adopted  by  the  Plaintiff,  where  the  Defen- 
dant moved  the  case  up  because  the  Judge  could  not  certify  to  the 
fact  that  the  action  was  "brought"  in  the  superior  Court  by  the 
PlaintifiT.  However,  either  of  the  other  two  courses  of  proceeding 
would  be  open  to  him.  But  there  is  no  section  in  the  Act  above 
referred  to,  or  any  other  of  the  English  County  Court  Acts,  like  the 
44th  of  the  Act  of  Victoria,  which  enacts  that  the  removal  of  a  case 
from  a  County  Court  by  the  Defendant  shall  be  made  on  the  order  of 
a  Judge,  on  such  terms  as  to  costs  as  the  Judge  shall  think  fit ;  and 
concludes  thus — "  But  in  such  case  should  the  Plaintiff  recover  a 
verdict,  he  shall  be  entitled  to  'full'  costs."  That  means  costs  between 
party  and  party.  No  certificate,  rule,  or  order  is  required.  The 
Plaintiff  is  entitled  to  his  costs  absolutely,  and  free  from  the  effect  of 
any  privative  statute,  or  of  those  which  direct  that  costs  shall  be 
taxed  on  different  scales,  according  to  the  amount  recovered. 

The  case  of  Irvine  v.  Beddish  (I),  decided  that  the  power  conferred 
on  a  Judge  to  give  a  certificate  under  the  43  Uliz.,  cap.  vi.,  to  deprive  a 
Plaintiff  of  costs  who  recovered  no  more  than  Is.  damages  in  an  action 
brought  on  11  Geo.  II.,  cap.  xix.,  sec.  19,  was  not  abrogated  by  the 
latter  Statute.  The  reason  given  in  the  judgment  is  obvious.  The 
latter  Act  did  not  repeal  the  former — the  Judge's  power  still  existed. 


(A)     10  Ex.,  269.  (0     5  B.  &  Aid.,  796. 

0;     L.  K.,  6  Q.  B.,  438 
(*)    9  C.  B.  N.  S..  391. 


L.  K.,  6  Q.  B.,  438.  (m)    7  M.  &  W.,  347. 


V.  B.      VOL,  U. — LAW,  N 
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1871.        But  here  the  reverse  is  the  case     A  subsequent  section,  later  tlian  the 

Gebabd      41  st,  removes  all  restrictions  imposed  by  it,  liberates  the  Plaintiff  from 

*•  disabilities  when  the  cause  is  removed  from  the  County  Court  by  the 

Krbitmayeb.  ,  ,  -^  / 

Defendant,  and  visits  the  latter  justly  with  the  higher  costs  which  he 
has  caused  the  Plaintiff  to  incur.  Accordingly  we  advise  the  learned 
Judge  to  direct  the  officer  to  tax  the  Plaintiff  his  costs  on  the  higher 
scale. 

Attorneys  for  Plaintiff:  McKean  Sf  Wihon. 

Attorneys  for  Defendant :  Taylor  Sf  Manton, 


fifep'.U.so.       EEGINA  V.   THE  BOAED  OF  EDUCATION. 

No.  149,  sees.  6,  10 — Board  of  Education — Regulation — Certiorari, 

Certiorari  does  not  lie  to  bring  up  a  regulation  made  by  the  Board  of  Edaca- 
tion  under  the  "  Common  Schools  Acty*  No.  149,  for  the  purpose  of  baTing 
it  quashed  as  being  ultra  vires. 

\jEBTIOBABL — Eule  nm  calling  upon  Her  Majesty's  Attorney- 
General  and  the  Board  of  Education,  to  shew  cause  why  a  writ  of 
certiorari  should  not  issue  directed  to  the  Board  to  remove  a  certain 
regulation  framed  by  the  Board  as  follows  : — 

•*  The  existence  in  any  locality  of  a  school  not  vested  in  the  Board  shall  not  be 
regarded  as  a  hindrance  to  the  establishment  of  a  vested  scho3l  in  that  locality  shoald 
such  be  applied  for,  althousfh  the  granting  of  aid  by  the  Board  to  such  school  should, 
according  to  section  10  of  the  *  Common  Schools  Acty  necessitate  the  withdrawal  of 
aid  from  the  non-vested  school." 

The  rule  nisi  was  obtained  at  the  instance  of  the  Rev.  H.  Geoghegan, 
of  Kyneton,  the  correspondent  of  the  Lauriston  Common  School.  The 
school  was  established  in  1865,  and  a  local  committee  appointed  and 
approved  of  by  the  Board.  In  1868  the  Board  required  that  a  mixed 
committee  should  be  appointed  in  lieu  of  the  original  committee,  who 
were  all  members  of  one  religious  denomination.  This  was  objected  to 
on  the  part  of  the  committee,  and  in  Eebruary,  1871,  the  Board 
informed  the  correspondent  that  aid  had  been  granted  to  a  new  school 
at  Lauriston  to  be  vested  in  the  Board,  and  aid  would  therefore  be 
withdrawn  from  the  existing  school  after  one  month  from  that  dat«, 
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and  such  aid  was   subsequently   withdrawn.     The   Board  purported        1871. 

to  act  under  the  regulation  in  question,  which  was  now  sought  to      Rbgina 
be  brought  up  and  quashed,  as  being  ultra  vires. 


V. 

BOABD  OF 

EDUCA.TION. 


Higinhotham  and  McKinlei/  shewed  cause. — Certiorari  does. not  lie  in 
this  case,  but  only  in  cases  where  the  order  sought  to  be  quashed  is  of 
a  judicial  nature.  In  Meg.  v.  The  Poor  Law  Commissioners  (w),  the 
Commissioners  exercised  judicial  or  ^w/7«/-judicial  functions.  So  in 
Beg.  V.  Warton  (o)  the  Commissioners  of  Sewers  also  possesped  judicial 
functions.  In  Ux  parte  Smith  (/?),  and  lieg.  v.  Northowran  Rate^ 
pagers  (^),  where  the  validity  of  orders  of  the  Secretary  of  State  were 
concerned,  the  Secretary  had  judicial  duties  to  discharge.  MoreoA'er, 
in  all  the  cases  there  was  somebody  agcjrieved^  some  one  person  or 
corporation,  against  whom  the  order  sought  to  bo  quashed  was  made. 
But  here  the  Kcv.  Mr.  Oeoghegan  is  not  injured  individually,  nor  as 
correspondent  of  the  school.  The  regulation  of  the  Board  is  general, 
and  does  not  apply  to  any  particular  case.  The  Court  has  a  discretion 
as  to  granting  the  writ,  and  even  if  it  had  power  to  issue  one  here, 
it  would  not  interfere. 

As  to  th3  legality  of  the  regulation,  the  Board  is  purely  an  adminis- 
trative body,  appointed  to  distribute  money  voted  by  Parliament  for 
educational  purposes.  It  took  the  place  of  the  old  Denominational  and 
National  Boards.  Under  those  Boards  the  practice  existed  of  having 
several  schools  in  the  same  district,  each  receiving  aid  from  the  State. 
The  Legislature  thought  it  advisable  to  abolish  this  system,  and  appoint 
one  Board  to  manage  the  schools.  Section  6  of  the  "  Common  Schools 
Act"  No.  149,  gives  the  Board  power  to  frame  regulations  as  to  the 
conditions  on  which  schools  shall  be  established  or  maintained.  There 
is  nothing  in  the  Act  to  compel  the  Board  to  continue  aid  to  any  one 
school.  On  the  contrary,  this  Court  decided  in  JKr  parte  Stevenson  (r) 
that  it  could  not  grant  a  mandamus  on  the  application  of  the  local 
committee  of  any  school  to  compel  the  Board  to  give  aid  to  that  school. 
Aid  may  be  withdrawn  from  any  school  therefore,  and  there  being  no 
school  in  the  district  receiving  aid  then  the  Board  can  grant  aid  to  a 
vested  school.  The  Board  here  might  have  removed  the  local  committee, 
but  they  do  not  take  that  extreme  course ;  they  ask  the  committee  to 
be  reconstructed,  and  on  refusal  they  grant  aid  to  another  school.  It 
cannot  be  contended  that '  aid   should  be  given  in  perpetuity  to  the 


\ 


n)     6  A.  &  E.,  1.  (?)    L.  R.,  1  Q.  B..  110. 

o)     2  B.  &  S.,  719.  (r)    4  W.  W.  «&  VB.,  L..  133. 

(p)    1J6.,  412. 
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1871.        Lauriston  school.     [Fellows — ^I  do  not  contend  that.]     If  tliat  is  not 

Keoina      maintained,  then  the  question  is  substantially  at  an  end.    The  Board 

„     ^*  withdrew  aid  from  one  school  and  srave  it  to  the  other.    The  regulation 

Board  of  .... 

Education,   complained  of  is  a  substantial  compliance  with  section  10  of  the  Act. 

The  whole  effect  of  that  section  is  merely  to  prevent  two  schools  within 

a  certain  distance  of  each  other  receiving  public  aid  at  the  same  time. 

Fellows  and  D.  A.  Hughes  for  the  rule. — Certi^yrari  will  lie  in  this 
case,  ior  the  Board  does  exercise  some  kind  of  judicial  function.    Thej 
have  power  to  remove  the  commitlee  no  doubt,  but  it  is  not  a  power  to 
be  arbitrarily  exercised.     It  can  only  be  on  cause  shewn,  and  for  some 
specific  reason.     In   Cooper  v.  The  Wanthicorth  Board  of  Works  (*),  it 
was  held  that  an  order  of  the  local  body  for  the  removal  of  a  house  was 
judicial,  that  the  householder  should  be  heard  before  the  order  was 
made,  and  therefore  the  order  was  quashed  on  certiorari.     As  to  the 
merits,  the  regulation  is  clearly  in  contravention  of  the  Act.    The  Act, 
section  10,  says — "  Xo  new  school  shall  receive  aid  from  the  consolidated 
"  revenue  which  shall   be  established  within  two  miles  of  a  school 
"  already  receiving  aid  from  the  consolidated  revenue,"  unless  under 
certain  circumstances.     The  regulation  is  a  clear  violation  of  that,  for 
it  provides  that  aid  may  be  granted  to  a  school  within  two  miles  of  one 
already  receiving  aid.     Whether,  if  aid  be  not  given  to  the  new  school, 
there  is  any  means  to  compel  its  continuance  to  the  old  school  is  quite 
another  matter.     Probably  the  Board  will  act  on  the  opinion  of  the 
Court  as  to  the  validity  of  the  rule  now  complained  of,  and  if  it  be 
declared  illegal,  continue  the  aid. 

Our.  adv.  vuU. 


September  30.  Barbt,  A.C.J. — The  Rov.  Horatio  Geoghngath,  correspondent  of  the 
Lauriston  School  Board — a  school  established  in  1865 — obtained  a  rule 
nisi  for  a  certioi*ari  to  bring  up  a  regulation  of  the  Board  of  Education 
in  order  that  it  might  be  quashed. 

On  shewing  cause,  the  argument  was  rested  mainly  on  the  prelimi- 
nary ground  that  certiorari  did  not  lie.  It  was  contended  that  the 
writ  was  granted  only  to  remove  judicial  proceedings  from  a  Court  in 
which  they  originated,  or  to  remove  orders  of  a  quasi -judicial  nature. 
The  writ  is,  doubtless,  one  highly  remedial  and  eminently  salutary,  to 
control  and  confine  within  due  limits  the  exercise  of  such  authority ; 

(*)    14  C.  B.  N.  S.,  180. 
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still  it  is  not  allowed  to  operate  on  persons  whose  duties  are  simplj        1871. 
ministerial,  or  whose  functions  are  merely  administrative,  engaged  in      rboika 
canying  into  execution  powers  delegated  to  them  by  law.  **• 

Edxtoation. 
Several  cases  were  cited.  We  have  examined  those  supplied  by  the 
research  of  counsel  as  well  as  many  others,  and  we  find  that  in  each 
the  distinction  relied  on  has  been  observed.  In  Bex  v.  The  Foor  Law 
(kmmissioners  for  England  and  Wales  {t),  the  Commissioners  had 
exercised  what  was  considered  to  be  a  judicial  discretion ;  they  had 
made  an  order  under  their  hand  and  seal  confirming  an  order  of  guard- 
ians of  the  poor  for  the  purchase  of  the  site  for  a  workhouse.  Ex  parte 
Phillips  (v),  was  a  case  in  which  the  writ  was  granted  to  remove  a 
judgment  from  the  Court  of  Bequests  at  Hull.  Tinkler  v.  The  Board  of 
Works  for  Wandsworth  District  (to),  was  a  case  in  which  the  Defendants 
were  restrained  by  injunction  from  entering  the  Plaintiff's  premises  to 
make  a  certain  alteration.  They  had  made  an  order  in  every  respect 
of  a  judicial  nature  which  would  not  have  been  interfered  with  but 
that  they  had  exceeded  their  jurisdiction.  In  Ex  parte  Smith  (a?),  the 
Home  Secretary  had  made  an  order  settling  the  boundaries  of  a  district 
in  the  counties  of  Lancaster  and  York.  This  was  made  on  a  petition 
of  ratepayers  for  the  purposes  of  the  "Local  Government  Act,^*  21  &  22 
Vie:,  cap.  xcviii.  Certain  other  ratepayers  having  held  meetings  and 
passed  resolutions,  the  order  by  the  Secretary  of  State  was  made  after 
inquiry,  and  had  all  the  characteristics  of  a  judicial  determination. 
Bfy.  V.  Warton  (y),  was  a  case  in  which  the  Commissioners  of 
sewers  had  made  an  order  in  their  Court.  That  order  was  removed  by 
certiorari,  and  held  to  be  bad  because  it  was  not  founded  on  a  present- 
ment of  the  grand  jury.  In  Cooper  v.  The  Board  of  Works  for  Wands- 
worth  (z),  an  action  for  demolishing  a  house,  a  question  arose  which 
involved  the  inquiry  into  the  nature  of  the  order  made  by  the  Board,  by 
virtue  of  which  the  house  had  been  pulled  down ;  and  although  the  Lord 
Chief  Justice  would  not  expressly  decide  that  making  that  order  was  a 
judicial  act,  he  likened  it  to  many  others  which  partook  of  a  judicial 
character,  and  styled  it  a  judgment  of  the  Board.  In  B^,  v.  The 
Batepayers  of  Northowran  (a),  an  order  similar  to  that  in  Ex  parte 
Smith  was  made  by  the  Home  Secretary.  The  other  cases  in  which  a  cer- 
tiorari was  refused,  were  those  in  which  the  orders  made  were  admini- 
itraiive  merely.     Bey.  v.  The  Hastings  Local  Board  of  Health  (li), 

(0  6A.&E.,  54.  (y)  2  B.  &  S.,  719. 

(»)  2  Ih.,  586.  {z)  14  0.  B.  N.  S.,  180. 

(«)  2  De  a.  &  J.,  261.  {a)  L.  R.,  1  Q.  B.,  110. 

(x)  1B.&S.,412.  {h)  6B.&S.,401. 
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1871.        was  a  case  of  a  provisional  order  of  the  Secretary  of  State  em- 

Begika      powering  the  Hastings  Local  Board  of  Health  to  put  in  force  the 

^     ^*  powers  of  the  "  Lands  Glauses  Consolidation  Acty*  but  this  was  not  a 

BOABD  OP      f  ... 

Education,  judgment.  The  Secretary  of  State  exercised  no  judicial  function— his 
order  was  merely  a  report — it  decided  nothing,  and  was  of  no  validity 
until  confirmed  by  Act  of  Parliament;  and  the  Court  refused  to  grant 
the  rule.  And  finally,  The  Queen  v,  Newborough  (c),  was  a  case  in 
which  an  order  of  Justices  was  brought  up  to  be  quashed.  In  discharg- 
ing the  rule  it  was  said, — "  It  is  in  the  discretion  of  the  Court  to  grant 
or  to  refuse  the  certiorari^  and  it  is  not  a  matter  of  right."  The  ruk 
was  refused. 

It  will  be  observed  that  the  regulation  here  does  not  possess  any  of 
the  characteristics  of  a  judicial  proceeding.  No  person  has  been  siud- 
moned  to  appear;  no  person  has  been  heard;  no  person  has  been  ordered 
to  do  or  abstain  from  doing  any  act.  It  is  rather  a  case  in  which  the 
Board  has  exercised  a  power  which  it  supposes  it  does  possess,  as  del^ 
gated  to  it  by  the  Legislature.  On  the  validity  of  the  regulation  we 
express  no  opinion.  Our  duty  is  solely  to  determine  whether  this  it 
a  case  in  which  the  certiorari  should  issue.  We  are  of  opinion  that  it 
should  not.  The  regulation  must  be  assailed  in  some  other  manner. 
The  rule  nisi  is  therefore  discharged. 

Attorney  for  Applicant :  Bullen. 

Attorneys  for  Eespondents :  Nutt,  Blake  Sf  Seddon, 

(c)    L.  R.,  4  Q.  B.,  585. 
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The  Judges  who  sat  in  Banc  in  this  Term  were — 
Bakbt,  A.C.J.  Williams,  J.  Pohlman,  J.* 


CANTY  V.  THE  PEESIDENT,   COUNCILLORS,  AND   BATE-        mi. 

PAYEES  OE  THB  SHIBE  OF  STAWELL.  «r^^T^o« 

Noveniber  22. 
8hir€  Couneil — Oonircictar — Order  for  Paymeni — AsHgnment  of  Debt — Revocation, 

C,y  a  contractor,  gave  orders  on  a  Shire  Conncil  to  pay  to  third  parties,  moneys 
due  to  him  under  his  contracts.  The  Shire  Treasurer  endorsed  the  orders,  and 
said  they  would  he  paid  if  there  was  any  money.  Subsequently  C,  by  letter  to 
the  Shire  Council,  countermanded  the  orders,  but  nevertheless  tiie  Shire  Couneil 
afterwards  paid  the  holders  the  amount  of  them.  In  an  action  oy  C.  to  recover 
the  amount  due  under  his  contracts. 


Hield,  that  the  Shire  was  not  entitled,  under  a  plea  of  payment,  to  credit  for 
these  amounts. 


s 


FECIAL  case  stated  by  an  arbitrator  for  the  opinion  of  the  Court. 

*  Vide  Ante,  p.  181. 
V.  B.     VOL,  n. — ^LAW.  O 
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1871.  Canty  sued  the  President,  &c.,  of  the  Shire  of  Stawell  for  moneys 

Canty       due  to  him  on  contracts.    The  Defendants  pleaded  payment,  and  in 

''•  support  of  the  plea  proved  that  on  the  22nd  October,  1869,  Cbnfygsre 

&c.,  OF      to  one  Ghilde  an  order  on  the  shire  for  £96  14«.  2J.,  transferable  by 

*^Stawell°'  endorsement.     On  the  16th  November,  Canty  gave  a  similar  ordar  to 

one  Kofoed  for  £71  10«.  6  J.     The  Shire  treasurer  endorsed  the  oiden, 

and  said  they  would  be  paid  if  there  was  any  money.     Before  the 

accounts  were  passed  by  the  Shire  Council,  or  were  paid.  Canty  wrote 

to  the  Shire  Council,  countermanding  both  orders,  and  warning  the 

Council  against  paying  them.     Subsequently  the  accounts  were  passed 

for  payment,  and  the  money  was  paid  by  the  Council  to  OhUde  and 

Kofoed, 

Sigmbotham  for  the  Plaintiff. — The  Council  cannot  be  allowed  credit 
for  the  amounts  paid  to  Childe  and  Kofoed,  The  orders  could  be,  and 
were,  countermanded  before  payment:  Liversidge  v,  Broadhent  {d),  lie 
fact  that  the  treasurer  promised  to  pay  the  money  does  not  affect  tiie 
question.  The  treasurer  could  only  act  for  himself;  he  in  no  way 
bound  the  Council.  He  could  only  promise, 'subject  to  the  accounts 
being  passed  by  the  Council,  and  before  the  accounts  were  passed  the 
orders  were  countermanded. 

Wtllianti  for  the  Defendants. — ^The  orders  when  once  given,  and 
notice  of  them  given  to  the  Shire  Council,  could  not  be  countermanded: 
Walker  v.  Bostron  {e).  The  treasurer  of  the  Shire  promised  to  pay 
them.  That  he  could  make  such  a  promise  was  not  denied  before  the 
arbitrator ;  and  the  Shire  Council  having  thus  assented  to  the  orders 
could  not  retract  such  assent :  Williams  v.  Everett  (f),  Ijherndye  f. 
Broadbent  (d). 

Babbt,  A.C.J. — The  Shire  treasurer  could  not  bind  the  CouneB 
unless  by  its  previous  direction  or  subsequent  assent,  even  if  he  gaie 
an  absolute  promise  to  pay  the  orders.  But  he  did  not  give  sueh  a 
promise.  His  promise  was  conditional  upon  there  being  money,  and 
upon  the  Council  passing  the  accounts  at  a  future  time.  Before  that 
time  arrived  the  Plaintiff  revoked  his  orders ;  and  there  can  be  no 
doubt  that  he  had  power  to  revoke,  before  the  Council  did  any  act  that 
affected  its  position.  Notwithstanding  the  revocation^  the  Comicii 
paid  the  amounts  to  Childe  and  Kofoed,  and  now  ask  to  be  allowed 


(d) 


4H.  &.  N.,  603.  (f)   14  East,  582. 

9  M.  &  W.,  411. 
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credit  for  those  paTmenta.  The  amountB  ought  not  to  be  allowed.  1871. 
There  are,  however,  drcumBtances  in  the  case  not  very  creditable  to  CAvrr 
anj  of  the  parties  concerned,  and  we  do  not  think  it  a  case  for  costs.  ^' 

&C.,  OF 

AtnounU  cUnmed  hy  the  BefendanU  ™|t!w?ll .^' 
disallowed.      No   costs    of  the 
special  case. 
Attorney  for  Plaintiff:  Baynes, 

Attomeys  for  Defendants :  WoolcoU  Sf  Turner  for  FresswelL 


ETAN   V,    EOACH.  November  22. 

No,  859  see,  330— Bvaeion  of  toKr—Fra/vMlent  iiUent, 

To  render  a  person  liable  to  a  penalty  under  the  "  Boroughe  Statute''  (JSfo.  359), 
sec.  830,  for  evading  a  toll,  there  must  be  a  frandcdent  intention  to  deprive  the 
toll-keeper  of  legitimate  revenue. 


Ap 


PEAL  from  petty  sessions,  Ballarat  East. 

Boaeh  was  charged  under  the  "  Boroughs  Statute ''  (No.  359),  sec.  830, 
with  haying,  on  2drd  September,  taken  his  horse  from  a  dray  before 
passing  through  the  Victoria-street  toll-gate,  whereby  payment  of  the 
toll  was  evaded.  It  was  proved  that  Byan  was  a  toll  collector  at  the 
toU-gate,  and  that  Roach  on  the  day  in  question  drove  a  second  or 
leading  horse  to  convey  his  loading  so  far  as  an  inn  16  chains  distant 
from  the  tollbar,  and  on  arrival  at  the  inn  unyoked  one  horse,  leaving 
it  in  the  stable  of  the  inn  until  his  return.  He  then  proceeded  through 
the  toll-bar  with  one  horse  only ;  and  on  his  return  the  horse  so  left 
was  again  attached  to  the  dray,  and  proceeded  homewards.  A  witness 
called  for  the  complainant  proved  that  Defendant  said  he  was  going  to 
take  off  the  horse  and  "  slew  the  tollman."  The  parties  had  a  few 
weeks  previously  been  before  the  justices  on  a  similar  complaint.  For 
the  defence,  the  employer  of  the  Defendant  was  called,  and  proved 
tiiat  he  was  the  person  who  paid  the  tolls ;  that  Defendant  was  in  no 
waj  interested  in  their  payment  or  non-payment ;  that  Defendant  was 
not  authorised  to  say  "  he  would  slew  the  tollman ;"  that  the  roads 
after  leaving  his  farm  were  bad  until  nearly  approaching  Ballarat,  and 

o2 
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1871. 


that  a  second  horse  was  required  thereon ;  that  his  dray  went  into 
Ballarat  loaded  with  potatoes,  and  returned  loaded  with  bricks ;  ibt 
after  passiag  through  the  toUbar  on  the  return  journey  a  steep  Inll 
must  be  ascended,  which  required  the  services  of  a  second  hone ;  tihti 
after  leaving  the  inn  no  second  horse  was  required  to  take  the  potatoei 
into  Ballarat  or  bring  back  the  bricks  to  the'  same  place,  the  roads 
being  good,  and  having  no  steep  ascents ;  that  he  rented  a  stall  in  ^ 
stables  of  the  inn  for  the  purpose  of  "  spelling"  the  horse  taken  off, 
and  that  the  horse  was  not  taken  off  for  the  purpose  of  evading  toll 
The  police  magistrate  was  of  opinion  that  there  was  no  evasion  of  ibe 
toll,  and  dismissed  the  complaint. 


Dr.  Machay  for  the  Eespondent  (Defendant  below). — ^The  dedsoB 
of  the  justice  was  right.  Evasion  means  something  iraudulent--i 
subterfuge,  but  here  there  was  a  good  reason  for  employing  two  horsa 
part  of  the  way,  and  only  one  the  other  part,  namely,  the  condition  of 
the  roads.  In  Veitch  v.  The  Exeter  Turnpike  Trust  (y)  it  was  Md 
that  there  must  be  an  intention  to  evade. 

Williams  for  the  Appellant  (Complainant  below). — The  remark  of 
the  Defendant  that  he  would  slew  the  tollman  is  evidence  of  an 
intention  to  evade  the  toll. 

Babby,  A.C.J. — The  general  scope  of  the  Act  appears  to  conrcr 
the  impression  that  there  must  be  a  fraud — an  intention  to  depriie 
the  toUkeeper  of  legitimate  revenue.  It  is  for  the  justices  to  wt 
whether,  on  the  facts,  there  was  an  intention  to  defraud.  "We  think 
there  is  evidence  from  which  the  justices  could  properly  have  arrived 
at  the  conclusion  there  was  no  fraud  intended. 

Appeal  dismiisedy  with  eotU. 

Attorney  for  Appellant :  Cleverdon  for  Lewis, 

Attorney  for  Bespondent :  Purcell. 


iff)    27  L.  J.  M.  C,  116. 
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SINCLAIR  V.  HAEDIN&.  1871. 

Juror^^DUqutUification — Practice  at  law — Challenge — New  trial. 

Where  a  juror  who  is  disqnaliiied  is  not  <;hallenged  at  the  trial,  the  Ck)urt  will 
not  on  affidavit  of  the  subsequent  discovery  of  the  disqualification  grant  a  new 
trial. 


H 


IGINBOTHAM  moved  for  a  rule  nm  for  a  new  trial. 


At  the  trial  the  jury  panel  was  exhausted.  The  Plaintiff  prayed  a 
tales,  and  a  Mr.  William  Thomson  was  called  by  the  Sheriff.  The 
Defendant's  attorney  objected  to  him  on  the  groimd  that  he  was  not 
properly  qualified,  and  was  not  on  the  jury  list.  The  Plaintiff's 
attorney  said  he  was  on  the  jury  list,  and  the  objection  was 
withdrawn.  He  was  not  formally  challenged  by  Defendant  in  con- 
sequence of  the  statement  by  Plaintiff's  attorney,  and  therefore  the 
objectioif  did  not  appear  on  the  record.  It  was  subsequently  ascer- 
tained that  though  there  were  two  William  Thomsons  on  the  jury  list, 
the  person  who  acted  as  juror  was  neither  of  those.  The  matter  was 
now  brought  before  the  Court  on  affidavit. 

Pbb  Cubiam. — ^Thomson  should  have  been  formally  challenged  for 
want  of  qualification,  when  the  matter  would  have  been  placed  on  the 
record  in  the  usual  way,  and  have  been  tried  by  triers  appointed  by 
the  Court.  The  objection  cannot  be  entertained  now  on  affidavits. 
The  improper  or  irregular  allowance  of  a  challenge  is  ground  for  a 
temre  de  novo,  not  for  a  new  trial :  Bex  v»  Edmonds  (A). 

Rule  refused. 
Attorneys  for  Applicant :  Crivp,  Lewis  S[  Wilkes. 

(h)   4  B.  &  Aid.,  471. 
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1871.       In  re  THE  BAEFOLD  ESTATE  GOLD  MINING  COMPAHTl 
2[o^^^^25.        EEGISTEEED,  Ex  pabspe  HAEOLD  SELWYN  SMEEE 

Mining  Company — Windinff'Vp^Proof  of  dt^t — Cowrt  qf  IftiMff— JWru 

2^0.  228,  960,  33. 

Judges  of  Coorts  of  Mines  have  no  jniisdiction  to  expunge  a  proof  of 
against  a  mining  company  being  wound  up  under  the  Act  No.  228. 

JOlJEBFEBD  moved  for  a  rule  nisi  for  a  mandamut  to  compel 

Judge  of  the  Court  of  Mines  at  Castlemaine  to  hear  an  application 
Mr.  jET.  8.  Smith  to  expunge  certain  proofs  of  debt.  In  Seceml 
1870,  the  company  was  ordered  to  be  wound  up  under  the  Act  No. 
A  meeting  was  held  in  the  estate,  at  which  certain  debts  were  prorc 
without  opposition.  Smith,  a  shareholder  in  the  company,  had  an  oi 
lately  made  against  him  by  justices  on  the  application  of  the  oi 
agent  for  the  payment  of  £1,700  for  contribution  required  to  pay 
debts.  He  thereupon  applied  to  the  Judge  to  expunge  the  proofs 
certain  grounds  stated  in  the  affidavits  on  which  his  application 
based,  but  the  learned  Judge  declined  to  entertain  the  applicatio] 
being  of  opinion  that  he  had  no  jurisdiction.  The  Act  No.  228, 
33,  gives  to  the  Judges  of  Courts  of  Mines  in  relation  to 
companies  being  wound  up  the  powers  possessed  by  the  chief  eoi 
missioner  of  insolvent  estates.  That  Act  was  passed  in  1864,  and 
jurisdiction  then  possessed  by  the  chief  commissioner  of  insokc 
estates  did  not  include  the  power  to  expunge  proofs  of  debts, 
that  power  is  now  given  by  the  "  Imohenoy  Siatutey*  and  therefore 
the  Mining  Court  Judges. 

Babby,  a.  C.J. — The  later  Act  cannot  incidentally  extend  the  ji 
diction  conferred  by  the  former. 


Eule 


Attorney  for  Applicant :  Plummer  for  Welsh. 
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BEEVES,  AppELLi^NT,  t;.  McGIJINNESS,  Eespondjeht.  iwi. 

DiairuB  warrant — No,  267,  wc.  118 — Levy — Monmf — AppropriaOon.  November  27. 

M.  being  indebted  to  M.,  by  arrangement  with  a  constable  charged  with  the 
execution  of  a  diitress  warrant  agauist  Jf.,  drew  a  cheque  in  M,*»  fovor  fbr  the 
amount  of  this  debt,  and  witliout  any  direction  firom  Jf.  so  to  do,  cashed  the 
cheque,  placed  the  money  in  a  parcel,  with  M.'a  name  on  the  outside,  and  pointed 
out  the  parcel  to  the  constable,  who  levied  on  it. 

Held,  that  no  appropriation  of  the  money  to  M,  had  taken  place,  and  that  it 
oould  not  be  levied  on  under  the  "Juetioe^  Aat "  (No.  276)  sec.  118. 


A 


PPEAL  from  County  Court,  Ballarat. 

The  Plaint  alleged  that  Defendant  {Beeves),  being  the  official  agent 
of  tlie  Snake  Gully  Company,  collected  and  received  t^  large  sum  of 
money,  which  it  was  his  duty  to  distribute  among  the  creditors  of  the 
Company;  that  "PlvLmiiff  (McGhiinness)  was  a  creditor;  that  Defendant 
reeeiyed  money  for  him,  and  did  not  pay  it  over. 

The  evidence  given  at  the  County  Court  was  that  the  Snake  Gully 
Company  was  duly  ordered  to  be  wound  up,  and  lUeves  appointed 
official  agent;  that  McOuinness  proved  his  debt;  that  Beeves,  as  such 
agent,  made  and  declared  a  dividend  in  favor  of  the  creditors,  and  that 
the  amount  payable  to  the  Plaintiff  was  £42  17s.  6d.   On  14th  March, 
1871,  a  judgment  was  obtained  by  Beeves,  as  official  ageat  of  the  Hal- 
ford  Quartz  Mining  Company,  against  McOuinness,  for  £315  19«.,  calls 
duo  on  shares  held  by  him  in  the  company.    A  warrant  of  distress  was 
issued  to  levy  £75,  portion  of  the  calls  so  ordered  to  be  paid.    After 
Beeves  declared  the  dividend  in  favor  of  McGfuinness  on  the  Snake 
Gully  Company,  he  put  the  money  in  a  packet  with  McOuinness^ s  name 
on  it,  and  when  the  constable  came  to  levy  under  the  distress  warrant. 
Beeves  pointed  out  the  packet  to  the  constable  as  Mc  Guinness' s  pro- 
perty.   The  constable  levied  on  it,  and  Beeves,  as  the  official  agent  of 
the  Halford  Company,  received  the  money  from  the  constable,  and 
lodged  it  in  the  bank.    Beeves,  in  cross-examination,  said  that  he  drew 
a  cheque  in  favor  of  Plaintiff  for  the  £42  17s.  6d.,  and  put  the  pro- 
ceeds— ^part  cash,  part  bank  notes — in  the  packet;  that  he  had  no 
instructionB  from  Plaintiff  either  to  cash  the  cheque  or  to  put  the 
money  in  a  parcel.    The  levy  was  carried  on  and  arranged  at  the 
instance  of  the  Defendant.    The  Judge  of  the  County  Court  gave  a 
verdict  for  the  IHaintiff  for  the  amount  claimed,  but  without  costs. 
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1871.  Hiffinbotham^  for  the  Appellant. — ^The  decision  wae  erroneous.    The 

Rkbyxb      defendant  was  not  sued  in  his  representative  capacity,  but  perBonally. 
.,  ^  ^'  K  this  was  a  debt  due  to  the  Plaintiff  by  Beeves,  as  official  agent,  he 

sued  in  the  wrong  form ;  he  should  have  sued  the  Defendant  as  official 
agent.  In  his  personal  capacity  Beeves  owed  the  Plaintiff  nothing.  As 
official  agent  of  the  Snake  Oully  Company  he  may  have  owed  him  the 
£42  17s,  M.y  but  he  appropriated  the  money  towards  paying  him,  and 
it  was  levied  upon  by  the  constable:  Watts  v,  Jeffreyes  (^j),  Tie 
money  having  been  specifically  appropriated  for  McGhUnness,  it  became 
liable  to  seizure  under  the  distress  warrant:  Wood  v.  Wood  {k). 
This  case  is  similar  to  that  of  goods  being  sold,  and  the  vendor  ^pro- 
priating  goods  in  his  warehouse  to  the  purchaser.  If  th^re  was  a  be^ 
the  loss  would  be  the  purchaser's. 

Babby,  A.C.  J. — In  the  case  of  McLeod  v.  Barry  (J),  the  Court  held 
that  money  unappropriated  could  not  be  seized  by  the  sheriff. 

Williams,  for  the  Bespondent. — The  Plaintiff  never  authorised  the 
Defendant  to  cash  the  cheque,  or  appropriate  the  proceeds  to  him. 
He  might  have  intended  to  give  the  money  to  the  Plaintiff;  but  there 
was  no  proof  that  he  had  appropriated  it. 

Syinhotham  replied. 

Babby,  A.C.J. —^Appeal  from  County  Court,  Ballarat.  Plaintiff 
sues  for  money  had  and  received  to  his  use,  and  the  question  depends 
upon  whether  the  money  levied  upon  was  appropriated  to  the  Plaintiff. 
In  the  course  of  the  argument,  McLeod  v,  Barry  (/),  decided  by  this  Court 
in  July,  1867,  was  referred  to.  In  that  case,  Wood  v.  Wood  (Ar),  OolUii^ 
ridge  v,  Boston  (m),  and  Watts  v,  Jeffreyes  (7),  were  cited,  and  itwaa 
held  that  there  was  no  such  appropriation  of  the  property  in  question, 
as  made  itjiable  to  be  seized  under  section  118  of  the  "  Justices^  J^" 
No.  267. 

The  Plaintiff  in  this  case  was  entitled  to  payment  of  a  sum  of  monej 
which  was  under  the  Defendant's  control.  The  latter  drew  a  cheque  for 
the  amount,  and  without  communicating  the  £Etct  to  the  Plaintiff,  got  cash 
for  the  cheque  from  the  bank,  enclosed  the  notes  and  coin  in  a  parcel, 
wrote  on  the  outside  the  Plaintiff's  name,  and  placed  the  parcel  on  bis 

(J)    8  McK.  &  a.,  872.  (0    Sup.  Ct,  Vic.,  6th  Jolw  1867. 

{h)    4Q.B.,397.  (m)   11  C.  B.,  683. 
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desk.  A  confltable,  charged  with  a  distress-warrant  to  recover  from  ^^71. 
the  Defendant  a  sum  due  by  him,  levied  on  this  money.  The  Defen-  Rbbvh 
dant  puts  his  case  as  similar  to  that  of  a  sale  of  goods,  when  the  vendor 
sets  apart  certain  of  them  in  his  warehouse  as  those  bought  by  the 
purchaser,  whereby  an  appropriation  of  them  occurs  Now  the  cir- 
cumstances here  do  not  coincide  with  that  illustration.  In  such  a  case 
the  appropriation  is  the  result  of  an  agreement  or  contract  or  direction, 
by  which  the^  goods  are  moved  from  one  side  of  the  warehouse  to 
another,  or  remaining  in  the  same  spot  are  marked  and  numbered,  or 
have  affixed  to  them  some  indicia  of  the  name  of  the  purchaser  or 
change  of  property,  equivalent  to  a  delivery  to  him,  as  completely  as 
if  the  goods  were  taken  away  in  his  own  carts.  If  such  goods  are 
destroyed  by  fire  the  loss  falls  on  the  purchaser ;  but  there  is  no  such 
contract  or  direction  here,  and  consequently  there  is  no  such  appropria- 
tion of  the  money.  The  act  of  the  Defendant  is  one  wholly  on  his  own 
motion.  The  cheque  never  reached  the  Plaintiff,  and  the  Defendant 
had  no  direction  from  the  Plaintiff  to  act  as  he  did,  and  place  the  money 
in  the  parcel.  We  think  that  an  appropriation  has  not  taken  place, 
and  that  this  money  could  not  be  levied  on  within  the  meaning  of  the 
section.  The  case  to  which  allusion  has  been  paade  is  briefly  reported. 
However,  my  impression  is  that  it  was  decided  under  circumstances 
exactly  similar  to  those  presented  to  us  here. 


Appeal  diimmed. 


Attorneys  for  Appellant :  Bandall  Sf  Mitchell. 


Attorney  for  Sespondent :  J,  M,  Dames  for  Holmes  Sf  Salter. 
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1871.  EEGINA  V.  GEOEGB  MOOEE. 

OrimincU  j^ractice — No.  233  sec,  389 — Secognisance — Sstreaimeni. 

M,  was  convicted  of  embezzlement  and  sentenced,  but  execution  of  the  sentence 
wafi  respited  pencUng  the  decision  of  the  Court  upon  points  reserved.  M.  snd 
sureties  entered  into  a  recognisance  to  appear  "  at  the  next  Court  of  Genenl 
Gaol  delivery,  to  be  holden  at  Melbourne,  on  the  7th  September,  or  wbenerer 
thereto  required."  There  was  no  Court  of  Gaol  delivery  on  the  7th  September, 
the  Court  then  sitting  in  Banco  in  Miclmelmas  term.  Jf.,  however,  then 
appeared.  The  points  reserved  were  argued  on  that  day,  and  judgment  reserved. 
Pending  the  delivery  of  the  judgment  M.  absconded. 

JSeld,  that  the  recognizance  could  not  be  estreated. 

\JEORGE  MOOEE  was  tried  and  conyicted  at  the  Bailarat  Circuit 
Court  in  July,  1871,  on  a  charge  of  embezzlement.  Certain  points  of 
law  were  reserred,  and  the  Defendant  was  sentenced  to  three  yean' 
hard  labour,  but  execution  of  the  sentence  was  respited,  until  after 
judgment  upon  the  points  reserved.  The  Defendant  and  two  sureties 
entered  into  a  recognisance  before  a  Justice  of  the  Peace,  conditioned 
that  Moore  should  appear  at  the  next  Court  of  General  Gaol  deliTeiT, 
to  be  holden  at  Melbourne,  on  the  7th  of  September,  1871,  or  when* 
ever  he  should  be  thereto  required,  in  order  to  receive  the  sentence  of 
the  said  Court  for  embezzlement,  and  not  to  depart  the  said  Court 
without  leave.  There  was  no  Court  of  General  Gaol  delivery  held  at 
Melbourne  on  that  day ;  the  Supreme  Court  then  sittiog  in  Banco, 
in  Michaelmas  Term.  The  arguments  on  the  points  reserved  took 
place  OA  that  day,  and  Moore  then  attended  the  Court.  Judgment 
was  reserved,  and  on  the  dOth  September  the  case  was  called  on 
for  judgment,  but  Moore  did  not  appear.  The  Court  accordingly  did 
not  deliver  judgment  on  the  points  reserved,  but  permission  was  given 
for  an  application  to  be  made  at  the  next  Bailarat  Circuit  Court  for  an 
order  requiring  his  sureties  to  produce  him.  At  the  next  Bailarat  Cir- 
cuit Court  an  order  for  his  appearance  on  the  16th  of  October  at  tbe 
General  Gaol  delivery  at  Melbourne  was  made  by  Williams ,  J.,  tbe 
presiding  Judge.  It  was  served  at  the  Defendant's  residence  on  ha 
wife,  and  on  the  sureties.  He  did  not  surrender  himself  on  the  day 
named,  and  an  application  was  then  made  to  the  learned  Judge  pre- 
siding at  the  Criminal  Sessions  to  have  the  recognisances  estreated, 
which  was  referred  to  the  full  Court ;  the  decision,  however  to  be  the 
decision  of  the  Judge,  and  not  of  the  Court. 
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Adamnn  for  the  Crown.— By  tlie  "Oriminal  Law  and  Practice  J^^jJ^ 
Siaivte''  (No.  288),  sec.  889,  the  Judge  before  whom  anj  prisoner  is 
tried  can  reserve  any  question  of  law  for  the  opinion  of  the  Court, 
and,  pending  the  decision,  can  respite  execution  of  the  sentence,  and 
admit  the  prisoner  to  bail,  to  appear  and  receive  sentence.  That  course 
was  followed  in  this  case.  Moore  was  admitted  to  bail,  and  was 
required  to  appear  at  the  Court  from  day  to  day.  His  mere  appearance 
in  Court  was  not  sufficient.  He  should  have  surrendered  himself  into 
custody,  and  he  not  having  done  so,  the  recognisance  was  not  com- 
plied with.  He.  was  in  form  required  to  appear  to  receive  the  sentence 
of  the  Court ;  but  he  had  already  been  sentenced,  and  therefore  the 
meaning  of  the  recognisance  was  that  he  must  appear  for  judgment 
on  the  points  reserved ;  and  he  must  attend  from  day  to  day  till  those 
points  were  disposed  of  If  he  attended  on  the  7th  September  and 
found  no  criminal  sittings  going  on,  he  was  not  justified  in  going  away. 
He  was  required  by  the  order  of  Williams,  J.,  to  attend  on  a  certain 
day,  but  before  that  day  came  he  had  absconded. 

Dr.  Machay  for  the  Sureties. — ^The  recognisance  is  void.  There 
was  no  Court  of  General  Gaol  delivery  held  at  Melbourne  on  the  7th 
September,  and  therefore  the  prisoner  could  not  comply  with  the  con- 
dition of  the  recognisance.  There  is  no  evidence  that  the  subsequent 
order  of  Mr.  Justice  WilliofM,  requiring  him  to  attend  at  the  October 
Sessions,  was  served  upon  him ;  there  is  no  affidavit  of  service,  and 
service  upon  others  is  not  sufficient  service  upon  him.  The  recog- 
nisauce  was  not  properly  entered  into.  No  justice  of  the  peace  could 
take  such  a  recognisance.  Sec.  889  provides  that  the  "  Court  shall  in 
its  discretion  commit  the  person  convicted  to  prison,  or  shall  take  a 
recognisance  of  bail."  That  duty  could  not  be  delegated  to  any  justice 
of  the  peace.  Then  the  form  of  recognisance  did  not  require  the 
prisoner  to  appear  at  the  Supreme  Court  in  Banco,  but  at  the  General 
Oaol  delivery.  There  is  a  marked  distinction  between  receiving  a 
sentence,  and  the  determination  of  the  Court  on  points  of  law.  These 
lecognisances  where  provided  for  by  statute  must  follow  strictly  the 
terms  of  the  statute.  In  several  cases  in  Ireland,  reported  in  2  Crauh 
ford  Sf  Dix^  it  was  held  that  a  recognisance  for  more  or  for  less 
than  was  required  by  the  statute  allowing  it,  was  invalid.  The  recog- 
nisance in  this  case,  if  attempted  to  be  enforced  in  another  way,  could 
be  demurred  to,  and  all  the  objections  that  would  be  open  on  demurrer 
we  open  now. 


Moose. 
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1871.  Adamson,  in  reply. — ^The  justice  wlio  took  the  recognisance  was  only 

Reoina  the  delegate  of  the  Judge.  His  duty  was  merely  administratiTe; 
the  Judge  had  already  exercised  his  discretion  as  to  admitting  the 
Defendant  to  bail.  The  recognisance  required  Moore  to  appear  and 
receive  sentence,  that  is  to  take  all  the  consequences  that  would  follow 
from  the  decision  of  the  jury  being  upheld,  and  Moore  did  not  appear. 

Babbx,  a. C.J. — An  application  was  made  to  one  of  the  Judges 
when  holding  the  last  Criminal  Sessions  of  the  Supreme  Court  to 
estreat  the  recognisance  of  George  Moore  and  his  b^.  The  learned 
Judge  has  referred  the  case  to  us  for  consideration. 

On  examining  the  recognisance  it  does  appear  difficult  for  the  Jndge 
to  give  such  a  certificate  as  is  required  by  the  Act.  To  enable  tiie 
Attorney- G-eneral  to  sign  judgment,  the  certificate  must  be  in  tlie 
following  form: — "This  is  to  certify  to  the  law  officers  of  the  Crown 
that  at  the  Criminal  Sessions  this  day  holden  at  Melbourne,  the  recog- 
nisances hereunto  annexed  were  forfeited,  and  were  then  and  there 
caused  to  be  estreated"  (n).  The  recognisance  directs  the  prisoner  to 
appear  at  the  Criminal  Sessions,  to  be  holden  at  Melbourne  on  the  7th 
September  in  this  year ;  but  the  Court  before  which  he  was  called  upon 
to  appear  did  not  sit  on  that  day,  and  of  this  we  take  judicial  notice. 
In  reply  to  the  argument  that  he  was  bound  to  appear  from  day  to 
day,  and  not  to  depart  without  leave  of  the  Court  received,  it  was 
truly  said  that  there  must  be  a  starting  point  from  which  the  obligation 
to  attend  from  day  to  day  is  to  run.  Here  there  was  no  starting 
point,  consequently  the  obligation  to  attend  did  not  arise,  and  the 
condition  is  not  broken. 

This  is  the  principal  point  in  the  case,  the  other  is  subordinate.  Had 
the  day  upon  which  he  should  have  attended  in  term  been  correctlj 
stated  in  the  recognisance  it  would  have  been  incumbent  on  him  to 
have  attended,  whether  to  hear  judgment  or  render  himsdlf  in  execu- 
tion; and  it  is  erroneous  to  suppose  that  he  could  be  absolved  from 
attending  because,  having  already  received  sentence,  the  terms  of  tiie 
recognisance  are  that  he  should  attend  to  receive  sentence,  instead  of 
to  render  himself.  His  appearance  to  receive  sentence  in  this  partieu- 
lar,  means  the  affirmation  or  reversal  of  that  which'  was  delivered 

(i»)  No.  241,  Sohed.  iv. 
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conditionallj,  subject  to  the  opinion  of  this  Court.    "We  advise  the       l^^l* 
learned  Judge  that  he  should  not  issue  the  certificate.  Rbgtna 

9. 
MOOBB. 

Attorney  for  the  Crown  :  OurneVy  Crown  Solicitor. 
Attorney  for  Sureties  :  J.  M.  Davies. 


MILLEE  V.  MOEESET.  November  28. 

Ejectment— Lease — Certificate  of  title — Evidence — No.  301,  sec,  159. 

Section  169  of  the  "  Transfer  of  Land  Statute**  (No.  801)  does  not  aflfect  the 
conclosive  character,  as  evidence  for  Plaintiff  in  ejectment,  of  a  certificate  of  title 
to  a  lease  nnder  the  "Amending  Land  Act  1865." 


E, 


IJBCTMENT  for  land  demised  by  the  Crown  under  the  "  Amend- 
ing  Land  Act  1866." 

After  a  nonsuit  in  a  former  action  between  the  same  parties  for  the 
same  land,  reported  Ante  p.  39,  the  Plaintiff  obtained  from  the  Eegis^rar 
of  Titles  a  new  certificate  of  title  in  substitution  for  that  produced  in 
the  former  action.  In  this  action  the  Plaintiff  put  in  the  certificate  so 
obtained,  and  gave  no  other  evidence.  The  Defendant  proved  that 
when  he  obtained  the  lease  of  the  land  included  in  the  certificate  he 
was  an  uncertificated  insolvent,  and  that  he  had  never  transferred  the 
lease.  The  jury  returned  a  verdict  for  the  Plaintiff,  leave  being 
reserved  to  the  Defendant  to  move  to  enter  a  nonsuit ;  and  a  rule  nisi 
was  obtained  accordingly. 

Higinbotham,  a^  Beckett  and  Box  shewed  cause. — Section  159  of 
the  "  Transfer  of  Land  Statute  "  does  not  affect  the  conclusive  character 
of  a  certificate  of  title.  The  only  object  of  the  section  is  to  prevent 
the  Statute  relaxing  the  restrictions  on  alienation  imposed  by  the 
*^  Amending  Land  Act  1865,"  and  to  forbid  the  registration  of  transfers 
in  violation  of  its  provisions.  When  a  certificate  of  title  is  granted,  it 
is  conclusive  evidence,  and  it  is  immaterial  by  what  means  the  certifi- 
cate was  obtained,  except  in  cases  of  fraud.  The  judgment  in  the 
former  action  concludes  the  present. 
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1871.  Ireland,  Q.C.,  euiilEaodtoT  the  rale.— The  Defendant  having  beeome 

lessee  as  an  uncertificated  insolyent,  is  still  entitled  to  the  lease,  under 
the  "  Zand  Act  1865,"  as  nothing  has  been  done  since  the  issue  of  tbe 
lease,  which  could,  by  operation  of  law  or  otherwise,  transfer  the  lease  to 
any  other  person.  The  lease  is  inalienable  under  the  "  Zand  Aci,^^  and 
by  section  169  of  the  "  l^fonsfisr  of  Zand  Siatute,*^  the  proTisions  of  the 
Statute  are  expressly  subject  to  those  of  the  Act.  Section  49  of  the 
Statute  enables  the  Defendant  to  go  behind  the  certificate  in  this 
instance  to  show  irregularity  in  its  issue,  as  it  has  not  issued  upon  any 
application  to  bring  land  under  the  Act,  or  upon  any  transmission  as 
defined  in  section  4t. 

Babbt,  A-CJ. — ^The  Act  of  Parliament  under  which  the  certificate 
issues  declares  the  certificate  to  be  evidence  of  certain  facts  ;  it  is  not 
necessary  to  prove  the  preliminary  steps  taken  to  procure  the  certifi- 
cate. As  regards  the  title  to  the  estate  the  certificate  is  made  conda- 
sive  evidence  that  the  person  named  in  it  is  proprietor  in  case  of  five- 
hold,  and  lessee  in  the  case  of  leasehold.  This  has  been  put  so  clearly 
on  several  occasions  when  the  question  has  been  before  us,  that  it  is 
not  necessary  to  do  more  now  than,  adopt  the  expression  of  the  Chief- 
Justice  in  a  former  argument  in  the  same  case  where  the  FLEuntif 
failed : — "  If  the  Plaintiff  had  rested  his  case  merely  on  the  certificate 
of  a^le  he  could  not  have  been  nonsuited."  On  the  former  oocaaon 
the  Flaintifi*  was  not  content,  as  in  this  instance,  vrith  merely  putting  in 
the  certificate  of  title,  but  fortified  himself,  as  he  imagined,  by  going 
into  evidence  prior  to  the  title.  On  this  occasion  he  rests  on  the 
certificate,  and  the  Defendant  goes  into  the  other  evidence ;  but  that 
cannot  prejudicially  affect  the  Plaintiff's  title.  We  think  the  certificate 
is  conclusive  evidence  of  title ;  and  that  the  Plaintiff  resting  on  it 
alone  cannot  be  nonsuited. 

Bule  diteharged. 

Attorneys  for  Plaintiff:  Vaughm,  Moule  S[  Seddon. 

Attorney  for  Defendant :  Oleverdan,  for  Oresswell, 
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SMITH  V,  COLLBS.  1871. 

Exeout%on--n,Fa,—SheHff-J^egligence,  December  1. 

A  Sheriff  levied  under  a  fi.  fa.  for  £166  on  mining  plant,  &c. ;  and  being 
informed  that  there  web  an  existing  mortgage  on  the  plant,  &c.y  and  arreara  of 
money  due  to  the  company's  workmen,  he  on  the  following  day  sold  for  £10. 
There  was  in  fact  no  mortgage,  and  the  purchaser  three  weeks  afterwards  sold 
for  £240.  In  an  action  by  the  execution  creditor  against  the  Sheriff  fbr 
negligence. 

Held,  that  the  Sheriff  was  Hable  for  the  difference  between  the  net  anM>nnt 
realised  by  the  sale,  and  the  amount  of  thQjl.fa. 


A, 


.CTION  against  the  Sheriff  of  Castlemaine  for  negligence  in 
executing  a  writ  of  ^.  fa.  issued  by  Plaintiff  against  the  Ballarat  and 
Taradale  Mining  Company. 

Plba— Not  Guilty. 

The  jfS.  fa.  was  for  £166,  and  was  placed  in  the  hands  of  a  bailiff 
to  execute.  On  the  day  he  received  the  writ  he  went  to  Taradale  and 
levied  on  the  mine,  plant,  <fcc.,  of  the  company.  He  was  told  by  several 
persons  that  there  was  a  mortgage  on  the  property,  and  that  a  number 
of  the  men  had  not  been  paid  their  wages.  He  therefore  determined 
to  sell  next  day,  had  posters  printed  notifying  the  sale,  and  inserted 
advertisements  in  the  local  papers  of  the  sale  of  the  *'  right,  title,  and 
interest,  if  any,"  in  the  mine,  plant,  &c.  The  sale  was  held  at  Taradale, 
and  a  considerable  number  of  people  attended,  but  owing  to  the  rumor 
about  the  mortgage,  there  was  only  one  bid  of  £10,  at  which  price  the 
mine,  plant,  ^.,  was  sold.  There  was  in  fact  no  mortgage,  and  the 
purchaser  three  weeks  afterwards  sold  the  mine,  plant,  &c.,  for  £240. 
*Two  months  afterwards  the  company  was  wound  up.  The  Plaintiff 
contended  that  the  Sheriff  was  guilty  of  negligence  in  selling  the 
property  at  such  a  gross  undervalue.  No  evidence  was  called  for  the 
defence,  but  a  verdict  was  entered  for  the  Defendant,  leave  being  given 
to  the  Plaintiff  to  move  to  enter  a  verdict  for  £164  7«. ;  and  a  rule  nui 
was  obtained  pursuant  to  the  leave  reserved. 

0.  A.  Smyth  and  M,  A,  Macdonnell  now  shewed  cause. — It  was  the 
Sheriff's  duty  to  sell  promptly,  and  still  more  ^o  when  he  heard 
nunours  affecting  the  property,  with  the  prospect  of  other  executions, 
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1871.       and  the  liability  of  tlie  company  to  be  woimd  up.    It  is  conceded  tliat 
Smith       there  was  no  fraud  or  collusion,  and  the  only  question  is,  whether  there 
*•  was  any  negligence.     Barnard  v.  Leigh  {o),  Jacobs  v,  Humphmf  (p), 

OarU/le  v.  Par  Jems  {q),  Mutton  v.  Young  (r),  were  cited. 

Higmhotham  and  Williams  for  the  Bule. — ^The  fact  of  the  Sheriff 
selling  at  such  a  gross  undervalue  without  waiting  for  instructionB,  is 
OTidence  of  negligence.  He  ought  to  have  made  a  return  that  he 
could  not  sell,  as  there  were  no  bidders,  and  then,  if  the  execution 
creditor  chose  to  instruct  him  to  sell  at  any  price,  of  course  his  re- 
sponsibility ceased :  Keightley  v.  Birch  («),  Mullet  v,  Ohallis  (i),  Slaie 
V.  Hawley  (t?). 

Babbt,  A.C.J. — Bule  nisi  to  set  aside  a  verdict  for  Defendant,  and 
enter  a  verdict  for  Plaintiff,  with  damages  £164  7«. 

It  appears  that  a  writ  was  sent  to  the  Sheriff,  without  note  or  com- 
ment. The  Sheriff  was  therefore  required  to  do  his  duty  according  to 
the  exigency  of  the  writ.  What  was  his  duty  ?  His  duty  was  to  levy 
without  delay,  and  make  the  money  required  with  all  reasonable 
despatch.  What  is  reasonable  despatch  was  put  beyond  all  doubt  bj 
the  evidence  as  to  the  manner  in  which  the  goods  levied  on  were 
offered  for  sale  and  sold.  They  were  seized  on  Friday,  were  adverdaed 
for  sale  in  two  newspapers  published  the  next  morning.  The  adver- 
tisement announced  that  they  were  to  be  sold  on  the  afternoon  of  the 
same  day — Saturday.  What  occasion  was  there  for  this  unusual 
despatch.  The  Sheriff  appears  to  have  been  affected  not  so  much  by 
the  stimulus  of  discreet  dib'gence,  as  by  the  influence  of  panic  He 
listened  complacently  to  rumours  which  turned  out  to  be  absolutely 
without  foundation.  He  was  told  that  there  were  claims  against  the 
property,  and  he  apprehended  that  these,  which  turned  out  to  be 
altogether  imaginary  and  without  foundation,  would  assume  a  tangible 
form  and  substance,  and  that  some  person  might  intercept  him  before 
he  could  complete  th6  sale.  Thus  what  is  called  merely  activity  to 
anticipate  other  existing  claims,  was  in  fact  most  disastrous  speed,  which 
led  to  the  sacrifice  of  valuable  property.  This  property  was  sold  bj  the 
Sheriff  for  £10,  and  within  three  weeks  it  was  resold  by  the  purchaser 
for  £240.  There  must  be  some  reason  to  account  for  this  great  dis- 
parity in  price.     A  sale  by  the  Sheriff,  or  by  a  landlord  under  a  distress 

(o)  1  Starkie,  48.  (s)  3  Camp.,  621. 

(p)  2  Cr.  &  M.,  413.  (t)  16  Q.  B.,  239. 

(q)  3  Starkie,  138.  («)  13  M.  &  W.,  757. 

(r)  4  C.  B.,  371. 
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for  rent,  or  by  a  mortgagee,  or  by  any  compulsory  process,  is  usually 
one  at  whicb  a  full  and  fair  value  for  the  goods  can  hardly  be  expected. 
It  is  a  sale  under  coercion  and  for  cash,  and  buyers  must  be  prepared 
to  complete  their  purchases  on  the  spot.  Such  sales  are  advantageous 
to  purchasers,  and  disadvantageous  to  the  person  whose  goods  are 
sold.  Some  allowance  must  consequently  be  made  for  the  smallness 
of  the  prices  obtained  at  such  sales.  Nevertheless  there  is  not  a 
sufficient  reason  for  the  great  disparity  in  the  prices  obtained  at  the 
two  sales.  Although  there  is  no  direct  evidence  on  the  point,  there  is 
none  that  fche  second  sale  was  not  for  cash. '  Evidence  was  given  that 
the  property  might  have  fetched  £400  if  not  disposed  of  under  the 
disadvantageous  circumstances  which  usually  attend  a  sheriff's  sale ; 
and  it  seems  to  be  conceded  that  it  was  unaltered  in  any  particular. 
There  was  nothing  to  shew  that  the  title  was  in  any  respect  lietter 
than  when  sold  by  the  Sheriff.  The  cause  for  the  disparity  must, 
therefore,  be  the  undue  celerity  with  which  the  goods  were  forced  on 
to  a  premature  sale,  and  the  improved  price  obtained  on  the  second  sale 
may  therefore  be  attributed  in  a  great  degree,  if  not  altogether,  to  the 
purchaser  having  satisfied  himself  by  such  inquiries  and  investigations 
as  should  have  been  made  by  the  Sheriff. 

In  several  of  the  cases  cited,  which  are  of  undoubted  authority,  the 
charge  of  negligence  on  the  part  of  the  Sheriff  was  preferred  by  the 
owner  of  the  goods  levied  on  for  a  wasteful  sacrifice  of  his  property. 
This  is  a  case  of  a  creditor  complaining  that  property  adequate  to  pay 
his  debt  was  sold  with  great  indifference  to  the  ordinary  necessary 
precautions  which  it  was  his  duty  to  take  in  order  to  insure  a  sale  at  a 
fair  price ;  that  he  only  received  £4?  of  his  claim  of  £167.  The 
principle  which  governs  each  is  the  same,  whoever  may  be  the  com- 
pkinant.  Whatever  may  be  our  inclination  to  support  such  public 
officers,  either  by  protecting  them  agaiust  the  consequences  of  their 
delay,  by  issuing  a  writ  of  venditioni  exponas^  in  which  instance  they 
must  in  obedience  to  the  order  sell  the  goods  for  whatever  they  may 
bring,  or  by  directing  that  contesting  claimants  shall  interplead,  we  do 
not  think  this  is  a  case  in  which  the  Defendant  is  entitled  to  hold  his 
verdict.     GUie  rule  will  be  made  absolute. 

RuU  absolute  to  enter  a  verdict  for 
the  Plaintiff  for  £164  7*. 
Attorneys  for  Plaintiff :  Klingender  Sf  Charsley, 

Attorney  for  Defendant :  Merrifield. 

V.  B.      VOL.  n. — ^LAW.  .  p 
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1871. 

November  29. 
December  4. 


MoLACHLAN  v.  SEEVICB. 

Negligence — Shipowner — Lahorer — Fertonal  injwy. 

Circnmstances  which  might  entitle  a  stranger,  or  a  visitor,  on  board  a  ship  to 
recover  damages  for  an  injury  sustained  whilst  on  hoard,  do  not  apply  in  the  ok 
of  a  workman,  so  as  to  entitle  him  to  recover  against  the  slupowner. 

A  laborer  employed  in  loading  a  vessel  after  dark,  fell  down  an  open  and 
unlighted  hatchway,  and  sustained  serious  injury. 

Held,  that  the  shipowners  were  not  liable  as  for  negligence. 


A. 


.CTION  for  damages  for  injuries  sustained  bj  the  Plaintiff  from 
falling  down  an  open  hatchway  on  board  the  brig  Our  Hope,  The 
Defendants  were  the  owners  of  the  brig,  which  in  Maj,  1871,  wm 
lying  at  the  Sandridge  pier.  Plaintiff,  a  shipwright,  was  employed  to 
do  some  carpentering  work  connected  with  the  vessel.  After  he  had 
finished  this  work,  he  was  asked  to  help  the  seamen  in  getting  tbe 
vessel  ready  for  sea — clearing  up  the  decks,  &c.  While  assisting  in 
this  work  he,  after  dark,  went  to  get  a  drink  of  water.  He  slipped,  fell 
down  an  unlighted  hatchway,  and  sustained  very  serious  injury.  Tic 
jury  found  a  verdict  for  the  Plaintiff,  with  £60  damages.  The  Defen- 
dant subsequently  obtained  a  rule  nisi  for  a  nonsuit,  pursuant  to  leare 
reserved. 


Williams  shewed  cause. 

Higinhotham  and  Molesworth  for  the  rule. 

The  following  authorities  were  cited:  GHhlin  v.  McMuUen  (r), 
Cotton  V,  Wood  (a?),  Byder  v.  Womhjoell  (y),  Davis  v,  Hardy  (af),  Inder- 
maur  v.  Dames  (a),  Sullivan  n.  Waters  (5),  John  v.  Bacon  (c),  WUhdl 
V,  Lowe  (d),  Horsfall  v,  Chrystal  («). 

Our.  adv.  9ulL 


December  k       Babet,  A.C.J. — The  Plaintiff  was  employed  as  a  carpenter  on  board 
a  ship  belonging  to  the  Defendants.     On  the  day  on  which  the  acci- 


(w)  L.  R.,  2  C.  P.,  318. 

(x)  8  C.  B.,  N.  S.,  668. 

(y)  L.  R.,  4  Ex.,  82. 

(z)  6  B.  &  C,  225. 

(a)  L.  R.,  1  C.  P.,  277. 


(b)  14  I.  C.  L.  R.,  460. 

(c)  L.  R.,  5  C.  P.,  437. 

(d)  2  W.  W.  &  A'B.,  L.,  57. 

(0)  The  Argus,  12th  Septeml)er,  186a 
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dent  in  question  occurred  be  was  engaged  caulking  the  after  part  of       ^^71. 
the  vessel  till  five  o'clock  in  the  afternoon.     After  he  had  finished  his  McLachlak 
work,  he  and  a  number  of  other  men  employed  in  the  same  duty  were  ^' 

engaged  to  assist  in  loading  the  yessel  with  ballast,  ship's  stores  and 
cargo.  This  was  extra  work  in  extra  hours,  in  order  that  the  vessel 
might  be  got  ready  for  sea  and  sail  the  same  night.  It  became  dark 
shortly  after  this  work  was  begun,  and  darkness  increased  till  seven 
o'clock.  Plaintiff,  although  on  the  poop,  was  in  a  common  employment 
with  others  engaged  on  the  main  deck.  The  area  on  which  these  per- 
sons were  moving  backwards  and  forwards  must  have  been  limited,  as 
the  vessel's  capacity  was  only  200  tons,  and  it  was  proved  that  within 
twenty  minutes  of  the  time  when  the  Plaintiff  met  with  the  accident  he 
had  been  close  to  the  open  hatchway 

It  was  contended  for  the  Plaintiff  that  it  was  the  duty  of  the  owners 
of  the  ship,  or  of  the  captain  representing  them,  to  have  placed  a  light 
at  the  hatchway,  or  to  have  surrounded  it  with  some  enclosure,  so  as  to 
have  prevented  the  possibility  of  the  accident.  On  the  other  hand,  it 
was  contended  for  the  Defendants  that  no  such  obligation  was  imposed 
upon  them,  because  the  Plaintiff  being  a  laborer  on  board  the  ship,  was 
bound  to  know  the  state  of  things  connected  with  the  employment  for 
which  he  was  engaged. 

In  Indemaur  v.  Dames  (f),  principles  of  the  highest  importance  in 
these  cases  are  laid  down.    It  was  there  held  that  the  case  of  a  visitor  or 
stranger  differs  materially  from  that  of  a  person  engaged  on  the  pre- 
mises, in  fulfilment  of  a  contract,  or  in  ordinary  work  and  labour.    With 
respect  to  the  former,  it  is  settled  law  that  a  person  using  reasonable 
care  is  entitled  to  expect  that  the  occupier  of  premises,  whether  it  be 
a  ship,  a  house,  a  factory,  a  shop,  shall  on  his  part  use  reasonable  care 
to  prevent  damage  arising  from  unusual  danger.     Still,  as  was  said  in 
Southcote  V,  Stanley  {g),  such  a  person  must  take  care  of  himself.    And 
where  there  is  evidence  of  negligence,  the  question  whether  such 
reasonable  care  has  been  taken,  by  notice,  lighting,   guarding,  or 
otherwise,  and  whether  there  was  contributory  negligence  on  the  part 
of  the  sufferer,  must  be  determined  by  a  jury  as  a  matter  of  fact.     But 
as  regards  the  other  class,  it  consists  of  persons  whose  employment  is 
of  iuch  a  nature  that  danger  may  be  considered  as  included  in  the 
contract  of  hiring  or  service,  and  expressly  bargained  for.     A  greater 

(/)   L.  R.,  1 C.  P.,  274,  and  2  C.  P.,  »11.        (ff)    1  H.  &  N.,  247. 
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1871.  degree  of  caution  is  required  on  their  part,  because  a  lest  degree  of 

McLachlan  precaution  or  protection  against  injury  is  enjoined  on  the  part  of  iit 

*•  employer. 


Service. 


Now,  we  are  of  opinion  that  no  duty  to  close  this  hatchway  wm 
imposed  on  the  Defendants;  the  nature  of  the  work — putting  cargo 
into  the  hold — prevented  its  being  covered.  Shortly  before  the  acci- 
dent occurred  a  large  tank  was  placed  at  the  combings  of  the  hatch,  in 
order  that  it  might  be  lowered  into  the  hold.  Barriers,  or  protection 
of  that  nature,  round  the  hold  would  haye  impeded  the  work.  Ai 
regards  the  necessity  for  lighting  the  deck,  the  twilight  graduallj 
deepened  into  darkness,  and  the  people  at  work  were  aware  of  this; 
increased  vigilance  on  their  part  was  called  for,  but  the  darkness  had 
not  increased  to  such  a  degree  as  to  prevent  those  men  who  did  move 
about  carefully  and  cautiously  from  doing  so  with  impunity.  Imme- 
diately before  the  accident  occurred  the  Plaintiff  left  the  poop,  and  was 
going  forward  to  get  a  drink  of  water.  Unfortunately,  he  heard  too 
late  the  caution  of  a  fellow-laborer  near  him  to  take  care.  If  the  man 
behind  him  and  on  his  left  were  able  to  see  the  open  hatch  and  to  avoid 
it,  the  Plaintiff,  had  he  exercised  due  caution,  would  also  have  been 
able  to  see  and  avoid  the  danger.  It  was  not  a  latent  danger.  It  was 
obvious  to  others,  and  should  have  been  observed  by  a  careful  man. 

The  sufferings  of  the  Plaintiff  were  of  a  very  serious  character,  and 

likely  to  be  durable,  and  there  is  no  reason  to  believe  that  they  were 

in  any  degree  simulated.     Nevertheless,  we  must  treat  this  question  as 

one  of  law  and  not  of  sympathy.     It  has  been  already  shown  that  or- 

cumstances  which  might  entitle  a  stranger  or  visitor  to  recover  damages 

for  such  an  injury  do  not  apply  in  the  case  of  a  workman,  so  as  to 

entitle  him  to  recover  against  the  shipowner.     We  are  of  opinion  that 

this  is  a  case  in  which  the  Defendants  are  not  liable,  and  that  the  role 

to  enter  a  nonsuit  must  be  absolute. 

Bule  abtokftt. 

Attorney  for  Plaintiff:  Kiditon, 
Attorney  for  Defendant :  J.  M.  Davies. 
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HENDEESON  v,  THE  DAILY  TELEGRAPH  COMPANY.  1871. 

Practice  at  law—  Certificate  for  costs— Delajf.  December  4. 

Immediately  after  a  verdict  for  1^.  damages  in  au  actiou  for  libel,  Plaititiif 
applied  to  the  presiding  Judge  for  a  certificate  for  costs.  He  reserved  bis 
decision,  and  twenty -six  days  after  gave  the  certificate. 

ffeld,  that  the  certificate  could  not  be  rescinded  on  the  ground  of  the  delay. 

rr^ZZO-ZV moved  for  a  rule  nisi  to  rescind  an  order  of  Bany,  A.C.J., 
granting  to  Plaintiff  a  certificate  for  costs. 

The  action  was  for  libel.  The  Defendants  pleaded  Not  Guilty  and 
a  justification.  The  trial  took  place  at  the  sittings  before  Hilary  Term 
(2nd  November),  when  a  verdict  was  returned  for  the  Plaintiff,  damages 
1«.  The  Plaintiff's  counsel  thereupon  applied  for  a  certificate  for  costs, 
as  to  which  the  learned  Judge  reserved  his  decision,  and  on  the  28th 
November  gave  his  certificate. 

It  was  now  submitted  that  this  exceeded  the  Judge's  power.  The 
Act  requires  the  certificate  to  be  given  immediately,  and  it  cannot  be 
said  to  be  given  immediately  if  three  weeks  elapse  between  the  trial 
and  the  C0rtificate.  The  Courts  have  always  viewed  these  applications 
strictly,  and  required  the  statute  to  be  strictly  observed.  Of  course, 
there  is  no  objection  to  the  Judge  reserving  his  decision,  but  he  must 
give  it  within  a  reasonable  time.  [Barr^,  A.C.J. — When  the  Judge 
intimates  that  he  reserves  his  decision,  the  Defendant  must  be  taken  as 
consenting,  and  giving  him  time  for  consideration.  It  is  only  the 
application  for  a  certificate  that  must  be  made  immediately.]  The 
application  was  necessary,  to  give  the  Judge  jurisdiction;  still  the 
Judge  must  certify  within  a  short  time.  The  object  of  this  is  stated 
to  be  to  have  the  decision  given  when  the  facts  are  all  fresh  in  the 
mind  of  the  Judge,  and  to  prevent  his  being  influenced  by  extraneous 
matter:  Thompson  v.  Oibson  (h),  Paye  v,  Fearce  {j)j  Chracev.  Clinch  (A?), 
Forsdike  v.  Stone  (Z),  Shuttletoorth  v.  Cocker  (m).  The  Judge  could 
not  properly  certify  after  the  position  of  the  parties  was  altered. 
If  the  decision  had  been  given  before  the  end  of  the  first  four  days  ot 
term,  the  Defendants  could  have  applied  for  a  new  trial,  which  they 
are  now  precluded  from  doing. 

(*)  9  Dowl.,  717.  (0    L.  R.,  8  C.  P.,  607. 

0)   7i.,816.  (m)  9DowL,  76. 

{i)  4  Q.  6.,  606. 
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1871.  BiiBET,  A.C.J. — An  application  was  made  by  the  Plaintiffs,  imme- 

Hendbrson  diately  after  the  verdict  was  returned,  for  a  certificate.     I  reserved  my 
Th    d  decision  on  that  application,  and  I  afterwards  gave  the  certificate. 

Telkobaph  The  delay  of  the  Judge  in  giving  the  certificate  is  a  question  for  hi 
discretion  j  it  is  not  one  of  jurisdiction.  In  all  the  cases  cited,  wKere 
a  certificate  was  set  aside  as  having  been  granted  too  late,  the  applica- 
tion for  the  certificate  was  not  made  (as  it  was  made  here)  within 
proper  time.  Where  a  Defendant  is  present  when  the  application  is 
made,  and  judgment  is  reserved,  if  he  do  not  object  it  is  assumed 
that  he  consents  to  the  Judge  having  a  discretion  as  to  the  time  when 
he  certifies.  In  one  of  the  cases  the  Lord  Chief  Justice  of  England 
was  decidedly  of  opinion  that  a  Judge  may  be  influenced  by  matter 
extraneous  to  the  trial  in  granting  a  certificate.  He  reserved  lui 
decision  for  twelve  days,  and  then  stated  that,  as  he  was  informed  other 
actions  against  "the  same  Defendant  were  withdrawn,  he  would  give  tiie 
certificate.  On  the  application  to  rescind  his  certificate  he  said  that 
as  the  Defendant  had  assented  to  the  case  standing  over  he  could  not 
afterwards  object. 

The  case  now  before  the  Court  took  three  days  to  try,  and  I  maj 
be  excused  if  I  took  a  Httle  more  time  than  usual  to  consider  the 
question. 

Williams,  J. — I  do  not  think  a  Judge  is  bound  to  give  the  cer- 
tificate at  once.  The  opinion  which  he  has  formed  at  the  time  may  he 
altered  when  he  comes  to  read  over  his  notes  and  to  reflect  on  the  case 
alone.  If  the  Defendants  thought  they  were  prejudiced  in  any  way 
by  the  delay,  they  should  have  gone  to  the  Judge  and  told  him  w>,  and 
withdrawn  their  consent  to  the  decision  being  further  reserved,  or  they 
might  have  applied  within  the  four  days  of  term  for  leave  to  more 
after  the  decision  was  given. 

PoHLMAiT,  J. — I  think  the  Defendants  are  somewhat  to  blame  in 
this  matter.  A  Judge*s  first  impression  as  to  giving  a  certificate  may 
not  be  the  right  one,  and  he  requires  time  to  consider.  If  he  unduly 
delayed  the  matter  the  Defendants  might  have  called  his  attention  to 
the  subject. 

Buh  refiuei 

Attorney  for  Applicant :  Duffett 
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JBi  re  BENNETT  &  ATTENBOEOUGH,  Ex  pabtb  MoMULLEN.        1871. 

Attorney  and  aient^CotU—  Taxation,  November  29. 

December  6» 

A  client  paid  to  trustees  a  sum  of  money  to  be  applied  by  them  (inter  alia) 
in  payment  of  costs  due  to  his  solicitors.  The  solicitors  delivered  to  the  trustees 
a  bill  of  costs. 

Meld,  that  the  trustees  were  not  entitled  to  have  the  bill  taxed. 

X\TTLE  nisi  to  set  aside  an  order  of  Williams,  J.,  referring  a  bill  of 
costs  of  Messrs.  Bennett  ^  Attenborough  for  taxation.  Bennett  Sf  At- 
tenborough  acted  as  solicitors  for  Riggins,  and  a  sum  was  due  to 
them  for  costs  Higgins  paid  to  McMullen  and  another,  as  trustees, 
the  sum  of  £4,000  to  be  applied  by  them  in  paying  the  costs  of 
Bennett  Sf  Attenborough  and  various  other  claims,  any  surplus  to 
go  to  the  trustees.  The  trustees  desired  to  have  the  bill  of  costs 
taxed,  and  obtained  an  order  to  that  effect.  This  rule  was  obtained  to 
■et  aside  that  order  as  bad,  inasmuch  as  Bennett  Sf  Attenborough  looked 
to  Higgins  for  payment  of  their  bill,  and  the  trustees  had  never  offered 
to  pay  the  amount  when  taxed. 

WiUiams  shewed  cause. 


J.  W,  Stephen  and  Riginbotham  in  support  of  the  rule. 


Owr,  adv.  vult. 


Babby,  a.  C.J. — ^This  is  an  action  to  set  aside  an  order  of  a  Judge  December  6. 
in  chambers,  referring  a  bill  of  costs  for  taxation.  The  facts  are  that 
Mr.  Pairick  Riggins  was  engaged  in  extensive  litigation.  An  arrange- 
ment was  made  to  settle  the  actions  and  suits,  and,  for  some  purpose 
which  is  not  disclosed,  and  into  which  it  is  unnecessary  for  us  to 
inquire,  an  arrangement  was  made  by  which  Riggins  appropriated  a 
sum  of  £4,000  to  trustees — McMullen  and  another — to  be  held  for  the 
purpose,  amongst  others,  of  paying  the  costs  of  several  actions  in 
which  Riggins  was  interested.  The  trustees  were  served  with  the  bill 
of  costs  in  question  by  Messrs.  Bennett  Sf  Attenborough,  and  the 
trustees,  assuming  that  they  had  a  right  to  do  so,  applied  for  an  order 
to  have  the  bill  taxed.  The  order  they  asked  for  was  made,  and  we 
have  now  to  consider  if  it  was  rightly  made. 
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AND  Atten- 

BOltOUGH 

Ex  parte 
McMullen. 


Now,  although  the  bill  of  costs  has  been  given  to  the  trustees,  we  do 
not  think  that  they  are,  in  accordance  with  the  views  established  by  the 
decided  cases,  persons  who  can  have  the  bill  taxed,  and  for  this  obvioiu 
reason — that  they  are  not  liable,  either  at  law  or  in  equity,  to  the 
solicitors.  Higgins^  no  doubt,  could  enforce  an  account  from  them  in 
equity  as  to  the  manner  in  which  they  had  discharged  the  trust  confided 
to  them.  Higgins  could  not  bring  an  action  at  law  or  file  a  bill  in 
equity  to  call  on  them  to  pay  him  any  specific  sum.  A  suit  in  equity 
by  him  would  be  to  call  on  them  to  account  generally  how  they  had 
discharged  their  trust,  and  how  the  money  the  subject  of  the  trast 
had  been  disbursed.  Re  Newman  (n)  and  Be  Elnwlie  {q)  are  much  in 
point.  They  shew  that  an  attorney  cannot  claim  payment  from  a 
trustee  under  such  circumstances  as  are  disclosed  here ;  not  being  a 
party  to  the  deed  of 'trust,  so  fieu:  as  he  is  concerned  he  is  purely  a 
volunteer,  and  cannot  enfdrce  any  claim  against  the  trustees.  Thev 
are  not  liable  to  pay  the  bill,  and  we  do  not  think  they  can  obtain  thii 
order. 

Rule  absolute. 

Attorneys  for  rule :  Bennett  Sf  Attenhoraugh, 


Attorneys  for  Trustees :  Nutt,  Blake  ^  Seddon. 

(n)   L.  R.,  2  Ch.  App.,  707.  (o)    L.  B.,  9  Eq.,  72. 


December  1, 5. 


EEGINA  V,  WEIGHT. 

Forgery — Tittering — BiU  of  Lading — Pleading — Information — JFrittem  iustmwied 
eet  out  in  hoec  verba — Evidence — Ship's  mam^feet — Signature  of  maeier — Com- 
parieon  of  handwriting. 

A  bill  of  lading  is  an  "authority  for  the  delivery  of  goods"  within  tbf 
meaning  of  the  "  Criminal  Law  and  Practice  Statute,"  No.  233,  sec.  227 

Where  an  instroment  is  described  in  an  information  by  sereral  designatioii^ 
and  then  set  out  in  hao  verba,  the  Court  will  treat  as  surplosage  such  descriptive 
averments. 

In  order  to  prove  the  handwriting  of  the  master  of  a  ship  to  certain  other 
documents,  a  Customs  officer  produced  a  document  described  as  the  ship's  miiuifeist 
purporting  to  be  signed  by  the  master,  and  the  other  documents  were  compared 
with  it,  but  the  signature  to  the  manifest  was  not  itself  proved. 

Seld,  that  the  evidence  was  admissible. 


a 


SPECIAL  case  reserved  by  Fohlman,  J.,  at  the  trial  of  Jame9  Wright 
for  forgery. 


V. 

Wbight. 
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The  counts  which  were  sent  to  the  jury  were  (3)  for  forging  "  a  certain  1871. 
anthority  for  the  delivery  of  gooda  "  with  a  fraudulent  intent ;  (4)  for  RsaiNA 
uttering  a  "  forged  authority  for  the  delivery  of  goods."  The  counsel 
for  the  prisoner  contended  that  a  bill  of  lading  was  not  an  "  authority 
for  the  delivery  of  goods  "  within  the  meaning  of  the  227th  section  of 
the  "  Criminal  Law  and  Practice  Statute"  and  the  learned  judge  con- 
sented that  if  the  verdict  should  be  found  against  the  prisoner,  the 
point  should  be  raised  by  way  of  exception  to  the  sufficiency  of  the 
information  in  arrest  of  judgment,  and  should  be  reserved.  The  bill  of 
lading  was  in  the  ordinary  form,  purporting  to  be  signed  by  the  master 
of  the  Silander  whose  name  was  forged.  The  jury  returned  a  verdict 
of  Not  guilty  on  the  3rd  count,  and  of  guilty  on  the  4th  count.  The 
question  reserved  was  whether  the  3rd  count  was  valid  and  sufficient. 

There  was  also  a  point  reserved  (and  subsequently  added  to  the  case) 
as  to  the  sufficiency  of  certain  evidence.  Mr  Downing,  Customs  officer, 
was  called  as  a  witness  on  behalf  of  the  Crown.  He  produced  a 
document  which  was  described  as  the  '*  manifest  of  the  ship  Silander'^ 
and  purported  to  be  signed  by  "  Henry  Grey,  Master.'*  The  witness 
did  not  see  the  document  signed;  nor  was  he  acquainted  with  the  person 
by  whom  it  purported  to  be  signed,  or  with  his  handwriting.  This 
document  was  received  in  evidence,  and  the  handwriting  to  other  docu- 
ments compared  with  it.  This  was  objected  to  on  behalf  of  the  prisoner, 
on  tha  ground  that  the  handwriting  of  the  signature  to  the  manifest 
had  not  been  proved. 

Adamson  (Ireland,  Q.C.,  with  him)  for  the  prisoner. — The  biU  of  lading 
was  misdescribed  in  the  information.  The  document  must  on  the  face 
of  it,  or  in  proof,  answer  the  description  in  the  Statute :  Suswll  an 
Oriinety  p.  996 ;  Lees  on  Shipping,  p.  198.  On  the  second  point  the 
evidence  of  identity  was  not  sufficient. 

C.  A.  Smyth  (with  him  Molesworth)  for  the  Crown. — ^The  document 
was  a  sufficient  authority  to  deliver  the  goods :  Barber  v.  Meyerstein  (p). 
Shepherd  v.  Harriion  (q).  On  the  evidence  point  he  cited  Begf,  v, 
I^athan  (r). 

Adamson  in  reply. 


(p)  L.  R.  4  E.  &  I.,  App.,  317.  (r)    1  W.  &  W.,  L.,  817. 

(S)  L.  B.  5  £.  &  1.,  App.,  116. 
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1871.  The  Court  reserved  judgment  till  another  case  against  the  same 

BsaiKA      prisoner  was  argued. 


V. 

Wbight. 


This  case  stated  that  the  prisoner  was  convicted  of  uttering  a  forged 
bill  of  lading,  knowing  it  to  be  forged.  The  information  contained  four 
counts.  The  first  count  charged  the  prisoner  with  forging,  and  the 
second  with  uttering  "  a  certain  undertaking  warrant  order  authority 
and  request  for  the  delivery  of  goods  to  wit  a  bill  of  lading'*  (setting  it 
out  at  length).  The  third  count  was  for  forging,  and  the  foorth  for 
uttering  "a  certain  accountable  receipt  for  goods  to  wit  a  bill  of  lading^ 
(setting  it  out  length).  Counsel  for  the  prisoner  did  not  at  the  trial 
demur  to  the  information,  but  asked  the  Court  to  quash  the  information 
on  the  ground  that  the  offence  with  which  the  prisoner  was  charged 
came  within  the  provisions  of  the  227th  sec.  of  the  ''  Griminal  Law  and 
I^racHce  Statute,^'*  which  had  not  been  followed,  viz. : — 1.  That  the  bill  of 
lading  had  been  set  out  at  length  instead  of  the  averment  of  the  statute 
being  followed,  and  its  statutory  designation  given.  2.  That  the 
information  was  uncertain  in  not  setting  forth  whether  the  document 
forged  was  a  warrant,  order,  request,  or  authority.  The  first  objection 
was  made  to  all  the  counts,  the  second  applied  to  the  first  and  second 
counts  only.  The  learned  judge  consented  that  if  thf  prisoner  should 
be  found  guilty  the  point  of  law  should  be  reserved  by  way  of  exception 
to  the  sufficiency  of  the  information  in  arrest  of  judgment,  and  reserred 
for  the  consideration  of  the  Court.  The  jury  found  a  verdict  against 
the  prisoner  on  the  second  and  fourth  counts,  and  of  Not  guilty  on 
the  first  and  third  counts. 

The  question  reserved  was  whether  the  information  was  valid  and 
sufficient. 

Adamson  (Ireland,  Q.C.,  with  him)  for  the  prisoner. — The  informatian 
must  distinctly  allege  the  offence  charged,  and  merely  to  aUege  that 
the  prisoner  forged  a  certain  instrument  set  out  in  hoc  verba,  is  insuffi- 
cient.    2  Russell  on  Chimes,  4ith  ed.,  p.  811. 

C,  A.  Smyth  (with  him  MoUsworth)  for  the  Crown. — The  bill  of  lading 
being  a  document,  upon  the  production  of  which  the  holder  would 
be  entitled  to  demand  the  goods,  is  properly  described  as  ''  an  account- 
able receipt  for  goods:"  Beg.  v,  FUchie  (s).  But  even  if  not  so,  the 
instrument  is  set  out  m  hae  verba,  and,  therefore,  the  description  of  it 
in  the  information  may  be  rejected  as  surplusage :  Beg.  v.  WUliamM  (t). 

Our.  adv.  vuli. 
(f)    1  D.  &  B.,  C.  0.,  175.  (0    2  Den.,  C.  C,  61. 
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Babbt,  A.C.J. — Two  cases  have  been  reserved  for  the  opinion  of       1871. 
this  Court  on  the  prosecution  of  James  Wright  for  forgery.  Bigika 


In  the  first  case  we  are  called  on  to  say  whether  a  bill  of  lading  is  an 
"  authority  for  the  delivery  of  goods."  This  matter  has  been  set  com- 
pletely at  rest  by  the  authority  of  Mitchell  v.  JSde  (v) .  In  the  judgment 
of  the  Court  in  that  case  occurs  this  passage : — *'  It  now  becomes 
necessary  to  consider  the  effect  of  the  bill  of  lading.  This,  it  was  con- 
tended in  argument,  was  a  contract  between  Mackenzie,  the  owner  of 
the  sugars  of  the  one  part,  and  the  defendants  by  their  alleged  agent, 
the  captain,  on  the  other ;  and  by  virtue  thereof  that  the  property 
passed  absolutely  to  the  defendants,  upon  the  signing  of  the  bill  of 
lading  by  the  captain.  We  think,  however,  that  this  argument  proceeds 
upon  a  misconstruction  of  the  nature  and  operation  of  the  bill  of  lading. 
As  between  the  owner  and  shipper  of  the  goods  and  the  captain,  it  fixes 
and  determines  the  duty  of  the  latter  as  to  the  person  to  whom  it  is  (at 
the  time)  the  pleasure  of  the  former  that  the  goods  should  be  delivered. 
But  there  is  nothing  final  or  irrevocable  in  its  nature.  The  owner  of 
the  goods  may  change  his  purpose,  at  any  rate  before  the  delivery  of  the 
goods  themselves,  or  of  the  bill  of  lading,  to  the  party  named  in  it,  and 
may  order  the  delivery  to  be  to  some  other  person — to  B  instead  of  to 
A"  This  decision  places  beyond  all  doubt  that  a  bill  of  lading  is  an 
authority  to  the  captain  to  deliver  goods,  and  consequently  it  may  be 
BO  described  in  an  information ;  and  it  is  properly  so  described  in  this 
fourth  count,  on  which  the  jury  have  brought  in  a  verdict  of  "  guilty  " 
against  the  prisoner. 

The  point  taken  in  the  second  case  has  also  been  determined.  The 
question  there  is  whether  the  information,  in  which  the  words  of  des- 
cription used  in  the  statute  creating  the  offence  are  set  out,  and  in 
which  the  bill  of  lading  is  set  out  in  hac  verba,  is  valid,  inasmuch  as  the 
count  is  calculated  to  mislead. 

The  decision  in  Williams's  case  {w),  recognising  Bew  v,  Orowther  (a), 
and  Bex  v.  Ghilchrist  i^y),  is  conclusive  on  the  point  that  where  an 
instrument  is  described  in  an  indictment  by  several  designations, 
and  then  set  out  in  hwc  verba,  with  or  without  a  videlicet,  the  Court 
will  treat  as  surplusage  such  descriptive  averments,  and  consider  as 
material  only  the  instrument  itself.     According  to  Tarlce,  B,,  the 

(»)    11  A.  &  E.,  888.  (jr)    5  C.  &  P.,  816. 

(«)   2  Den.  C.  C,  61.  (y)    1  Car.  &  M.,  224. 
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queation  may  be  very  different  if  the  indictment  sets  out  tbe  instra- 
ment,  from  what  it  would  be  if  it  merely  described  it  in  the  terms  of 
the  statute.  In  the  former  case,  the  matter  which  it  is  contended  is 
descriptive,  may  be  mere  surplusage ;  for  when  the  instrument  is  edL 
out  on  the  record  the  Court  is  enabled  to  determine  its  character,  and 
so  description  is  needless. 


This  disposes  of  the  two  cases  as  originally  presented.  But  on  one 
of  them,  which  was  amended  by  leave,  arises  a  question  on  the  evidence 
It  was  argued  for  the  prisoner  that  it  was  necessary  to  substantiate,  in 
the  first  instance,  the  identity  of  the  first  document  as  an  original,  and 
that  the  signature  to  it  was  beyond  questiou  the  signature  of  the  persoo 
whose  name  the  prisoner  is  charged  with  having  forged  on  the  bill  of 
lading ;  that  it  was  necessary  to  prove  not  merely  the  handwriting  bot 
the  identity  of  the  person  signing.  We  are  of  opinion  that,  withoitt 
violating  any  of  the  rules  of  evidence,  this  document  can  be  received  ae 
an  original.  It  was  signed  by  a  person  ostensibly  performing  the  duty 
of  passing  entries  at  the  Custom-house  in  the  ordinary  way  of  businen. 
As  far  as  regards  officers  of  the  Customs,  the  doctrine  of  omnia  pra- 
wmumtw  rite  esse  acta  applies;  and  though  it  does  not  apply  with  equal 
force  to  persons  who  are  not  officers  of  the  Customs,  yet  we  are  not  to 
presume  that  a  forgery  has  been  committed,  as  we  should  do  if  we  held 
that  this  document  is  not  in  the  captain's  writing.  We  are  not  to 
presume  that  a  person  went  to  the  Custom-house  representing  tlie 
captain,  and  that  such  person  wrote  the  name  of  the  captain  to  the 
document.  In  the  absence  of  evidence  to  show  that  such  was  the  iiKt> 
there  is  nothing  here  to  lead  to  the  belief  that  the  signature  was  not 
that  of  the  captain,  and  that  the  document  was  not  genuine.  l%st 
being  established,  the  comparison  became  admissible.  The  case  for  the 
prisoner  has  failed. 

Oonvictiam  qffkmsl 

Attorney  for  the  Crown :  Gwmer,  Crown  Solicitor. 


Attorneys  for  Prisoner :  Edwards  Sf  Orave, 
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BEOWN    V.    WHITE.  1871. 

CoutUy  Court— Jurisdiction— Contract— Short  Delivery  December  6. 

On  a  contract  for  sale  for  over  £250,  of  4,500  sheep,  937  yalue  under  £250 
were  short  delivered.  On  action  in  the  County  Court  for  damages  £70  6s.  6d., 
for  the  short  delivery, 

ffeldf  that  the  issue  involved  the  validity  of  the  original  agreement,  and  that 
therefore  the  case  was  heyond  the  jurisdiction  of  the  County  Court.  Parker  v. 
Wood  [2  A.  J.  B.,  55]  distinguished. 


A 


PPEAL  from  County  Court,  Melbourne. 


The  Plaintiff  sued  for  £70  6*.  M.  for  breach  of  the  following  con- 
tract:— 

"  Hamilton,  25th  April,  1871. 

"As  agents  for  Messrs.  Molmet,  White  i(  Co,,  we  have  this  day  sold  to  Mr.  W. 
Brown,  jun.,  the  undermentioned  sheep  (more  or  less) — 8,000  ewes,  aged ;  1,600 
wethers,  aged,  at  the  rate  per  head  of  4f .  Sd.  for  sound  mouthed,  and  2s.  for  hrolen 
mouthed.  Terms,  six  months  ;  delivery  to  he  taken  at  Springhank  on  or  before  the 
Sid  May. 

"  POWEBS,  BUTHEBFOBD  &,  Co.  per  JOBIPH  B.  FbABSON." 

The  total  number  of  sheep  delivered  was  only  8,563  or  937  short. 
For  this  short  delivery  the  Plaintiff  claimed  £70  6«.  6d.  At  the  close 
of  the  Plaintiff's  case  the  Defendant  applied  for  a  non-suit  on  the 
grounds — (1)  That  the  Court  had  no  jurisdiction,  the  contract  being  for 
a  greater  sum  than  £250.  (2)  That  on  the  evidence  it  appeared  that 
the  first  contract  was  rescinded,  and  a  new  one  to  take  a  less  number 
of  sheep  substituted.  The  learned  Judge  decided  in  favour  of  the 
defendant  on  both  points,  and  nonsuited  the  plaintiff,  who  now 
appealed.     The  case  is  reported  on  the  first  point  only. 

Wrixon  for  the  Appellant. — The  cause  of  action  is  the  short  delivery, 
and  the  value  of  the  937  sheep  short  delivered  is  the  test  of  the  juris- 
diction.    JParker  v.  Wood  (z), 

Ooek  for  the  Bespondent. — ^The  contract  must  be  looked  to  to  ascer- 
tam  the  damage,  and  as  the  contract  was  for  more  that  £250,  there 
was  no  jurisdiction  in  the  County  Court  to  try  the  case. 

(z)    2  A  J.  B.,  66. 
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1^71.  Babbt,  a. C.J. — ^Appeal  from  Couniy   Court,  Melbourne.      He 

original  cause  of  action  was  the  breach  of  an  agreement  to  sell  4,500 
sheep.  Of  that  number  3,563  only  were  delivered.  The  Plaintiff  sued 
for  £70  5*.  6d.,  the  price  of  the  937  not  delivered,  and  contended,  an 
the  authority  of  Parker  v.  Wood,  decided  in  this  Court,  that  the 
amount  in  dispute  was  within  the  jurisdiction  of  the  Court.  It  was 
contended  for  the  Defendants  that  the  County  Court  had  no  ju^i8di^ 
tion,  inasmuch  as  though  the  damages  were  less  than  £250,  the  came 
of  action  arose  on  the  alleged  breach  of  a  contract  the  consideration  of 
which  was  a  much  larger  sum  than  £250 ;  also,  that  the  plaintiff  hsA 
waived  the  original  agreement,  and  substituted  for  it  a  new  contract. 

With  respect  to  the  first  point,  one  test  is — ^what  is  put  in  issue  bj 
non  assumpsit  ? — a  second,  how  would  the  case  be  affected  as  regards 
the  costs  were  the  action  tried  in  the  Supreme  Court  ?  Now,  although 
the  sum  sought  to  be  recovered  is  only  £70  5«.  6e^.,  it  is  necessary  to 
go  into  the  whole  question  of  the  contract  for  the  sale  of  4,500  sheep, 
in  order  to  ascertain  whether  all  the  conditions  were  fulfilled  which 
rendered  it  capable  of  being  enforced  ah  initio.  The  issue  raised  is  the 
validity  of  the  original  agreement.  The  case  of  Parker  v.  Wood  was 
totally  different.  There  five  persons  entered  into  an  agreement  to  in- 
demnify the  plaintiff  for  certain  costs  according  to  separate  individual 
rateable  liability,  ascertained  and  stated.  The  plaintiff  sued  one  on 
his  promise  to  pay  his  share.  On  non  assumpsit  pleaded  the  only  issue 
raised  on  the  record  was  the  defendant's  promise  to  pay.  It  became 
necessary  to  inquire  and  ascertain,  as  matter  of  evidence,  whether  the 
original  agreement  for  contribution  between  the  defendants  and  the 
other  persons,  not  parties  to  the  record,  had  been  made ;  but  although 
that  incidental  inquiry  was  introduced,  it  was  for  the  purpose  of  aacer 
taining  the  amount  of  damages  consequent  on  the  breach  of  promise  of 
the  defendant  to  pay.  This  is  a  case  which  ought  to  be  tried  in  the 
Supreme  Court,  and  we  are  of  opinion  that  a  verdict  obtained  by  the 
Plaintiff  ought  to  carry  his  costs  of  suit.  We  are  of  opinion  that  on 
the  question  of  jurisdiction,  the  plaintiff  was  rightly' nonsuited. 

As  to  the  other  point  raised    of  a  substituted  contract,  we  see 
nothing  in  the  evidence  to  support  it. 

Appeal  dismissed. 
iLttomey  for  Appellant :  Duffett 

Attorney  for  Bespondent :  Bronckhorst. 
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THE  COMMERCIAL   BANK    OF  AUSTRALIA   LIMITED  v.  .     1871. 

MCDONALD.  ^:^^7. 

MGninff  company — No.  228 — Mortgage — Past  debt — Future  advances — JHreetor — 

Estoppel. 

A  Mining  company  incorporated  under  the  Act  No.  228,  gaye  a  mortgage  to  its 
Bankers.  Fart  of  the  consideration  expressed  in  the  mortgage  had  been  pre- 
viously advanced ;  the  residue  was  advanced  by  the  Bank  subsequently  to  the 
mortgage. 

Meld,  that  the  mortgage  was  valid. 

Semhle,  per  Barry,  A.C.J.  (Williams,  J.,  dissentientej,  that  a  director  of  a 
company  is  in  his  private  capacity  precluded  from  raising  objections  to  a  mort- 
gage given  by  the  company  with  his  knowledge  and  consent. 


I 


NTEEPLEADEE  issue. 


The  present  Defendant  McDonald  sued  the  Grassy  Gully  Gold 
Mining  Companj,  Registered,  recovered  judgment,  and  issued  execution 
against  the  plant,  <&c.,  of  the  company.  The  Commercial  Bank  claimed 
the  property  under  a  bill  of  sale  by  way  of  mortgage,  dated  8th  Decem- 
ber, 1869.  The  company  was  registered  under  the  Act  No.  228.  The 
bank  had  advanced  to  the  company  £287  6«.  Sd.  before  the  date  of  the 
mortgage,  £932  7s.  Gd.  subsequently— total,  £1,220  14«.  2d. ;  £766  of 
the  £932  7«.  6d.  was  applied  to  pay  bills  previously  given  by  the  com- 
pany to  the  bank.  A  meeting  of  the  company  was  called  for  the  22nd 
November,  1869,  to  authorise  the  directors  to  borrow  money,  but  was 
adjourned  to  the  8th  November,  when  a  resolution  was  passed  author- 
ising the  directors  to  borrow  £1,250  on  the  security  of  the  plant,  Ac. 
McDonald  was  a  director  of  the  company,  and  was  present  at  this 
meeting,  and  did  not  object  to  the  mortgage  being  given.  The  bill  of 
sale  recited  that  the  manager  of  the  company  had  applied  to  the  bank 
to  advance  £1,250,  which  the  bank  had  agreed  to  advance ;  and  was 
expressed  to  be  in  consideration  of  the  sum  of  £1,250,  paid  at  or 
before  its  date.  The  jury  found  for  the  Defendant,  and  a  rule  nisi  to 
enter  a  verdict  for  the  Plaintiff  was  obtained,  pursuant  te  leave  re- 
served, on  the  ground  that  the  plant,  &c.,  was  not  the  property  of  the 
company,  but  of  the  Plaintiff. 
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1871.  Molesworth  shewed  cause. — The  bank  could  take  nothing  by  tbeip 

Commercial  mortgage.     The  Act  No.  228,  under  which  the  company  was  registered, 

^^^^  contains  special  provisions,  which  must  be  followed  to  enable  the 
MoDoiTALD.  company  to  borrow  money.  These  provisions  were  not  followed  in 
this  instance,  for  the  meeting  authorising  the  loan  was  noi  duly 
held..  Again,  the  bill  of  sale  was  for  a  past  debt,  and  this  Court  hu 
repeatedly  held  that  a  company  incorporated  under  No.  228  cannot  giie 
a  mortgage  for  a  past  debt :  McKean  v.  Cleft  in  fJie  Bock  Company  (a), 
and  has  so  held  as  between  the  present  parties,  and  on  the  mortgage  now 
in  question,  in  Commercial  Bank  v.  Grassy  Gully  Company  (b).  It  is 
said  that  McDonald,  being  a  director  of  the  company,  is  estopped  from 
raising  this  objection.  But  he  is  not  bound  by  the  recitals  in  the 
mortgage,  to  which  he  is  no  party.  The  bank's  position  was  in  nowaj 
altered  after  the  bill  of  sale  was  given :  Ernest  v.  Nicholls  (c),  Bank 
of  BJmdustan  v.  Alison  (d). 

Hiffwibotham  for  the  Rule. — The  consideration  for  the  bUl  of  sale 
was  not  the  past  debt  only.  There  is  ample  proof  that  the  bank 
advanced  other  sums  after  the  bill  of  sale  was  agreed  to  be  given.  At 
all  events,  the  Defendant  could  not  raise  that  objection,  nor  say  that 
there  was  no  extraordinary  meeting.  He  is  bound  by  the  recitals  in 
the  bill  of  sale :  In  re  The  Tyson^s  Beef  Company  (e), 

BiiBBY,  A.C.J. — The  Defendant  objects  to  the  bill  of  sale  under 
which  the  bank  claims,  first  that  the  extraordinary  meeting  had  no 
.  power  to  authorise  its  being  given  inasmuch  as  it  was  given  for  a  pa«t 
debt  I  and  also  because  the  number  of  persons  present  at  the  meeting 
was  not  sufficient  to  authorise  its  being  given.  The  Defendant,  how- 
ever, is  the  last  person  to  be  allowed  to  raise  these  objections.  Persons 
dealing  with  a  company  are  bound  to  see  that  the  Act  of  incorpora- 
tion, or  deed  of  settlement,  authorises  the  transaction ;  they  are  not 
bound  to  inquire  into  the  regularity  of  all  the  proceedings.  If  there 
be  any  irregularity,  it  does  not  lie  with  those  who  have  committed  the 
irregularities  to  complain. 

We  do  not,  however,'rest  our  decision  on  these  grounds.  There  is 
evidence  that  a  portion  of  the  money  was  advanced  after  the  bill  of  sale 
was  executed.     The  rule  will  be  absolute  to  enter  a  verdict  for  Plaintiff. 


(a)    Sup.  Ct.,  Vic,  9th  April,  1868. 
{fS    AnUy  p.  23. 
(c)    6H.L.C.,401. 


(d)    L.  R.,  6  C.  P.,  54. 

Xe)    3  W.  W.  &  A'B.,  L.,  162. 
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Williams,  J. — ^I  must  not  be  taken  as  assenting  to  the  view  urged        l^l^ 
by  counsel  that  the  Defendant  is  bound  by  the  recitals  in  the  deed.     I  Commbrcial 
concur  with  the  judgment  for  the  reason  that  there  is  evidence  that  a        ^^^^ 
portion  of  the  advance  was  made  after  the  bill  of  sale  was  executed.        JMcDonald. 

Mule  absolute. 

Attorney  for  Plaintiff:  J,  M,  Davies  for  Woolley  Sf  Harwood. 

Attorney  for  Defendant :  McCormick. 


In  the  mattbb  of  CHARLES  F.  TATLOE,  B.A.  December  9. 

Airn 
Lsr  THE  MATTBB  OF  WILLIAM  CROMPTON,  B.A. 

Barrister — B,A,  ^AdmUsian, 

A  B.A.  may,  at  the  expiration  of  two  years  after  signing  the  students'  roll,  be 
admitted  as  a  barrister-at-law  without  any  examination  in  law. 


D 


S.  MAOXAYf  as  a  member  of  the  Board  of  examiners  for  bar- 
risters, mentioned  that  in  relation  to  these  gentlemen's  application  for 
admission  to  the  bar,  a  difficulty  was  felt  by  the  Board  as  to  the  proper 
construction  of  one  of  the  rules  relating  to  the  admission  of  barristers 
and  the  Board  desired  to  obtain  the  opinion  of  the  Court  upon  the  point. 

The  rule  (f)  provided  that  no  student  should  be  admitted  to 
practice  as  a  barrister  until  the  expiration  of  four  years  from  his 
signing  the  students'  roll,  "  unless  he  shall  have  taken  the  degree 
of  bachelor  of  arts,"  or  have  passed  four  examinations  in  law,  in 
either  of  which  last-mentioned  cases  he  might  be  admitted  at  the 
expiration  of  two  years.  It  was  doubted  whether  it  was  intended  to 
admit  to  the  bar  a  B.A.  after  two  years  studentship  without  any 
examination  in  law.  [Barryy  A.C.J. — In  England  there  is  not  even 
the  qualification  of  B.A.  required.  It  is  enough  that  a  student  should 
eat  a  certain  number  of  dinners.  He  need  know  nothing  of  law  or 
literature.]  That  is  not  now  the  case.  A  tolerably  stringent  examina- 
tion is  now  insisted  upon. 

Babby,  A.C.J. — The  rule  is  clear.  *  The  gentlemen  can  be  admitted. 

(/)    Beg.  Gen.,  23  Dec.,  1865,  r.  21. 

T.  E.     TOL.  II. — ^LAW.  Q 
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1871.  NEWCOMBN    V.    O'GEADT. 

Dec.  4,  11.  Tresp(U9 — Matter  and  Servant — Evidence — AduUsshn — Unannoered  letter. 

Contractors  for  the  formation  of  a  G-oremment  Bailway  were  sued  in  tieipM 
for  damages  to  fences  immediatelj  outside  the  line  of  the  Bailwaj.  It  vu 
proved  that  a  stone  wall  and  fence  were  removed  by  men,  said  in  general  tenos 
to  be  Defendants'  laborers ;  that  the  stones  from  the  wall  were  used  in  buikbig 
chimneys  to  huts  occupied  by  men  in  the  service  of  the  Defendants ;  and  thtt 
the  timber  of  the  fence  was  used  for  fuel  in  those  huts ;  but  no  further  evidence 
was  given  to  identify  the  men  committing  the  trespass  as  being  in  the  DefeadantB* 
employ. 

Meld,  that  the  Defendants  were  not  liable  for  the  alleged  trespasses. 

When  a  person  is  addressed  by  letter  on  a  subject  which  does  not  concern  bin, 
he  is  not  under  any  legal  obligation  to  answer  any  statement  in  such  letter,  sod 
his  silence  is  not  to  be  taken  as  an  admission  by  him  of  the  truth  of  the  state- 
ment.   Aliter  if  the  matter  do  concern  him. 


T 


RESPASS  for  breaking  and  entering  two  closes  of  the  Plaintiff, 
in  the  parishes  of  Merriang  and  Kalkallo  respectively.  At  the  trial 
before  WUliams,  J.,  at  the  sittings  before  Hilary  Term,  the  Plaintiff 
was  nonsuited  with  leave  to  move  to  set  aside  the  nonsuit  and  enter  % 
verdict  for  the  Plaintiff,  and  a  rule  nisi  was  obtained  accordingly.  The 
facts  of  the  case  are  fully  stated  in  the  judgment  of  the  Coiirt. 

Williams  shewed  cause. 

Higinhotham,  Wriaon,  and  MoUsworih  for  the  rule. 

Cur,  adv.  vuH. 


Deeemher  11.  B ABUT,  A. C.J. — The  Plaintiff  sues  the  Defendants  in  an  action  of 
trespass,  to  recover  damages  for  the  alleged  breaking  down  of  certain 
fences,  by  the  men  employed  by  them  in  making  the  North-EaBtem 
Eailway,  where  it  passes  through  the  parishes  of  Kalkallo  and  Merriang, 
whereby  the  Plaintiff  lost  a  number  of  sheep. 

There  are  two  classes  of  counts  in  the  declaration ;  the  first  and  tMrd 
relate  to  the  lands  in  the  former  parish,  the  second  and  fourth  to  lands 
in  the  latter.  Leave  was  reserved  to  set  aside  the  nonsuit,  and  enter 
a  verdict  for  the  Plaintiff,  with  damages  £112  10s.  on  either  of  the 
counts,  or  on  both. 
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Ab  to  the  first  class  of  counts,  we  are  of  opinion  that  the  eTidenee 
fftUs  short  of  the  necessary  p/oof.     The  Defendants,  under  their  con- 
tract vdth  the  Govemment,  entered  into  under  the  provisions  of  the 
Act  of  Parliament,  had  authority  to  break  down  the  portion  of  the  wall 
obstructing  the  formation  of  the  railroad]which  divided  the  lands  of  the 
Plaintiff  from  those  of  his  neighbour.      Respecting  this  it  was  rightly 
admitted  the  Defendants  were  not  liable  for  trespass.     But  the  wrongs 
complained  of  consist  of  the  alleged   breaking   down   of  the  wall 
to  the  right  and  left  of  this  aperture,  and  removing  the  materials ; 
also  pulling  down  and  carrying  away  portions  of  a  post  and  rail  fence 
still  further  to  the  right.      It  was  proved  that  the  stones  were  taken 
aad  used  in  building  chimneys  for  huts  occupied  by  men  in  the  service 
of  the  Defendants,  and  the  timber  was  taken  and  used  for  fuel  in  those 
huts ;  but  no  evidence  was  given  to  connect  those  men  with  the  Defend- 
ants, and  to  shew  that  the  acts  of  trespass  were  committed  by  the  com- 
mand or  under  the  authority  of  the  Defendants,  or  ratified  by  them,  or 
done  for  their  benefit,  and  adopted  by  them.      Q-eneral  evidence  was 
received  (subject  to  objection)  that  persons  who  committed  the  tres- 
passes were  called  Defendants'  labourers  ;  but  none  of  those  persons 
was  called,  nor  were  the  overseers  or  foremen  or  other  persons  examined 
to  identify  the  men,  or  prove  that  they  were  in  the  Defendants'  service. 
That  disposes  of  these  counts. 


1871. 
Newcombn 

V, 

O'Grady. 


The  other  counts,  as  regards  the  failure  of  direct  proof  to  connect 
the  alleged  trespasses  with  the  Defendants,  present  themselves  in  the 
same  position ;  but  there  is  some  additional  evidence  with  respect  to 
them.  That  evidence  consists  of  what  is  called  an  admission,  the  effect 
of  which  with  respect  to  these  alleged  injuries  requires  to  be  carefully 
examined.  The  admission  relied  upon  occurs  in  correspondence  between 
the  Plaintiff's  attorney  and  the  Defendants.  On  the  12th  December, 
1870,  the  Plantiff's  attorney  wrote  as  follows : — "I  have  been  instructed 
by  Mr.  Newcomen,  of  "Woodstock,  to  inform  you  that  your  men  have 
removed  the  fences  from  his  ground,  and  his  horses  and  cattle  are  stray- 
ing about  the  country ;  unless  they  are  replaced  he  will  hold  you 
responsible  for  their  loss,  and  will  proceed  against  you  for  the  trespass." 
That  letter  consists  of  two  parts,  one  an  accusation  that  the  Defendants' 
men  had  committed  a  trespass  for  which  the  Defendants  are  supposed 
to  be  responsible,  the  other  a  request  that  the  Plaintiff's  fence  should 
be  reiastated  or  repaired. 
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1871.  It  iB  unnecessary  to  refer  to   authorities  to  support    the   ray 

Nbwcom:bk  reasonable  proposition  that  when  a  person  is  addressed  by  letter 
^J^'  on  a  subject  which  does  not  concern  him,  he  is  not  under  any  legri 

obligation  to  answer  any  statement  in  such  letter.  His  silence  ia, 
therefore,  not  to  be  taken  as  an  admission  by  him  against  hiniself 
of  the  truth  of  the  matter  stated.  On  the  other  hand,  if  the  matter 
do  concern  him,  it  is  his  duty  to  reply,  and  if  he  abstain  from  n 
doing,  his  silence  affords  strong  evidence  to  go  to  a  jury  of  sn 
admission  by  him  that  he  had  no  excuse  to  make,  and  no  defence  to 
offer  to  the  charges. 

Now,  to  what  does  this  statement  amount  ?  It  is  an  accusation  tluit 
the  Defendants' men  had  broken  down  and  taken  away  the  materiaUof 
a  fence  which  ran  not  across  but  alongside,  parallel  with,  the  nulrotd, 
no  portion  of  which  the  Defendants  were  bound  by  their  contract  to 
remove.  Any  injury  to  that  by  whomsoever  committed,  unless  done  k 
their  authority  or  subsequent  confirmation,  could  not  concern  them 
It  was  immaterial  to  them  whether  the  fence  was  broken  down  or  not 
It  was  not  their  duty  to  repair  it  if  broken  down.  There  is  no  evidence 
that  any  materials  for  the  works  were  driven  from  the  direction  whid 
would  render  it  necessary  to  pull  down  any  portion  of  this  fence  fron 
which  a  benefit  to  the  Defendants  might  be  presumed.  Their  silence, 
therefore,  on  this  point  does  not  effect  them  prejudicially.  We  not 
come  to  consider  the  effect  of  the  letter  in  reply.  It  was  not  produced, 
and  the  Plaintiff  gave  oral  evidence  of  a  portion  only,  speaking  from 
'recollection.  Here  also  it  is  necessary  to  bear  in  mind  the  nature  of 
the  obligation  to  reply.  As  already  observed,  the  Defendants  had 
nothing  to  do  with  the  fence  respecting  which  the  Plaintiff  wrote. 
Their  duty  was  to  erect  a  fence  of  a  different  description  in  another  poa- 
tion,  according  to  the  instructions  of  the  Government  surveyor.  The 
instructions  were  to  put  up  a  new  fence  of  a  different  description,  wMA 
was  ultimately  done  to  the  e-ast,  not  the  west,  side  of  the  line.  The 
expression,  that  the  contractors  regretted  that  they  could  not  get  the 
stuff  for  fencing  on  to  the  ground  owing  to  the  wet  weather,  but « 
soon  as  the  fine  weather  can^e  the  fence  would  be  put  up,  instead  of 
being  an  admission  of  liability  to  repair  the  fence  mentioned  in  the 
letter  of  the  Plaintiff,  including  in  it  an  admission  of  the  trespass  to 
that  fence,  is  an  independent  statement  respecting  a  totally  different 
fence  altogether.  It  does  not  admit  liability  to  renew  or  repair  the 
fence,  which  the  Plaintiff  alleges  was  pulled  down ;  it  is  a  declaration 
of  intention  to  put  up  another  fence  in  accordance  with  the  directioDi 
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of  the  Govemment  surveyor.    The  so-called  admiBsion  is  ineffectual  to        ^^71. 
carry  the  case  up  to  the  point  required.      The  rule  to  enter  a  verdict    Nbwoomev 
for  Plaintiff  will  he  discharged.  O'Geady 

Bule  diicharged. 
Attorney  for  Plaintiff:  Miller. 

Attorneys  for  Defendants :  Malleson,  England  S[  Stewart, 


HTJB8T  V.  THE  BANK  OF  AUSTRALASIA.  J)te.u,\2. 

JPl^ading — Estoppel — Fi>rmer  action — Defence  not  raited — Ree  adjudiaUa. 

Where  the  cause  of  action  is  the  same,  a  Plaintiff  cannot  sue  in  a  second 
acticMi  for  that  which  he  had  an  opportunity  of  reooTering  in  a  former  action. 

S  converso  in  matters  arising  out  of  contract,  the  cause  of  action  being  the 
same  and  not  the  subject  of  cross  action  or  set  off,  a  Defendant  who  has  had  an 
opportunity  of  doing  so  but  has  not  raised  a  substantial  ground  of  defence  in  an 
action  against  him,  cannot  make  the  admitted  ground  of  defence  the  subject  of 
an  independent  action. 

The  fiict  of  the  two  actions  being  in  different  Courts,  or  of  the  Phiintiff  in  the 
second  action  seeking  to  recover  unliquidated  damages,  does  not  alter  the  appli- 
cation of  the  principle. 
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EMITBBEB  to  Beplication. 


DscLABATioir  by  customer  against  banker  averring  (inter  alia)  that 
the  Plaintiff  drew  a  cheque  upon  the  Defendants  for  £28  and  delivered 
it  to  one  John  Walker,  and  afterwards,  before  presentment,  counter- 
manded the  cheque  and  ordered  the  Defendants  not  to  pay  the  same,  but 
nevertheless  Defendants  paid  the  said  cheque  on  presentment  and 
therefore  dishonoured  three  other  cheques  for  £20,  £1,  and  £1  IO9. 
lespectively,  which  were  drawn  by  Plaintiff  in  ignorance  of  the  pay- 
ment of  the  £28,  and  which  would  have  been  paid  but  for  the  wrong- 
fill  payment  of  the  cheque  for  £28. 

I  Sbcoitd  Plba. — ^That  the  Plaintiff  ought  not  to  be  admitted  to  say  that  he 
QDontermanded  the  said  cheque  and  ordered  the  Defendants  not  to  pay  the  same 
liecause  they  say  that  after  the  said  payment  of  the  said  cheque  and  before  the  com- 
toenoement  of  this  suit  in  the  County  Court  at  Melbourne  the  Defendants  im- 
](leaded  the  Plaintiff  for  the  recovery  of  the  said  sum  of  £28  and  certain  other 
ItaoDeys  as  and  fi>r  money  paid  by  the  Defendants  for  the  use  of  the  Plaintiff  at  his 
keenest  and  looli  proceedings  were  thereupon  duly  had  and  taken  in  the  said  suit  in 
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1871.  the  said  County  Court  that  the  now  Defendants  bj  the  consideration  and  judgmcot 
of  the  said  Court  recovered  against  the  now  Plaintiff  the  said  sum  of  £2S  and  the 
said  other  moneys  as  by  the  record  and  proceedings  thereof  still  remaining  in  ih 
Thb  Bank  op  ^^  County  Court  will  appear.  And  the  Defendants  further  say  that  the  said 
AUBTBixASiA.  request  so  &r  as  the  same  relates  to  the  said  sum  of  £28  was  and  is  the  add  ordsr 
in  the  said  cheque  to  pay  the  said  sum  of  £28  and  no  other  request  whatsoenFct. 
Verification. 

Beplication. — That  the  Plaintiff  ought  to  be  admitted  to  say  that  he  oounttf- 
manded  the  said  cheque  and  ordered  the  Defendants  not  to  pay  the  same  bectiue 
he  says  that  the  matter  of  the  said  countermand  and  order  was  not  set  up  bj  tli£ 
now  Plaintiff  in  the  said  suit  in  the  said  County  Court  and  was  not  determined  bj 
the  consideration  and  judgment  of  the  said  Court.     Verification. 

Demurrer  and  joinder  in  demurrer. 
Williams  for  the  Demurrer. 


Higvnbotham  for  the  Eeplication. 

BAJtBY,  A.C.  J. — This  demurrer  was  argued  chiefly  on  the  authority 
of  NeUon  v.  Couch  (y).  It  was  decided  there  that  when  proceedings 
are  taken  in  rem.  in  the  Court  of  Admiralty,  and  the  amount  recoTcred 
there  proves  insufficient  to  cover  the  whole  of  the  FlaintifTs  claim,  pro- 
ceedings in  personam  may  be  had  in  a  Court  of  Law  to  recover  the  dif- 
ference, because  such  proceedings  could  not  be  engrafted  ontfeie  former 
in  the  Admiralty.  The  judgment  went  on  the  ground  that  the  causes 
of  action  prosecuted  in  the  two  Courts  were  not  identical.  An  invet- 
tigation  of  that  case  has  led  us  to  examine  those  cited  in  it,  and  othen 
OH  which  they  were  decided,  and  we  find  that  where  the  cause  of  action 
is  the  same,  the  Plaintiff  shall  nut  be  allowed  to  sue  in  a  second  action 
in  a  Court  of  Law  for  that  which  he  had  the  opportunity  of  recovering, 
and  which,  but  for  his  own  fault,  he  might  have  recovered  in  a  former 
action.  "We  conceive  that  the  converse  of  the  proposition  commends 
itself  equally  to  the  sense  of  reason  and  justice,  and  that  in  matters 
arising  out  of  contract,  the  cause  of  action  being  the  same,  and  not  the 
subject  of  cross  action  or  set-off,  a  defendant  who  has  had  an  oppor- 
tunity given  him  to  raise,  and  has  passed  over,  a  substantial  ground  of 
defence  in  an  action  brought  against  him,  is  concluded  by  the  judg- 
ment in  that  action,  and  he  cannot  make  the  omitted  ground  of  defence 
the  subject  of  an  independent  action. 


The  Plaintiff  brings  his  action  here  to  recover  damages,  in  consequence 
of  the  Defendants  having  wrongfully  refused  to  pay  three  cheques  whidi 

iff)    15  0.  B.,  N.  S.,  99. 


CASES  AT  LAW.  319 

he  drew  upon  them.     The  non-payment  arose  from  the  fact  of  the        ^S^^- 
Defendants  having,  as  averred,  wrongfully  honoured  another  cheque       Hubst 
for  £28  previously  drawn  by  the  Plaintiff.      The  record  shows  that  the  _,     J'- 

Tx    rt       1  xHB  XjAU  JL  OP 

Defendants  sued  the  Plaintiff  in  the  County  Court  to  recover  the  Austbalasia. 

amount  of  overdraft  caused  by  their  having  paid  that  cheque  for  £28. 

The  now  Plaintiff  said  nothing  in  bar  or  preclusion  of  that  claim,  and 

the  now  Defendants  recovered  against  the  now  Plaintiff  the  amount 

they  then  sought.     Had  the  now  Plaintiff  proved  in  that  suit  that  he 

had  given  directions  not  to  honour  his  cheque,  the  payment  by  the 

Defendants  would  have  been  made  in  their  own  wrong,  and  the  so- 

• 

called  balance,  having  been  improperly  created,  the  Defendants — Plain- 
tiffs in  that  suit — could  not  have  recovered.  Having  thus  established 
that  the  funds  intended  to  meet  the  three  cheques  subsequently  drawn 
had  been  improperly  diverted,  the  Plaintiff,  successful  in  the  County 
Court,  would  have  had  the  foundation  for  such  an  action  as  the  present. 

The  wrong  of  which  the  Plaintiff  now  complains  is  the  alleged  breach 
of  duty  arising  out  of  a  contract.  The  contract  is,  that  in  consideration 
that  the  Plaintiff  would  lend  his  money  to  the  Defendants,  they  would 
repay  him  on  demand.  Their  duty  was  to  honour  his  cheques  as  long 
as  they  should  have  funds  of  his  in  their  hands.  A  Court  of  com- 
petent--jurisdiction  has  decided  in  effect  that  no  such  breach  of  duty 
was  committed,  because  there  were  no  funds  of  the  Plaintiff's  in  their 
hands  at  the  time  of  the  commission  of  the  alleged  grievances  com- 
plained of  in  this  action ;  and,  therefore,  the  ground  of  defence  in  the 
County  Court,  and  the  cause  of  action  in  this,  are  identical.  If  the 
Plaintiff  were  allowed  to  proceed  and  recover  in  the  form  of  action 
adopted  now,  this  inconsistency  would  follow — one  Court  would  hold 
that  the  Defendants  were  justified  in  having  refused  to  honour  those 
cheques  ;  another  that  they  were  not  so  justified.  The  anomaly  would 
be  the  same  in  character,  though  more  flagrant,  if  made  to  appear  in 
the  same  Court.  Its  being  presented  by  the  proceedings  of  separate 
Courts  makes  no  difference.  We  are  of  opinion,  moreover,  that  the 
carcumstance  that  in  this  action  the  Plaintiff  seeks  to  recover  un- 
liquidated damages  does  not  alter  the  application  of  the  principle. 

Demurrer  allowed. 
Attorney  for  Plaintiff:  Diekinaon, 

Attorneys  for  Defendant :  KUngender  Sf  Oharsletf. 
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[The  following  cases  were  argued  in  Hilary  Term,  1871,*  and  jndgmoit 

delivered  in  the  subsequent  year.] 


1871. 

December  6, 7. 

1872. 

March  25. 


STEVENSON  v,  BEAB. 

Prir^cipal  and  Agent — Master  and  Servant — Draud — Joint  Stock  Compaag— 
Directors — Secretary — Misrepresentation — Conspiraejf, 

With  respect  to  the  question,  whether  a  principal  is  answerable  for  the  act  of 
his  agent  in  the  course  of  his  employer's  business  and  for  his  benefit,  no  seosiUe 
distinction  can  be  drawn  between  the  case  of  fraud,  and  that  of  any  other  wrong. 

A  master  is  answerable  for  every  such  wrong  of  his  serTant  or  agent  as  is 
committed  in  the  course  of  the  service  and  for  the  master's  benefit,  thoogh  n> 
express  command  or  privity  of  the  master  be  proved. 

Directors  of  an  incorporated  company  held  personally  liable  in  an  action  fcr 
conspiracy,  for  loss  resulting  irom  a  false  and  fraudulent  representation  made  bj 
the  secretary  of  the  company  by  the  procurement  of  such  directors. 


D 


ECLABATION  by  Messrs.  L.  Stevenson  ^  Sons,  against  J.  P.  Bern, 
J.  Mcintosh,  and  J,  Banks,  directors  of  the  Australian  Pastoral  Inreet- 
ment  Company  Limited,  incorporated  under  the  "  Companies^  StaMe 
1864,"  for  having  conspired  to  procure  R.  B,  Landale,  secretary  to  flie 
company,  to  make  a  false  and  fraudulent  representation  to  the  Flaintiii 
that  a  certain  mortgage  to  Ifuft  and  others  was  the  only  incumbrance 
on  the  company's  clip  of  wool  for  1867,  by  which  means  the  Plaintiffe 
were  induced  to  advance  £22,000  on  the  clip,  whereas  there Vere  otli^ 
incumbrances.    Plea — Not  Guilty. 

In  March,  1867,  Landale  applied  to  the  Plaintiffs  to  advance  on 
the  ensuing  clip  of  wool  of  the  sheep  on  the  company's  stations  about 
900  miles  from  Melbourne.  The  negotiations  were  continued  during 
April  and  part  of  May.  George  Stevenson,  one  of  the  Plaintiffs  and 
the  resident  partner  in  Melbourne  of  the  Plaintiffs'  firm,  a^ked  for 
information  about  the  company,  and  Landale  supplied  him  with  tbe 
company's  balance-sheet  for  September,  1866.  This  balanoe-sheet 
Plaintiffs  alleged  was  untrue  in  several  particulars.  It  was  also  said 
by  the  Plaintiffs  that  the  profit  and  loss  account  was  withheld,  whiii 
would  have  shewn  that  the  company  was  not  in  a  flourishing  condition, 
having  lost  £5,000  on  the  half-year.  Plaintiffs  knew  the  loss  vm 
£21,000,  but  Landale  told  them,  untruly,  that  this  was  pieliinisvT 
expenses  in  starting  the  stations  two  years  previously,  expenses  that 
would  never  occur  again.  Landale  denied  that  he  withheld  the  profit 
*  Conun  Barry,  A.C.J.,  Williams,  J.,  and  PoKUnan,  J. 
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» cconnt,  or  made  the  representation  about  preliminary  ex-        ^®^ 

'laiiitiffa  further  alleged  that  at  the  time  these  representations    Stbvi 

S    the   directors  had  in  their  possession  materials  for  the 

•et  for  March,  1867,  which  would  have  shewn  the  company 

osing,  and  to  be  in  a  worse  condition  than  in  the  previous 

Tills  balance-sheet,  it  was  proved,  was  not  finally  made  up 

■  y,  1867,  although  it  was  approved  of  at  a  board  meeting  on 

This  balance-sheet  shewed  that  a  further  sum  of  £5,149 

•itten  off  the  clips  of  1865  and  1866,  leaving  the  assets  of 

v^  diminished  by  that  amount,  and  reducing  the  nominal 

advances,  to  £4,000.     Evidence  was  given  that  during  the 

J^andale  repeatedly  communicated  with  BeaVy  who  told 

very  information. 


S 


iff   G-eorge  Stevenson,  having  made  all  the  inquiries  and 
terms,  left  the  conclusion  of  the  business  to  Messrs. 
P^yy  the  Plaintiffs'  solicitors.     On  the  20th  May  they 
Bennett y  the  company's  solicitor,  as  follows : — 


V 

9 


I 


"24  WUliam  Street,  20th  May,  1867. 
^toral  Investmeut  Company  to  L.  Stevemon  Sf  8on9, 

'O  preparing  the  lien  on  wool  for  the  proposed  advance  in  this  case,  we 
von  -will  fiirnish  ns  with  evidence  that  the  directors  have  authorised 
I  itaining  the  advance,  and  the  particulai  security  to  be  given  for  it. 
of  the  minute  of  the  directors  would  be  satisfactory  evidence. 

\\  to  have  some  evidence  (such  as  the  statutory  declaration  of  the 
:  tiio  interest  on  the  debentures,  payable  on  April  1  last,  has  been  paid, 
nmnber  of  150,000  sheep  bearing  similar  brands  and  equal  in  all 
comprised  in  the  mortgage,  are  now  depasturing  on  the  runs  named 
•  ule  to  the  mortgage,  and  the  declaration  might  also  state  that  the 
■^rs-  Nutt  and  others  is  the  only  existmg  incumbrance  on  those  sheep* 

ition  that  the  result  of  the  registry  search  is  satisfactory,  and  that  on 
ilence  asked  for,  the  matter  can  be  completed  forthwith. 


•*  We,  are,  &c.. 


BTT,   Esq." 


"NlTTT  k  MlTBPHY." 


tt  llent  this  letter  to  Landale.  .  A  board  meeting  was  held 
VXay,  at  which   -fciyg  letter  was  read,  and  a  minute  passed 

tlie  secretary  to  affix  the  company's  seal  to  the  lien. 
te  the  following  letter  to  Nutt  ^  Mwrphy,  in  answer  to 
?  20th  : — 
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"  The  Australian  Pastoral  Inyeetment  Company  (Limited), 
Bank  Chambers,  Queen  Street,  Melbourne, 

21st  Maj,  1867. 
"Messbs.  Nutt  akd  Mubfht,  Melbourne. 

"Deab  Sibs, 

"  In  reply  to  your  favour  of  yesterday*8  date  addressed  to  the  company's 
solicitor,  I  beg  to  hand  you  enclosed  certified  extract  from  the  minutes  of  the  bond, 
authorising  the  proposed  wool  lien  and  advance. 

"  With  regard  to  the  payment  of  the  interest  on  the  company's  debentures,  £2^ 
of  that  due  Ist  April  last  is  payable  in  Melbourne,  and  has  been  duly  retired,  i 
further  amount  of  £2,020  is  payable  in  Loudon,  and  this  has  been  duly  attended  to 
by  the  company's  bankers,  but  as  the  coupons  appertaining  thereto  cannot  arrive  heie 
tin  the  June  mail,  no  positive  evidence  of  the  payment  of  them  can  be  giren  till 
that  time. 

"  The  number  of  sheep  on  all  the  company's  stations,  at  30th  March  bet,  w 
158,324,  of  which  15,190  were  started  for  market,  leaving  143,134  on  the  stations  si 
that  date;  but  as  the  season  is  favourable,  I  have  no  hesitation  in  stating  that  the 
number  likely  to  be  shorn  will  be  over  150,000. 

"  I  am,  &c.) 

"  B.  B.  Laitdau,  Sea 

"  P.S. — ^The  mortgage  to  Messrs.  Nutt  and  others  is  the  only  incumbrance  on  U» 
sheep  and  wool. 

"  B.  B.  Lakdalb,  Sec." 

The  evidence  was  conflicting  as  to  whether  this  answer  was  read  at 
the  board  meeting.  The  Defendant  Banks  (who  gare  eTidence  in 
England  under  a  commission)  said  it  was.  The  Defendants  Bear  and 
WIntosh  said  it  was  not.  They  all  agreed  that  the  postcript  was 
not  read.  This  postcript  Landale  swore  was  not  added  till  the  22nd 
May.  It  appeared  in  evidence  that  on  the  29th  March  the  company 
obtained  a  loan  of  £8,000  from  the  Bank  of  Victoria,  giving  as  security 
a  lien  over  the  next  ensuing  clip  of  50,000  sheep.  This  lien  was  not 
registered.  This  £8,000  fell  due  1st  May,  and  was  not  paid,  and  the 
bank  obtained  another  lien,  the  same  as,  and  in  lieu  of,  the  first.  Thi^ 
also  was  not  registered.  On  the  22nd  May,  before  Landale^ %  letter  was 
despatched  to  yuit  Sf  Murphy^  the  Defendant  Bea/r  went  to  the  Bank  of 
Victoria  and  got  possession  of  the  lien,  giving  for  it  the  following 
receipt : — 


"  Beceired  from  the  Bank  of  Victoria  a  wool  lien  dated  Ist  May,  1867  (Aostrslitn 
Pastoral  Investment  Company  to  Bank  of  Victoria),  for  £8,QpO,  said  lien  to  be 
returned,  or  Messrs.  L.  Stevetuon  and  Sons'  bills  at  six  months  of  equiralent  Tsloe 
substituted. 

«  J.  P.  Bbab." 

"  May  22,  1867." 

and  then  took  the  lien  to  Landale, 
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On  the  11th  May,  the  firm  of  Miles  ^  Go.,  large  debentiure-  1871. 
holders,  represented  by  the  Defendant  Banks,  had  endorsed  for  the  stevbnson 
company  bills  to  the  amount  of  £2,000,  for  which  a  lien  on  the  next 
ensuing  clip  of  the  company's  sheep  was  given.  This  lien,  which  was 
also  unregistered,  Banks  took  to  Landdle  on  the  morning  of  the  22nd 
May.  The  Plaintiffs  on  the  26th  May  gave  their  promissory  notes  to 
the  company  for  the  amount  of  the  advance  and  obtained  a  lien  on  the 
clip.  These  notes  the  company  got  discounted,  and  out  of  the  proceeds 
the  Bank  of  Victoria  and  Miles  Sf  Go.  were  paid  off.  The  notes  at 
maturity  were  paid  by  the  Plaintiffs.  The  advance  by  the  Plaintiffs 
was  not  repaid  by  the  company.  The  Plaintiffs  accordingly  took 
possession  of  the  wool,  the  subject  of  their  lien,  and  sold  it ;  which, 
aflber  deducting  expenses,  left  a  deficiency  of  £9,600,  which  the 
company  were  unable  to  pay.  The  jury  returned  a  verdict  for  the 
Plaintiffs,  damages,  £9,500. 

A  rule  nisi  for  a  nonsuit,  or  new  trial,  was  subsequently  obtained 
on  the  following  grounds : — (1)  That  there  was  no  evidence  to  prove 
preconcert  and  conspiracy  between  all  or  any  two  of  the  Defendants. 
(2)  That  there  was  no  evidence  to  prove  procurement  by  all  or  any 
two  of  the  Defendants,  of  the  misrepresentations  by  Landale.  (3)  That 
there  was  no  evidence  of  false  representation  by  Landale,  (4)  That 
there  was  no  evidence  tliat  the  Plaintiffs  were  induced  by  the  alleged 
misrepresentations,  to  make  these  promissory  notes. 

Ireland,  Q.C.,  Adamson,  Williams,  and  M^Kinley  now  shewed  cause. — 
The  Plaintiffs  were  defrauded.  If  they  had  known  of  the  liens  to 
Miles  and  the  bank  they  would  never  have  advanced  the  money,  as 
they  would  have  known  the  company  was  in  a  hopeless  condition. 

Siginbotham,  Solroyd,  and  Dr.  Dohson  in  support  of  the  rule. — 
LandaWs  postscript  was  substantially,  although  perhaps  not  literally, 
true.  All  that  the  Plaintiffs  were  "Entitled  to,  was  a  first  charge  on  wool, 
and  that  they  obtained,  and  it  was  with  that  object  the  two  outstanding 
liens  were  got  in.  There  is  no  proof  that  the  directors  knew  what 
statements  Landale  made  to  Stevenson,  and  in  the  absence  of  such 
evidence  it  mattered  very  little  whether  his  statements  were  true  or 
Mae.  There  is  no  evidence  whatever  against  Mcintosh,  except  his 
attending  the  board  meeting  of  21st  May,  for  he  denied  knowing 
anything  of  the  postscript.  The  Plaintiffs  were  not  induced  by  the 
pOBtscript  to  lend  the  money,  for  it  is  in  evidence  that  they  did  not 
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1871.       themselves  see  it  till  two  years  afterwards ;  and  the  Plaintiff,  Charge 
Stbyensoit    Stevenson,  had  a  week  before  it  was  written,  made  up  his  mind  to 

Bbae        advance  the  money. 

Our.  adv.  vuU. 


Babby  J.,  now  read  the  judgment  of  the  Court  as  follows : — 

In  this  action  three  Defendants,  members  and  directors  of  the  Aus- 
tralian Pastoral  Investment  Company  Limited,  were  sued  for  having 
conspired  to  procure  one  Landale  falsely  and  fraudulently  to  pretend 
and  represent,  who  did  by  such  procurement  so  pretend  and  represent, 
to  the  Plaintiffs,  that  a  certain  mortgage  to  Nutt  and  others  w 
the  only  incumbrance  affecting  certain  sheep  of  the  number  of 
143,000  and  the  wool  thereof,  on  the  security  of  a  lien  on  the  next 
ensuing  clip  of  which  sheep  Plaintiff  had  been  requested  to  advance 
£22,000;  whereas  the  said  mortgage  was  not  in  fact  the  only  incom' 
brance  on  the  said  sheep  and  wool.     Plea,  '*  Not  Guilty." 

The  case  was  tried  at  the  sittings  before  Hilary  term,  and  a  verdict  was 
returned  for  the  Plaintiffs.  In  the  ensuing  term  a  rule  nisi  was  obtained 
for  a  nonsuit  or  new  trial,  on  the  following  grounds: — (1)  That 
there  was  no  evidence  to  prove  preconcert  and  conspiracy  between 
all  or  any  two  of  the  Defendants.  (2)  That  there  was  no  evidence  to 
prove  procurement  by  all  or  any  two  of  the  Defendants  of  the  misrepre- 
sentations by  Landale.  (3)  That  there  was  no  evidence  of  false 
representation  by  Landale.  (4)  That  there  was  no  evidence  that  the 
Plaintiffs  were  induced  by  the  alleged  misrepresentations  to  make  these 
promissory  notes. 

The  history  of  the  proceedings  which  led  up  to  the  transaction  the 
subject  of  complaint,  may  be  briefly  stated  thus : — In  the  year  1866,  ^"vb 
gentlemen — Messrs.  Bloaham,Edwards,  Kughes, Morgan,  and  Machintosk 
(one  of  the  Defendants),  were  the  owners  of  the  Began  River  stations, 
situated  in  New  South  Wales.  These  stations  comprised  about  2,000,000 
acres  of  land,  upon  which  were  at  that  time  230,000  sheep,  4,000  cattle, 
and  100  horses.  On  the  29th  of  June  in  the  same  year  the  Australian 
Pastoral  Investment  Company  was  formed,  on  the  principle  of  the 
limited  liability  of  the  shareholders,  and  a  deed  of  association  was 
executed.  Shortly  after  that  date  the  company  purchased  these 
stations,  and  the  sheep  and  stock  thereon.    The  purchase  money  con 
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Bisted  of  £98,000  in  casli,  158,000  in  paid  up  sliares  taken  up  bj  the  1^72. 
yendors,  £100,000  in  debentures — in  all,  £281,000.  Of  the  debentures,  Stkvknson 
about  £95,000  worth  were  held  by  the  firm  of  Miles  If  Co.,  of  Mel- 
bourne, of  which  firm  the  Defendant  Banks  was  agent.  Possession  of 
the  stations  and  stock  was  given,  and  the  affairs  of  the  company  were 
managed  by  the  directors  in  Melbourne  (of  whom,  as  already  observed, 
the  Defendants  were  three),  and  a  secretary  named  Landale.  During 
the  year  1865  £18,000  was  borrowed  by  the  directors  on  behalf  of  the 
company  from  Messrs.  Dalgety  Sf  Co.,  for  the  purpose  of  carrying  on 
the  business  of  the  stations  ;  and  in  1866  £20,000  was  in  like  manner 
borrowed  from  Messrs.  Ooldshrough  Sf  Co,  for  a  like  purpose.  Each 
loan  was  secured  by  a  lien  on  the  clip  of  wool,  and  by  bills  of  exchange 
or  promissory  notes  of  the  company  for  the  sums  so  advanced.  These 
liens  were  registered. 

Such  was  the  ostensible  state  of  the  affairs  of  the  company  on  the 
Slst  of  March,  1867,  when  Landale,  acting  as  secretary  of  the  company, 
with  the  knowledge  of  -  the  Defendants  Banks  and  Mackintosh,  and 
under  the  immediate  instructions  of  the  Defendant  Bear,  chairman  of 
the  directors,  made  proposals  to  one  of  the  PlaintiffB,  resident  in  Mel- 
bourne, for  a  loan  of  £22,000,  to  be  secured  by  a  lien  on  the  wool  of 
143,000  sheep  on  the  stations.  Negotiations  were  entered  into  between 
them,  and  a  copy  of  the  balance-sheet  of  the  company  for  the  half-year 
ending  30th  September,  1866,  was  delivered  by  Landale  to  the  Plaintiff. 
Many  interviews  took  place,  and  inquires  were  made  by  the  Plaintiff,  to 
which  Landale  replied. 

The  evidence  embraced  many  subjects  besides  the  representation  set 
out  on  the  record ;  and  in  the  conduct  of  the  case  before  the  jury,  and 
in  the  argument  at  the  bar,  the  accusations  of  fraudulent  representation 
by  Landale  were  much  more  extensive  than  stated  in  the  declaration. 
There  was  a  striking  conflict  between  some  of  the  assertions  which,  as 
alleged,  were  made  by  Landale,  according  to  the  evidence  of  the  Plain- 
tiff, who  was  examined,  and  the  version  of  them  given  by  Landale 
himself  Thus  Stevenson  swore  Landale  assured  him  that  there  were 
220,000  sheep  on  the  station,  and  that  he  was  to  have  delivered  up  to 
him  the  wool  shorn  from  all  of  those,  although  the  wool  of  148,000  only 
was  to  be  included  in  the  instrument  of  lien;  that  he  asked  Landale  if 
the  clip  was  all  clear,  to  which  he  replied,  "  Tes,  all  straight."  That 
the  latter  represented^  to  him  that  the  company  had  lost  during  the 
previous  year  £21,000,  caused  by  preliminary  expenditure  in  starting 
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1872.  the  stations  in  the  year  1865 — an  outlay  which  would  not  be  required 
Stsysnsok  ft  second  time.  That  a  copy  of  the  balance-sheet  of  the  affairs  of  the 
Bek  company  for  the  half-year  ending  30th  September,  1866,  was  delivered 
by  Landale  to  him  (the  Plaintiff)  in  a  mutilated  condition,  the  separate 
statement  of  the  items  of  profit  and  loss  having  been  torn  off,  and  that 
when  he  delivered  it  he  stated  "  that  was  all  the  information  he  could 
furnish,  except  that  the  company  was  then  in  a  better  condition  than 
at  the  date  in  question."  To  these  charges  Landale  replied  with  moi* 
or  less  of  hesitation  or  of  indistinctness  of  memory,  or  of  confidence,  the 
latter  when  displayed  amounting  at  the  utmost  to  a  faint  denial.  Bnt 
there  was  no  doubt  that  before  the  conclusion  of  his  negotiation  with  the 
Plaintiff,  ia«(^afe  had  received  intelligence  from  the  station  which  put  him 
in  possession  of  perfect  knowledge  of  the  actual  condition  of  the  company 
up  to  the  month  of  March,  and  which  furnished  materials  for  the  final 
balance-sheet  and  accounts  for  the  half-year  ending  Slst  of  that  month. 

The  deed  of  association  provided  that  two  months  beyond  the  half- 
year  should  be  allowed  to  collect  and  embody  such  materials  in  that  re- 
port.   It  was  known  to  Landale  that  owing  to  the  continued  drought,  and 
the  consequent  want  of  water  and  grass  for  the  stock,  the  deterioration  of 
wool  in  quantity  and  quality,  and  also  to  the  fall  in  the  price  of  wool  in  the 
English  market,  instead  of  the  affairs  of  the  company  being  prosperous 
they  were  the  reverse,  and  that  its  prospects  were  becoming  dailj  more 
gloomy.     There  was  no  doubt,  moreover,  that  he  did  not  disclose  to  the 
Plaintiff  the  fact  of  his  having  been  authorised  by  the  Defendants  Bear 
and  Banks,  present  at  an  ordinary  meeting  of  the  directors  held  on 
29th  March,  to  affix  the  common  seal  of  the  company  to  a  lien  on  50,000 
fleeces  of  the  wool  of  the  sheep  in  question,  to  secure  payment  of  the 
company's  promissory  note  for  £8,000  in  favour  of  the  Bank  of  Vic- 
toria, to  fall  due  on  1st  May,  ensuing  ;  as  well  as  the  fact  of  his  having 
been  authorised  by  the  three  Defendants  present  at  a  special  meeting  of 
the  directors  held  on  11th  May,  to  affix  the  common  seal  of  the  company 
to  a  lien  of  20,000  fleeces  of  certain  others  of  the  sheep  in  question  to 
secure  payment  of  the  company's  promissory  note  for  £2,000  in  favor 
of  Messrs.  Miles  Sf  Co,,,  to  fall  due  on  14th  June  ensuing ;  and  it  was 
furthermore  known  to  him  that  these  two  last-named  liens  were  not 
registered,  and  remained  pocket  incumbrances,  of  which  the  public  and 
the  Plaintiff  had  or  could  have  no  notice. 

After  the  Plaintiff  had  concluded  his  inquiries  thus  conducted  with 
Landale,  he  handed  to  his  solicitors  the  promissoiy  notes  from  the  pro- 
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oeeds  of  the  discount  of  wldch  the  funds  constituting  the  intended  loan  l^^' 
were  to  be  derived,  and  instructed  them  to  prepare  the  necessary  Stbtensov 
securities,  and  see  if  they  were  satisfactory  ;  if  so,  to  close  the  transac-  ^^ 
tion.  At  this  point  commenced  a  new  set  of  interrogations,  such  as 
emanate  from  a  lawyer's  office,  and  the  following  letter  was  written : — 
[His  Honor  read  the  letter  of  the  20th  May  as  above  set  out.] 
Notwithstanding  some  contrariety  in  the  statements  of  the  three  Defen- 
dants and  Landale,  to  which  allusion  will  subsequently  be  made,  there 
is  evidence  that  this  letter  was  produced  at  a  special  meeting  of  the 
directors  held  on  21st  May,  at  wliich  the  three  Defendants  were  present; 
that  Landale  was  directed  to  reply  thereto ;  that  his  letter  without  the 
postscript  was  read ;  that  a  material  question  thus  remained  unan- 
swered by  him,  one  without  a  definite  reply  to  which,  it  was  not 
probable  the  Plaintiffs'  solicitors  would  have  allowed  their  clients  to 
advance  the  money ;  that  Landale  was  unable  to  state  then  with  any 
semblance  of  reality  that  no  incumbrances  existed,  and  did  not  write 
the  postscript  until  the  next  day.  In  the  interval,  that  is,  early  in  the 
morning  of  the  next  day,  Bear  obtained  from  the  Bank  of  Victoria  the 
hen  for  £8,000  given  on  the  29th  March,  and  handed  to  the  bank  a 
document  in  these  words : — [His  Honor  read  the  receipt  of  the  22nd 
May  above  set  out.]  The  lien  he  brought  to  Landale,  Banks  also 
brought  to  him  the  lien  for  £2,000  in  favor  of  Miles  ^  Co.,  given  on 
11th  May.  Thereupon  Landale  wrote  the  postscript  to  the  letter  dated 
2Ist  May.  This  letter  he  sent  to  Messrs.  NuU  Sf  Mu/rphy.  They 
on  receiving  from  Landale  the  iien  in  favour  of  the  Plaintiffs,  handed 
over  to  him  the  Plaintiffs'  promissory  notes.  With  the  proceeds  of  the 
discount  of  certain  of  these  notes,  the  sum  of  £8,000  was  paid  to  the 
Bank  of  Victoria,  and  £2,000  to  Banks  for  Mies  Sf  Oo. 

So  far  the  evidence,  although  more  ample,  substantially  agrees  with 
that  given  in  the  case  in  which  the  present  Plaintiffs  sued  Landale  and 
obtained  a  verdict  against  him — Stevenson  v,  Landale  (A).  There  is 
nothing  as  regards  the  third  question  in  the  rule,  of  false  and  fraudu- 
lent misrepresentation  by  Xa;i(/a//^  ;  or  the  fourth,  of  the  Plaintiffs  having 
been  induced  by  the  alleged  false  representations  to  make  the  promis- 
sory notes,  to  distinguish  this  case  from  that.  We  are  of  opinion  that 
there  was  an  obvious  fraudulent  motive  for  Landale^ s  silence  as  to  the 
existence  of  these  two  liens,  as  also  for  the  colourable  arrangement 
made  for  the  conditional  delivery  up  to  him  of  them  for  the  special 
purpose.     But  for  this  he  would  in  the  ordinary  course  of  his  duty  have 

(A)    ^nfe,  Vol.  L,  L.,  31. 
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1872.  reyealed  their  existence  to  the  Plantiffs.  Moreover,  the  case  made  out 
STBYBNsoy  <lid  not  rest  solely,  as  was  argued,  on  wilful  concealment  of  important 
facts,  for  there  was  evidence  of  a  direct  affirmative  assertion  by  him  to 
the  Plaintiffs,  that  the  wool  was  **  all  straight,"  as  well  as  that  contained 
in  the  postscript  to  the  letter  addressed  to  the  Plaintiffs*  sohcitore. 
We  consider  that  this  was  a  proper  subject  for  inquiry  by  a  jury. 

We  are  governed,  and  abide,  by  the  decision  of  the  Court,  that  a  jury 
might  fairly  infer  from  the  premises  that  Lcmdalc  knew  the  liens  were 
unsatisfied  when  he  wrote  the  postscript;  that  the  Plaintiffs*  solidton 
acted  on  the  faith  of  that  false  misrepresentation ;  and  that  the  Flaintifii 
sustained  actual  pecuniary  damage  thereby.  We  may  add  that  we  have 
considered  and  attach  but  slight  importance  to,  the  subject  of  the  con- 
test respecting  the  most  correct  mode  of  stating  the  manner  in  which  a 
sum  is  advanced  on  wool,  secured  primarily  by  a  lien  and  collatenllj 
by  bills  of  exchange.  Witnesses  of  extensive  commercial  experience, 
including  the  Plaintiff  himself,  disagreed  as  to  the  form  in  which  it  ought 
to  appear  on  a  balance-sheet,  and  there  is  no  reason  to  believe  that  tJie 
Plaintiff  was  reaUy  deceived  by  the  method  adopted  in  this  instance. 
Nor  do  we  believe  that  the  alleged  highly-coloured  estimate  of  the  value 
of  the  stock  affected  the  Plaintiff,  or  allured  him  to  advance  his  money ; 
nor  have  we  overlooked  the  fact  pressed  in  favour  of  the  Defendants' 
belief  in  the  solvency  of  the  company,  that  Batiks^  the  Defendant,  bad 
received  authority  from  his  principals  to  make  an  advance  on  the  same 
wool  to  an  extent  of  £20,000 ;  nor  that  in  the  month  of  August  in  the 
same  year,  the  Bank  of  New  South  Wales  advanced  £20,000  to  the 
company,  at  which  time  an  investigation  into  the  affairs  of  the  company 
by  that  bank  showed  that  the  security  was  sufficient.  We  conceive, 
however,  that  though  strenuously  relied  on,  they  have  but  little  direct 
bearing  on  the  case.  In  the  first  instance,  a  limit  of  advance  wu 
named  within  which  Banks  would  have  been  obliged  to  exercise  a  sound 
discretion,  and  he  was  under  no  obligation  to  lend  the  entire  sum.  In 
the  second,  a  loan  was  made  on  cattle,  a  security  wholly  independent 
of  the  sheep  in  question.  The  affairs  of  the  company  became  inextricably 
embarrassed  at  the  end  of  the  year  1867.  The  debenture-holders  pressed 
for  payment,  and  ultimately  the  stock  and  stations  were  sold  for  £73,000. 
The  Plaintiffs  suffered  actual  loss  to  the  extent  of  £9,600,  at  which  amount 
the  damages  which  accompanied  the  verdict  were  by  arrangement  fixed. 

Having  thus  disposed  of  these  two  points  of  the  rule,  both  as  regards 
the  nonsuit  and  the  new  trial,  we  next  address  ourselves  to  the  others. 
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And  here  we  would  observe  that  as  the  Defendants  called  witnesses,  we        ^^72. 
are  not  confined  to  the  case  made  b  j  the  Plaintiffs  at  the  trial,  but  it  is    Stetevsov 
our  duty  to  examine  the  whole  body  of  evidence  presented  on  each  side.       ^^' 
On  behalf  of  the  Defendants  it  was  contended  that  whatever,  or  to  what 
extent  soever,  they  might  be  responsible  individually  in  another  form  of 
action  for  having  fraudulently  suppressed  material  information,  which 
they  might  have  been  under  a  legal  obligation  to  impart  to  the  Plaintiffs, 
their  liability  here  arose  (if  at  all)  solely  from  the  conspiracy  charged-— 
that  there  was  no  evidence  of  that,  and  none  of  combined  procurement 
of  Landale  to  make  the  fraudulent  misrepresentation.     On  the  part  of 
the  Plaintiffs  it  was  submitted  that,  although  such  an  action  as  this  could 
not  be  brought,  and  although  an  action  of  deceit  would  not  lie  against  the 
company,  which  as  an  abstract  being  could  not  conspire,  nor  make  re- 
presentations, true  or  false,  nor  do  anything  except  through  its  managers, 
and  although  an  action  of  deceit  might  be  brought  against  one  or 
more  of  the  Defendants ;   still  when  instead  of  seekiag  to  set  aside  a 
contract  entered  into  under  a  fraudulent  misrepresentation,  the  Plain- 
tiffs elect  to  bring  an  action  to  recover  damages  for  the  deceit,  such  an 
action  as  this  can  be  maintained  only  against  the  directors  personally  ; 
and  all  it  is  nece^ary  to  establish  is  that  the  ease  is  brought  within  the 
general  rule  which  renders  one  individual  principal  or  more  than  one 
liable  in  an  action  for  deceit — ^the  additional  proof  of  conspiracy  fol- 
lows thereupon.     Whether  the  action  could  not  have  been  equally  well 
sustained  on  the  ground  of  deceit  alone,  we  do  uot  feol  called  on  to 
say ;  but  as  we  regand  the  case  presented,  we  conceive  the  immediate 
wrong  complained  of,  by  which  the  Plaintiffs  were  injured,  and  from 
which  the  damage  flowed,  is  the  false  representation  by  Landale.    And 
reducing  into  simple  language  the  allegation  of  conspiracy — which  has 
a  somewhat  penal  sound,  and  includes  in  that  sense  the  element  of 
what  constitutes  a  misdemeanour — it  amounts  to  no  more  than  that 
the  Defendants  "  agreed ''  to  procure — that  is,  to  instigate  actively,  or 
passively  to  allow — Landale  to  make  on  their  behalf  and  for  their 
benefit  the  false  representation  which  he  did  make.    The  difference  in 
the  nature  and  degree  of  evidence  essential  to  sustain  a  criminal  charge 
and  that  sufficient  to  support  a  civil  suit  is  pointed  out  in  Regina  v, 
Noakei  (J)  ;  and  the  distinction  between  what  is  criminal  and  the  rule 
which  renders  one  individual  principal,  or  more  than  one,  liable  in  an 
action  for  deceit  for  a  frudulent  represention  by  him  or  them  or  by  his 
or  their  agent,  has  been  laid  down  in  many  of  the  cases  cited,  amongst 

(J)  4  F.  &  P.,  920. 
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1873.  which  are  ClarJee  v.  Diaon  (*)  ;  Proudfoot  o.  Uonitsfiore  (t) ;  Wetltrt 
STKTEHaoM    £a«&  of  Scotland  v.  Addie  (m)  ;  and  it  haa  been  enunciated  and  illiM- 

BsAB  trated  by  appoaite  examples  in  Barwtck  v.  Sngluh  Joint  Stock  Bmti  {»). 
It  ie  there  said,  with  respect  to  the  question  whether  a  prind^ 
is  answerable  for  the  act  of  hia  agent  in  the  course  of  his  emploj^'i 
buBineBs,  and  for  his  employer's  benefit,  no  sensible  distinction  cm  bs 
drawn  between  the  case  of  fraud  and  the  cose  of  any  other  wrong. 
The  general  rule  is  that  the  master  ia  answerable  for  every  siufa 
wrong  of  the  servant  or  agent  as  is  committed  in  the  course  of  ^ 
service  and  for  the  master's  benefit,  though  no  express  command  ta 
privity  of  the  master  be  proved.  That  principle  is  acted  on  ererr 
day  in  running-down  cases.  It  has  been  applied  also  to  direct  trespH 
to  goods,  as  in  the  case  of  hohling  the  owners  of  ships  liable  for  the 
act  of  masters  abroad,  improperly  selling  the  cargo.  It  has  been 
held  applicable  to  actions  of  false  imprisonment,  in  cases  where  officen 
of  railway  companies,  entrusted  with  the  execution  of  bye-laws  relalinj 
to  imprisonment,  and  intending  to  act  in  the  course  of  their  duty, 
improperly  imprison  persons  who  are  supposed  to  come  within  tite 
terms  of  the  bye-laws.  It  has  been  acted  upon  where  persons  em- 
ployed by  the  owners  of  boats  to  navigate  them  and  to  take  &res,  have 
committed  an  infringement  of  a  ferry,  or  such  like  wrong.  In  all  these 
cases  it  may  be  said,  as  it  was  said  here,  that  the  master  has  not 
authorised  the  act.  It  is  true  he  has  not  authorised  the  particnlu 
act,  but  he  has  put  the  agent  in  his  place  to  do  that  class  of  acts,  and 
he  must  bo  answerable  for  the  manner  in  which  the  agent  has  con- 
ducted himself  in  doing  the  business  which  it  was  the  act  of  his  nuuter 
to  place  him  in. 

We  have  no  hesitation  in  saying  that  there  was  evidence  to  go  to  a 
jury  to  bring  the  Defendants  within  the  application  of  this  healtly 
general  principle.  The  direction  to  Landale  to  reply  to  the  inquirj 
respecting  the  incumbrances  was  general ;  authority  was  given  to  him 
to  bind  the  three  Defendants  by  his  representation.  The  jury  were  at 
liberty  to  attach  such  value  as  they  believed  it  deserved,  to  the  state- 
ment of  Banki  that  instructions  were  not  to  his  knowledge  given  to 
Landale  to  add  such  a  postscript ;  to  that  of  Bear  that  he  did  not 
sanction  LandaWi  writing  the  postscript,  and  that  he  did  not  bnov 
what  the  statement  therein  was,  until  he  read  the  report  of  the  tnal 
of  Stevenion  v.  Landale,  when  in  England )  and  to  that  of  MaeJankA 
that  no  order  was  given  to  answer  the  letter  of  Jf»tt  Sf  Murplq. 

(k)   6  C.  B.,  H.  S.,  468.  (n)   L,  R.,  1  Scot  Ap„  US. 

(Q    L.  B.,  2  Q.  B.,  611.  (m)    L.  R.,  S,  Bi.  266. 
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The  question  of  conspiracy  remains.    It  was  argued  that  each  of  the       ^^72. 
Defendants,  Banks  and  Bear,  irrespective  of  Mackintosh^  may  have    stbybnbon 
entertained  his  own  views  of  how  this  loan  was  to  be  procured  and  the 
unregistered  liens  paid  off,  and  as  Banks  acted  as  agent  for  Miles 
^  Co,y  his  conduct  is  not  necessarily  to  be  referred  to  a  combined 
movement  springing  from  the  same  impulse  an  that  which  directed 
Bear.    Such  a  contention  might  avail  somewhat  as  far  as  related  to  the 
lien  for  £2,000.    But  if  it  be  the  fact  that  in  obtaining  possession  of 
that  for  £8,000  Bear  was  carrying  out  an  intention  expressed  by  him 
at  the  board  and  concurred  in  by  the  other  two  Defendants,  it  was  open 
to  tbe  jury  to  believe  that  the  act  was  done  on  their  behalf  as  well  as 
on  his  own.    However,  it  matters  not  whether  the  proof  of  such  a 
conspiracy  as  is  averred  here  be  derived  from  the  proceedings  of  meet- 
ings at  which  were  concerted  plans  for  carrying  out  the  objects  of  the 
combination— such  evidence  is  rarely  procurable — or  whether  it  be 
deduced  from  overt  acts  of  such  a  nature  as  to  demonstrate  antecedent 
contrivance.  The  three  Defendants  were  thoroughly  conversant  with  the 
proceedings  and  financial  position  of  the  Company.    They  were  all 
three  present  on  the  21st  May.    As  to  what  occurred  there,  they  are 
not  agreed.     Banks  says  Nuit  Sf  Mwrphy*s  letter  was  read  as  well  as 
Landale's  reply,  except  the  postscript,  not  then  written.    Mackintosh 
says  he  believes  he  saw  Nutt  Sf  Murphy* s  letter,  but  does  not  believe 
it  was  read ;  the  letter  in  reply  he  did  not  see  or  hear  read.    Bear  says 
that  he  knew  of  the  letter,  and  of  Landale's  reply,  with  the  exception 
of  the  postscript ;   but  that  he  adopted  the  letter  and  postscript  as 
written,  and  would  not  swear  he  may  not  have  given  instructions 
respecting  the  postscript ;  that  it  was  quite  possible  Landale  may  have 
delayed  writing  the  postscript  in  consequence  of  his  having  told  him  of 
his  intention  to  go  the  next  day  for  the  liens ;  and  that  he  told  Landale 
he  would  get  the  lien  from  the  Bank  of  Victoria,  and  that  he  {Landale) 
Bhould  tell  Banks  to  bring  in  that  given  to  Miles  Sf  Oo.      Landale  says 
that  the  letter  was  laid  before  the  Board ;  that  he  wrote  his  reply,  but 
did  not  read  it  to  the  Board ;  that  he  did  not  write  the  postscript  until 
the  foUovring  day,  because  he  had  not  received  the  liens  from  Bear  and 
BeU,  and  that  Bear  informed  him  that  these  liens  were  to  be  taken  up 
before  that  to  the  Plaintiff  was  executed.    He  did  not  say  that  he  had 
conveyed  to  Banks  the  instructions  given  by  Bear  to  him  to  tell  Banks 
to  bring  in  the  lien  for  £2,000 ;  so  that  it  became  a  question  whether 
that  direction  was  conveyed  by  Bear  to  Landale  in  the  presence  and 
hearing  of  Banks  and  Mackintosh,  or  whether  Bear  communicated  with 
Banks  on  the  subject  himself  in  the  presence  of  Mackintosh.    All  three 

x2 
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1872.        Defendante  were  present  at  meetings  held  on  tbe  27th  and  28tli  of  the 
Stevenson    month  when  the  final  steps  to  complete  the  transaction  were  taken. 
*•  With  evidence  such  as  this  given  by  the  Defendants  it  would  have  been 

a  strong  measure  indeed  to  have  taken  the  case  out  of  the  hands  of  tbe 
Jury,  and  we  conceive,  that  it  was  within  their  province  to  determine 
whether,  when  a  common  purpose  was  to  be  served  for  the  benefit  of 
the  Defendants,  such  a  remarkable  coincidence  of  action  by  Bear  aod 
Banks  in  bringing  in  these  liens  simultaneously,   and  the  delay  of 
Landale  in  vmting  the  postscript  and  despatohing  the  letter  until  tbeee 
liens  had  been  delivered  to  him,  in  order  to  justify  him  in  writing  that 
postscript,  is  to  be  attributed  more  naturally  to  fortuitous,  isolated, 
independent  proceedings  by  each,  or  to  preconcerted  arrangements  and 
united  design.     As  was  said  by  Lord  Campbell  in  Regina  v.  EsdaiJe  {9) 
"  There  may  be  a  conspiracy  without  any  overt  acts,  but  the  overt  acts 
are  properly  to  be  looked  at,  because  from  them  the  Jury  can  draw  an 
inference  as  the  object  of  the  conspiracy.     It  is  not  necessaiy  tbat 
evidence  should  be  given  to  show  any  formal  consultation  or  expreis 
agreement  to  act  unlawfully,  but  if  the  Jury  be  reasonably  satifified 
that  there  was  a  common  design  to  do  what  was  charged,  and  that  tbe 
Defendants  were  acting  in  concert  to  do  it,  they  may  infer  the  con- 
spiracy.*'  That  case  was  a  criminal  prosecution,  in  which  the  conspiiacj 
itself  was  the  gist  of  the  offence,  and  where  the  rule  of  proof  is  more 
strict  than  in  civil  proceedings.     A  new  trial  was  moved  for  on  tbe 
ground  of  misdirection  and  refused,  so  that  the  doctrine  of  the  Lord 
Chief  Justice  of  England  remains  unimpeached. 

Having  given  the  facts  and  the  arguments  adduced  (in  all  their 
varied  bearings)  our  careful  attention,  we  arrive  at  the  conclusion  tbat 
the  case  could  not  with  propriety  have  been  withdrawn  from  the  Jniji 
and  that  the  verdict  should  not  be  disturbed. 

BuJe  Hicharjei. 

Attorneys  for  Flaintiifs  :  Nutt^  Blake  8[  Seddon. 

Attorneys  for  Defendants  :  Bennett  if  Attehborough, 

(o)    1  P.  &  P.,  213. 
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MATSON  ».  THE  QUEEN. 

2fb.  160,  sec.  40 — Civil  Service — Retiring  Allowance — Bond — Recital — Estoppel, 

The  Secretary  of  the  Board  of  Agriculture  appointed  under  No.  83,  sec.  8,  is  not 
entitled  to  a  retiring  allowance  under  the  "  Civil  Service  Act"  (No.  160)  sec.  40. 

The  Secretary  of  a  Gk>yemment  Board  gave  a  bond  to  the  Queen  for  the 
faithful  discharge  of  the  duties  of  his  office,  in  which  it  was  recited  that  he 
had  been  appointed  to  a  certain  office  "  in  the  service  of  the  GK>Temment  of 
Victoria." 

Held,  that  the  Crown  was  not,  in  a  petition  for  a  retiring  allowance,  under  No. 
160,  sec.  40,  concluded  by  such  recital. 


Si 


SPECIAL  case    stated    for    tlie    opinion    of   the  Court  without 
pleadings. 

The  Petitioner,  Mr.  Matsatiy  was,  on  the  4th  of  December,  1860, 

appointed  as  secretary  to  the  Board  of  Agriculture.     The  appointment 

was  by  the  G-ovemor  in  Council,  but  the' selection  was  by  the  Board  of 

Agriculture.     The  board  was  constituted  by  the  Act,  No.  83,  sec.  8  of 

which  authorised  the  board  to  make  bye-laws  providing,  among  other 

things,  for  the  salary  of  the  secretary.    A  bulk  sum  was  annually  voted 

by  Parliament  to  the  board,  out  of  which  Mr.  Matson  received  a  salary 

of  £400  per  annum.    After  Mr.  Matson  was  appointed,  ho  was  required 

by  the  TJnder-secretary  to  provide  security  for  the  discharge  of  his 

duties,  which  security  Mr.  Matson  gave  by  a  bond  to  the  Queen.     He 

subsequently  gave  the  bond  of  a  guarantee  society,  on  which  he  paid 

premiums  till  he  lost  his  office.     In  these  bonds  it  was  recited,  that  Mr. 

Mation  had  been  appointed  to  a  certain  office  "  in  the  service  of  the 

Government  of  Yictoria."     The  Chief  Secretary,  on  several  occasions, 

sanctioned  the  payment  of  Mr.  Matson' s  salary  without  waiting  for  the 

authority  of  the  board.     Mr.  Matson's  salary  never  appeared  on  the 

Estimates,  nor  was  he  classified  under  the  "  Civil  Service  Act "  (No.  160). 

On  the  29th  December,  1870,  the  Board  of  Agriculture  was  abolished. 

The  Petitioner  attained  the  age  of  60,  in  July,  1870,  but  did  not  inform 

the  Government  of  such  fact  till  the  Slst  December,  1870,  when  he 

applied  to  the  Crown,  for  further  employment,  or  leave  to  retire  from 

the  service  on  the  scale  allowed  to  civil  servants,  not  having  received 

ft&y  other  compensation  or  retiring  allowance.    This  was  refused,  and 

the  petition  was  subsequently  filed. 


334  STJPEEMB  OOUET:  VICTOBIA. 

1871.  AdofMon  and  Duigan  for  the  Petitioner. — ^The  "  CiM  Service  Act^^  sec 

Matson      1}  proyides  that  the  Act  shall  not  apply  to  the  several  officials  specified, 
*•  "  or  to  any  officer  the  right  to  appoint  whom  is  not  vested  in  tbe 

Governor  in  Council,  or  to  any  officer  to  whom  the  Governor  in  Councfl 
shall  declare  that  the  provisions  of  this  Act  shall  not  apply."  Section 
40  prc^des,  that  "Any  officer  who  at  the  time  of  the  passing  of  tbis 
Act  has  attained,  or  within  10  years  thereafter  shall  have  attained,  the 
age  of  60  years,  if,  or  as  soon  as  he  shall  have  been  10  years  in  the  CiTii 
Service  of  Victoria,  shall  retire  from  active  service  on  an  annual  allov- 
ance  of  half  his  annual  salary.'*  The  Petitioner  is  clearly  entitled  to  this 
allowance.  His  appointment  rested  with  the  G-ovemor  in  Coundl, 
although  his  nomination  was  in  the  board.  If  this  Act  was  intended  not 
to  apply  to  him  it  could  very  easily  have  been  so  stated  by  a  proclamation 
of  the  Gt)vernor.  Such  a  proclamation  was  issued  in  the  case  of  tbe 
Bailway  Department,  the  Education  Board,  and  the  Electoral  Eegistnn. 
No  argument  can  be  drawn  from  the  fact  that  Mr.  MaUon's  uame  did 
not  appear  in  the  classified  list,  because  he  was  not  bound  to  notice  tbe 
omission  of  his  name.  The  Act  came  into  operation  in  June,  1862 ;  the 
classification  was  published  in  September,  1862  ;  but  it  cannot  be  said 
that  any  person  who  attained  the  age  of  60  in  the  interval,  would  not  be 
entitled  to  his  pension  because  he  did  not  happen  to  be  published  in 
the  classification  list  ?  It  cannot,  therefore,  be  said  that  Mr.  Hatam 
was  not  in  the  Civil  Service,  and  entitled  to  his  pension,  because  bis 
name  did  not  appear  in  the  classified  list. 

Billing  and  Williams  for  the  Bespondent. — The  Act  does  not  applj 
to  the  Petitioner.  His  appointment  did  not  rest  with  the  Gbveraor, 
but  with  the  Board  of  Agriculture ;  his  salary  was  not  paid  by  tbe 
Gt)vemment,  but  by  the  board ;  his  duties  were  defined  by  the  board; 
he  was  responsible  to  the  board  and  not  to  the  Government ;  and  tbe 
board  only  could  dismiss  him.  Then  he  does  not  appear  as  a  classified 
officer  under  the  Act ;  he  never  made  any  complaint  about  this,  obvi- 
ously because  he  knew  he  had  no  ground  of  complaint ;  and  he  never 
made  any  application  under  the  Act  until  two  days  after  his  office  was 
abolished. 

Cur.  adv.  wU, 


MarehiS. 
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Basby,  J.,  now  read  the  judgment  of  the  Court  as  follows : —  ^^72. 

MiTsoir 
Special  ease  without  pleadings.      The  Petitioner  sought  to  recover  ^      omnm 
£125  claimed  as  compensation  or  allowance  on  having  attained  60 
years  of  age,  and  on  his  services  in  a  public  office  having  been  dis- 
pensed with. 

This  gentleman  was  elected  by  ballot  at  a  special  meeting  of  the 
Board  of  Agriculture,  held  on  the  21st  November,  1860,  as  a  person 
Boitable  to  fill  the  office  of  secretary,  and  on  the  4th  December,  1860, 
bis  appointment  was  approved  of  by  the  Qovemor-in- Council.  Called 
on  to  do  so,  he  gave  security  to  the  Queen  by  a  bond  with  two  sureties 
in  the  sum  of  £500  for  the  faithful  discharge  of  the  duties  of  his  office. 
In  this  bond  is  a  recital  that  he  had  been  appointed  to  a  certain  office 
in  the  service  of  the  Government  of  Victoria — that  is  to  say,  the  office 
of  secretary  to  the  Board  of  Agricalture.  In  May,  1863,  in  consequence 
of  the  receipt  of  a  circular  letter  issued  from  the  office  of  the  Chief 
Secretary  respecting  the  validity  of  such  bonds,  the  Petitioner  substituted 
for  that  already  given  another  by  a  joint-stock  company  guaranteeing 
his  fidelity.  He  is  in  that  styled  an  employe  in  that  department  or 
branch  of  the  Q-ovemment  service  of  the  colony  of  Yictoria,  known  as 
the  Ck>lonial  Secretary's,  in  the  capacity  of  secretary  to  the  Board  of 
Agriculture.  The  Petitioner  was  not  classified  under  section  8  of  the 
Act  No.  160,  nor  included  in  any  list  under  section  11  of  the  same  Act. 
His  salary  as  secretary  (£400  a  year)  was  not  voted  separately  by 
Parliament,  and  did  not  appear  in  any  Appropriation  Act,  but  was  paid 
to  him  out  of  the  moneys  granted  annually  for  the  Board  of  Agriculture. 
He  held  office  until  the  29th  of  December,  1870,  when  the  Board  was 
abolished. 

The  question  to  be  determined  is,  whether  the  Petitioner  be  entitled 
to  a  retiring  allowance  under  the  Act  No.  160.  We  are  of  opinion  that 
tiie  Bespondent  is  not  concluded  by  the  recital  in  either  of  the  bonds  of 
fidelity  entered  into  by  and  on  behalf  of  the  Petitioner,  notwithstanding 
Ha/t  somewhat  unusul  proceeding  of  giving  security  to  the  Crown 
instead  of  the  immediate  employer.  He  was  virtually  the  servant  of 
the  Board  of  Agriculture.  His  duties  were  defined,  his  salary  was  paid, 
his  services  might  have  been  dispensed  with  at  any  time,  by  the  Board 
—a  corporate  body,  created  and  dissolved  by  Parliament — and  his  not 
bavmg  been  submitted  to  examination,  nor  admitted  on  probation,  and 
not  having  been  placed  in  the  ordinary  or  professional  division,  or 
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1872.        admitted  under  the  exceptional  circumstances  for  which  proTision  is 

Matson      made,  appears  to  us  conclusive  that,  although  appointed  in  the  manner 

The  Qtjbbk    ®***^^»  ^^^  P*^^  ^Y  P^^^ic  money,  he  was  not  a  member  of  the  civil 

service.     Judgment  of  non  pros.,  with  costs,  will  therefore,  as  agreed, 

be  entered  for  the  Respondent. 

Attorneys  for  Plaintiff :  McKean  Sf  Wilson. 

Attorney  for  Respondent :  Ghimer,  Crown  Solicitor. 


1871.  HUTCmisrGS  V.  CUNNINQHAM    et.  IJxoa. 

No,   384,   sec,   18 — Feme  covert — Separate  estate — Restraint   on   anlUipatunh— 

No.  274,  sec.  208 — Charging  order. 

Section  18  of  the  "Married  Women's  Property  Act*'  (No.  384)  is  not 
retrospective. 

Property  settled  by  an  ante-nuptial  settlement  to  the  separate  use  of  i 
woman  married  before  the  coming  into  operation  of  the  "Married  Women's 
Property  Art"  (No.  384),  with  restraint  on  anticipation,  cannot  be  made  ti« 
subject  of  a  charging  order  under  the  "Common  Law  Procedure  Statute  1865" 
(No.  2^4),  sec.  208,  in  aid  of  a  judgment  recovered  against  such  married  womas 
after  the  coming  into  operation  of  the  Act  No.  384. 


R 


TILE  nisi  to  set  aside  an  Order  of  Barry,  A.C.J.,  of  the  27A 
September,  1871,  dismissing  a  previous  Order  nisi  of  the  12th  Sep- 
tember, 1871 ;  and  in  lieu  thereof  to  make  absolute  the  Order  of  the 
12th  September. 

The  action  was  on  a  bill  of  exchange,  of  which  the  Defendants,  Mr. 
and  Mrs.  Cunningham,  were  joint  acceptors,  and  the  Plaintiff  recovered 
judgment  for  £2,286.  The  Defendants  were  married  in  1867,  when  aa 
ante-nuptial  settlement  was  executed  by  which  certain  properfy  iru 
vested  in  the  trustees  of  the  settlement  in  trust  for  Mrs.  Cunmnffiam 
without  power  of  anticipation.  £1,000  of  the  settled  property  irai 
invested  by  the  trustees  in  shares  in  the  Long  Tunnel  Gk>ld  Mining 
Company  Begistered,  80  of  which  stood  in  the  names  of  the  tmsteeB 
of  the  settlement,  and  were  held  by  them  in  trust  for  Mrs.  Ounmi^itti 
under  the  trusts  of  the  settlement.  On  the  12th  September,  1871,  the 
Plaintiff  obtained  under  the  "  Common  Law  Procedure  StoMe  1865" 
(No.  274),  sec.  208,  from  Barry,  A.C.J.,  an  Order  »m,  that  nnlen 
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safficient  cause  was  shewn  to  the  contrary  on  Ac.,  the  80  shares  and       18^* 
the  dividends  thereon,  and  the  produce  thereof,  should  stand  charged   Hutohinob 
with  the  payment  of  the  atnoimt  of  the  iudgment  with  interest  at  ^       *• 
8  per  cent.     On  the  27th  September  cause  was  shewn  against  the 
Order  nisi^  and  the  Order  was  dismissed.    The  present  rule  was  to  set 
aside  this  order  of  dismissal,  and  to  make  the  Order  nisi  absolute. 

Billing  and  Bunny  shewed  cause. — ^The  principal  question  is,  whether 
section  18  of  the  "  Mai^ied  Women's  Property  Act "  (No.  384)  applies 
ip  the  case  of  women  married  before  the  coming  into  operation  of 
that  Act.  In  Sanger  v,  Sanger  (p)  it  was  held  that  the  effect  of  the 
12th  section  of  the  analagous  English  Act  83  &  34  Vic.,  cap.  xciii. 
was  to  destroy  the  restraint  on  anticipation;  but  in  that  case  the 
marriage  took  place  after  the  passing  of  the  Act,  which  distinguishes 
it  from  the  present.  Here  the  settlement  was  executed,  and  the 
marriage  took  place  before  the  Act  wis  passed,  and  there  is  nothing  in 
the  18th  section  of  the  Act  giving  it  a  retrospective  operation.  This 
case,  therefore,  &lls  within  the  maxim,  Nova  eomtitutio  fwturis  forfnam 
imponere  debet  non  prceteritis, 

J,  W,  Stephen,  Siginbotham,  and  Williams  for  the  rule. — Before  the 

Act  No.  384  was  passed,  a  married  woman  had  no  legal  ability  to  enter 

into  a  contract ;  she  was  not  bound  in  any  way,  and  her  husband 

would  be  liable  for  her  debts  contracted  before  marriage.    There  was, 

however,  a  jurisdiction  in  equity  by  which  her  separate  property  would 

be  held,  under  certain  circumstances,  liable  for  contracts  into  which 

she  had  entered.    This  Act  was  then  passed  to  give  her  a  separate 

independent  existence  apart  from  her  husband.     So  far  as  contracts 

are  concerned,  husband  and  wife  are  by  the  Act,  treated  as  two  separate 

persons,  each  liable  for  his  or  her  own  acts ;  and  the  liability  of  a 

husband,  as  regards  debts  contracted  before  marriage,  is  abolished. 

By  section  11  (a  provision  not  in  the  English  Act),  "Any  married 

woman  may  dispose  of  and  bequeath  any  personal  property  belonging 

to  her  for  her  separate  use  as  if  she  were  a  feme  sole.^'    Section  18 

enacts  that  "  Every  married  woman  having  property  for  her  separate 

use  shall  be  considered  as  a  feme  sole  for  the  purposes  of  contracts  and 

wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil  proceeding, 

and  her  husband  shall  not  be  liable  in  respect  of  any  engagement  or 

contract  she  may  have  entered  into,  or  for  any  wrongful  act  or  omission 

by  her,  or  for  any  loss  she  may  incur  as  plaintiff  or  defendant,  and  no 

(p)  L.  R.,  11  Eq.,  470. 
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1871.       husband  shall  by  reason  of  the  marriage  be  liable  in  damages  for  anj 
HuTCHiNQs  wrong  committed  by  his  wife.'*      The  effect  of  section  11,  therefore,  is 
^       ^'  to  put  an  end  to  the  restraint  on  anticipation  of  income,  otherwise  if  t 

woman  was  sued  under  section  18  she  would  have  no  property  to 
satisfy  the  judgment,  and  there  would  be  no  advantage  in  obtaining  t 
judgment.  In  all  respects,  as  regards  suing  or  being  sued,  she  is,  in 
the  eye  of  the  law,  a  fime  sole ;  and  her  husband's  liability  to  pay 
being  abolished,  her  own  property  is  rendered  liable  for  her  debts. 
Section  18  is,  it  is  submitted,  retrospective.  An  Act  may  be  constraed 
to  be  retrospective,  although  not  so  expressed  in  terms.  Pardot. 
Bi/ngliam  (  q) .  Where  the  Act  is  intended  to  apply  only  to  women  married 
after  the  Act,  it  is  so  expressed,  as  in  sections  3  and  16.  Section  4  make* 
provision  for  the  case  of  women  married  before  the  Act,  who  acquire 
real  estate  afterwards.  Other  sections,  as  sections  10,  11, 12,  and  18, 
apply  to  women  married  before,  as  well  as  to  those  married  after,  the 
Act.  Unless  section  18  is  retrospective,  as  well  as  prospective,  the 
result  will  be  that  although  a  woman  might  under  section  10  acquire 
personal  property  to  any  extent,  that  property  would  not  be  answerable 
for  her  debts ;  and  at  the  same  time  the  husband  would  also  cease  to  be 
liable. 

The  following  cases  were  also  cited : — 8mith  v.  Etches  (r) ,  Be  Keane  (i), 
Mtz^hon  V.  Blake  (^),  Dixon  v.  Wrench  (t?),  Baker  v.  !fyttte  (w\ 
Nicholls  V,  Rosewame  (x). 

Our.  adv.  vuH. 


1872,  Babbt,  J.,  now  read  the  judgment  of  the  Court  as  follows  : — 

Augutt  30. 

A  rule  nisi  waa  obtained  to  set  aside  an  Order  of  a  Judge,  in  chambers, 
dismissing  a  summons  taken  out  to  attach  80  shares  in  the  Long  Tunoel 
Gold  Mining  Company,  standing  in  the  names  of  Donald  WLeoi, 
Alexander  Litilejohn  Pearson,  and  Henry  Foster,  in  trust  for  the 
Defendant  Marian  Harriet  Cunningham,  and  the  dividends  payable 
thereon  and   the    produce   thereof  should,  in  the  mean  time  stand 

(q)  L.  B.,  4  Chy.,  740.  (v)   L.  B.,  4  Ex.,  164. 

(r)  1  H.  &  M.,  568.  (w)  6Jur.,N.S.,1192;  29L.  J.Q.B.,238. 

(*)  L.  B.,  12  Eq.,  122.  {x)   4  C.  B.,  N.  S.,  480. 

(0  3  Ir.  Ch.  Bep.,  328. 
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charged  with  tbe  payment  of  the  sum  of  £2,305  10».  9df.,  and  interestj        1^72. 
being  the  amount  for  which  judgment  had  been  recoTered  in  an  action  Hutohimgs 
in  this  Court  against  the  Defendants.  ^       ^* 

The  facts  as  disclosed  by  the  affidavits  are  as  follow : — ^The  Defen- 
dants were  married  on  8th  August,  1867,  and  previous  to  the  marriage 
a  deed  of  settlement,  which  contained  a  proviso  against  anticipation, 
was  executed  by  the  husband,  whereby  certain  lands  were  conveyed  to 
the  trustees  above  named,  to  secure  £5,000  in  trust  for  Mrs.  Ouwning' 
homy  the  co-defendant,  his  wife.  The  trustees  were  empowered  to  sell 
these  lands,  and  to  invest  in  certain  securities  the  proceeds  of  the  sale, 
subject  to  the  trusts  of  the  original  settlement.  Some  portion  of  the 
land  was  sold,  and  with  £1,000  of  the  purchase  money  shares  in  the 
Long  Tunnel  Company  were  purchased.  Li  the  month  of  July,  1871, 
an  action  was  brought  against  the  Defendants  upon  a  bill  of  exchange 
for  £2,281,  accepted  jointly  by  them  in  June,  1870,  and  judgment  was 
signed  on  the  31st  of  the  same  month  against  both.  The  estate  of  the 
husband,  William  Boyd  Ounningham,  was  sequestrated  for  the  benefit 
of  his  creditors,  and  on  12th  September,  1871,  the  application  to  attach 
the  shares  standing  in  the  name  of  the  trustees  for  his  wife  was  made. 

As  regards  the  portion  of  the  Act  which  immediately  affects  the 
present  question,  the  object  is  remedial — that  is,  to  relieve  married 
women  from  the  disabilities  caused  by  coverture ;  not  by  retrospective 
legislation  to  deprive  those  married  before  1st  January,  1871,  of  the 
benefit  of  an  ante-nuptial  settlement.  It  distinguishes  between  those 
disabilities  which  affect  women  married  before,  and  after,  the  coming 
into  operation  of  the  Act,  and  provides  for  the  condition  of  each  class. 
In  this  respect  it  is  an  enabling  Act.  It  enlarges  the  capacity  to  hold 
and  alienate  real  estate,  and  gives  power  to  acquire  and  dispose  of 
personal  property  independent  of  any  control  of  the  husband.  While 
in  the  enjoyment  of  such  privileges  thus  bestowed,  a  married  woman 
is  to  be  regarded  as  if  she  had  continued  unmarried.  The  Act  does 
not  impair  the  position  of  one  married  before  1871.  She  is  not 
deprived  of  the  benefit  which  accrued  to  her  by  the  antecedent 
settlement.  The  18th  section  appears  to  us  to  apply  to  a  woman  who 
niay  after  1st  January,  1871,  acquire  property  to  her  separate  use 
while  under  coverture — whether  married  before  or  after .  that  date  is 
immaterial — in  which  case  her  liability  for  all  purposes  of  remedy 
against  her  for  breach  of  contract  by  her,  or  wrong  or  injury  inflicted 
hy  her,  attaches  to  such  property.    But  if,  as  here,  the  settlement  was 
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1872.       made  before  JaJiuary,  1871,  and  the  liabiKty  incurred  by  the  wife  aftw 
HuTCHiKGB  that  date,  the  contract  on  which  such  settlement  is  based  renuoni 
CuKNijraHAM  "^**c*>*^^  *^®  property  vested  in  the  trustees  of  the  settlement  cannot 
be  rendered  available  under  the  summary  process  of  attachment. 


Bule  discharyei. 


Attorney  for  Plaintiff:  Snowden, 
Attorneys  for  Defendants:  Willan  ijc  Son. 


END    OF    HILARY    TERM. 
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Is  THE  Matteb  of  GEOEGE  THOMAS  USHEE,  ak  Ihbolvent.        1371^ 

^acHce,  Insolvency — No,  273,  see.  106 — Certificate — Allowance,  Imo'LWSCrr, 

An  Insolvent's  certificate  of  discharge  mnst,  under  the  "  Ineoloency  Stafute  March  9, 16. 
1866  "  (No.  278),  sec.  105,  be  presented  for  allowance  at  the  next  sitting  of  the 
Supreme  Court,  after  its  oral  grant  in  Court,  by  the  Commissioner. 

X  HE  Insolvent  having  duly  applied  for  a  grant  of  his  certificate  of 
discharge,  the  application  was,  on  the  8rd  Pehmary,  1871,  heard  by 
the  Commissioner,  and  a  decision  in  hid  favor  given;  but  the 
certificate  was  not  actually  signed  by  the  Commissioner  until  the 
7th  March.  On  the  9th  March  the  certificate  was  presented  for 
allowance,  and  adjourned  to  the  16th. 

Mr.  Lawes  for  the  opposing  creditor,  objected  that  the  certificate  had    March  16. 
not  been  presented  for  allowance  at  the  next  sitting  of  the  Court  after 
its  grant,  as  required  by  the  "  Insolvency  Statute  1865,"  No.  273,  sec. 
105,  and  therefore  could  not  now  be  allowed. 

Mr.  Webh  for  the  Insolvent. — ^The  certificate  was  only  "  granted " 
when  it  was  issued.  The  decision  of  the  learned  Commissioner  only 
amounted  to  an  intimation  of  his  intention  to  grant  it.  It  could  not 
be  presented  for  allowance  before  it  was  signed,  and  it  was  so  presented 
within  two  days  afterwards. 

V.  B.      TOL.  II. — I.E.M.  B 


1871. 
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Me.    Justice   Moleswoeth. — The  certificate  was  not   presented 


I»80LVBNCT.  within  the  proper  time.     Its  allowance  will  be  refused,  but  without 
prejudice  to  a  new  application  for  a  certificate. 


In  re 
Ubhkr. 


Solicitors:  Di/er — Vaughan,  Moule  Sf  Seddon, 


March  23.      Jjg   THE   MaTTEE    OF    JOHN     S.     MOEEIS,   AN  ALLEGED   IlffSOLTE5T. 

Sequestration — Act  of  Insolvency — Execution — Judgment. 

On  an  order  nisi  for  sequestration,  the  act  of  insolvencj'  relied  on  being  ti» 
non-satisfaction  of  an  execution,  it  is  not  competent  to  the  debtor  to  impeadi  the 
jndgment.npon  which  the  execation  issaed. 


o 


EDEE  nisi  for  the  sequestration  of  the  estate  of  John  S.  Morris. 


The  act  of  insolvency,  upon  which  the  order  was  based,  was  the  non- 
satisfaction  of  an  execution  issued  on  a  judgment  on  a  bill  of  exchange 
for  £C23  18*.  9d.,  drawn  in  favor  of  the  petitioning  creditor,  Bernard 
Levinger.  The  Eespondent,  by  his  notice  of  objection,  put  in  a  special 
defence,  viz. — that  the  judgment  was  a  judgment  by  default,  obtained 
in  respect  to  a  bill  of  exchange  the  amount  of  which  was  realised,  or 
could  have  been  realised,  by  certain  securities  placed  in  the  Plaintiff's 
hands  ;  and  that  the  amount  was  merged  in  a  composition. 

Mr.  Lawes  for  the  Petitioning  Creditor. 

Mr.  Billing  for  the  Eespondent. 

For  the  petitioning  creditor  evidence  was  given  that  judgment  had 
been  recovered  on  the  bill,  and  that  a  return  of  nulla  bona  had  been 
made  to  the  writ  of  ^.  fa. 

Mr.  Billing  submitted  that  he  could  go  behind  the  judgment,  and 
shew  that  by  the  composition  the  Plaintiff  was  estopped  from. pro- 
ceeding. 

Mr.  Lawes,  contra,  cited  in  re  Gregory  (a). 


(a)    1  W.  W.  &  A'B.,  I.E.M:.,  67. 
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Mb.  Jttsttck  Moleswobth.  —  I  do  not  think  the  Defendant  has  1871. 

any  ground  to  go  upon  in  the  face  of  the  unaatisfied  judgment.     The  Insoltencjt. 

case  now  set  up  might  have  been  a  defence  to  the  action  alj  law,  but  "I 

it  was  not  urged  then,  and  it  is  not  one  of  the  grounds  that  can  be  Morbis. 
raised  now.     The  execution  is  unsatisfied,  which  is  an  act  of  insolvency. 


Sule  absolute. 


Solicitors  :  Glmfton — Bippon, 


Ex  PABTE  GEOEGE  THOMAS  USHER,  an  Insolvent, 
In  m  THE  COLONIAL  BANK   OF  AUSTBALASIA. 

Froqfqf  Debt — Affidavit — Erasure  in  jurat —  Waiver — Objection  to  proof  by 

Insolvent  — Appeal — "Expunging  proof , 

Wliere  a  person  has  an  opportunity  of  objecting  to  an  erasure  in  the  jurat  of  an 
affidavit  but  omits  to  do  so,  and  allows  the  affidavit  to  be  used,  he  cannot  after- 
wards, on  the  ground  of  the  defective  jurat,  set  aside  a  proceeding  founded  upon 
the  affidavit. 

An  insolvent  is  entitled  to  oppose  a  pioof  of  debt,  even  though  there  be  no 
probability  of  a  surplus  of  assets  in  his  estate. 

Where  an  objection  to  a  proof  of  debt  is  taken  in  the'  Insolvent  Court  and  dis- 
allowed and  the  objecting  party  does  not  appeal,  he  will  not  be  allowed  afterwards 
to  avail  himself  of  the  same  objection  as  ground  for  a  rule  to  expunge  the 
proof. 

Where  a  creditor  had  before  proof  realised  his  security  by  sale,  and  proved  for 
the  balance,  and  after  proof  the  purchaser  rejected  the  title  and  the  secured 
property  was  returned  to  the  creditor,  the  Court,  on  the  application  of  the 
Insolvent  upon  evidence  of  these  facts,  expunged  the  proof. 


March  80. 
A'pHl  18. 


R 


,ULE  n««  obtained  by  the  Insolvent  to  expunge  a  proof  of  debt 
by  the  Colonial  Bank  of  Australasia,  for  £572  5s.,  on  the  following 
grounds : — 

1st.  That  an  interlineation  or  erasure  is  made  in  the  jurat  of  the  affidavit,  verifying 
the  nature  and  amount  of  the  debt  due  to  the  said  Colonial  Bank  of  Australasia,  and 
upon  which  the  claim  was  proved.  ' 

2nd.  That  the  alleged  debt  to  the  said  Bank  had  been  reduced  from  its  original 
amount  by  payments  received  from  the  sale  through  Mr.  A.  Bliss,  of  certain  property 
at  Nunawading,  which  realized  net  £1,465 ;  and,  in  evidence  given  before  the  Chief 
Commissioner  of  Insolvent  Estates,  by  William  Greenlaw,  the  Acting  Manager  of  the 
said  Bank,  at  a  Special  Examination  in  the  estate  of  the  said  George  Thomas  Usher, 
held  on  the  20th  day  of  February,  a.d.  1871,  the  said  William  Greenlaw  stated, 
that  the  Official  Assign^  of  the  said  estate  sold  the  said  property  included  in  the  said 
security  to  the  Bank,  with  the  consent  of  the  said  Bank,  at  auction. 
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1871.  3rd.  That  the  said  property  was  sold  by  the  said  Mr.  A,  BUss,  by  order  of  the  nid 

v.-^'-v^^w/      Official  Assi^ee,  and  with  the  consent  of  the  said  Bank,  prior  to  the  said  Bank  provine 

^ '  for  their  said  alleged  debt  j  and  the  proceeds  of  snch  sale  were  paid  to  the  said  Bank 

and  the  amount  thereof  was  deducted  by  the  said  Bank  from  the  amount  of  their  nid 
alleged  debt ;  and  the  said  Bank,  by  the  said  affidavit  of  debt,  claim  to  prove  upon  the 
said  insolvent  estate  for  the  residue  only  of  their  alleged  debt. 


Sx  parte 

Ubhkb 

In  re 

Colonial 

Bank  OF 

AV8TBAI.ASIA. 


The  affidavit  of  proof  was  by  William  Boully^  who  described  himself  as 
"  Attorney  in  Insolvent  Estates  for  the  Colonial  Bank  of  Australasia," 
and  stated,  that  the  Insolvent  was  indebted  to  the  Bank  in  the  sam  of 
£572  5*    upon  a  promissory  note  for  £2,000,  and  interest  £37  5*., 
which  had  been  reduced  by  payments  received  from  the  sale  of  certain 
property  at  Nunawading,  which  realised  £1,465.     This  affidavit  had  an 
erasure  in  the  jurat,  the  word  "sixty"  in  the  date  having  been  run 
through  with  a  pen,  and  the  word  "seventy"  inserted  in  lieu  of  it 
From  the  affidavits  filed  in  support  of  the  rule,  and  the  answering  affi- 
davits, it  appeared  that  the  property  at  Nunawading  had  been  held  by  the 
Bank  under  equitable  mortgage,  as  security  for  the  insolvent's  promis- 
sory note,  and  after  the  sequestration,  had  been  sold  by  order  of  tbe 
Official  Assignee  with  the  consent  of  the  Bank  for  £1,465,  and  the 
Bank  proved  for  the  balance  of  their  debt.     After  this,  the  purchaser 
rejected  the  title  to  the  property.     The  portion  to  which  a  good  title 
could  be  made  was  then  sold  for  £1,000,  and  the  residue  now  remained 
unsold    At  the  proof  of  debt  in  the  Insolvent  Court,  on  5th  December, 
1870,  the  affidavit  was  handed  to  the  solicitor  of  the  insolvent  who  did 
not  object  on  the  ground  of  the  alteration  in  the  jurat,  but  objected  to 
the  proof  on  the  ground  that  the  Bank  had  realised  their  security  before 
proving  instead  of  valuing  it.     The  learned  Commissioner  inquired  of 
the  Official  Assignee  whether  there  was  any  probability  of  any  surplus 
assets  in  the  estate,  and  being  answered  in  the  negative,  refused  to  hear 
the  Insolvent's  solicitor  in  opposition  to  the  proof.     The  Insolvent  did 
not  appeal  from  this  decision,  but  on  the  16th  March,  1861,  obtained 
this  rule  nisi  to  expunge  the  proof. 


Mr.  Lawes,  for  the  Bank,  now  shewed  cause. — The  Insolvent  has  no 
locils  stemdi  to  object  to,  or  expunge  a  proof,  unless  it  be  shewn  that 
there  will  be  a  probable  surplus  of  assets  so  that  he  has  some  interest 
in  the  matter.  Ex  parte  Pownall  (b),  Ex  parte  JPitchforth  (c).  The 
objection  to  the  affidavit  is  not  material,  as  the  affidavit  is  not  esseDtial 
to  the  proof  of  debt.  The  debt  may  by  section  78,  be  proved  *'by 
affidavit  or  otherwise  to  the  satisfaction  of  the  Commissioner;  "  and  it 

(ft)    2  Mont  &  Ayr.,  707.  (c)    3  Dea,,  487. 
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does  not  appear  here  that  the  aifidavit  was  the  only  proof.  The  Inflolvent        1^71. 
and  his  solicitor  were  present  at  the  proof  of  debt,  and  by  not  objecting  Ikbolvexct. 
to  the  affidavit  they  waived  the  defect  if  any.     No  valid  sale  of  the      ^ . 

-o      i_»  •  .1        ^x  parte 

Bank  s  security  took  place,  as  the  purchaser  afterwards  repudiated,  Ushib 
and  therefore  this  abortive  sale  formed  no  objection  to  the  Bank's  c^^^\. 
proof  of  debt.     Sx parte  Knox  In  re  Butledge  (d).  Bank  op 

AUSTBALASIA. 

Mr.  Wehh  for  the  Eule.  An  Insolvent  is  in  many  ways  interested  in 
opposing  a  proof  of  debt,  although  there  may  be  no  probability  of  a 
surplus.  As  for  example  on  a  question  of  voting  him  his  furniture,  or  in 
the  opposition  to  his  obtaining  a  certificate.  In  both  these  aspects  he 
is  interested  in  seeing  that  he  is  not  opposed  by  a  person  professing  to 
be  a  creditor,  but  who  is  not  really  so.  In  In  re  McTavish  (d),  it  was 
held  that  a  creditor  who  had  not  proved  was  not  entitled  to  vote  at  a 
meeting  of  creditors ;  and  in  the  case  suggested,  the  insolvent  has 
therefore  a  direct  interest  in  opposing  a  proof  of  debt.  In  In  re  Exngt- 
land  (/),  the  insolvent  was  allowed  to  appeal  from  an  admission  of 
proof  of  debt.  By  the  "  Supreme  Court  RuleSy^*  cap.  x.,  r.  24,  and  the 
"  Common  Law  Procedure  Statute,"  section  379,  the  defect  in  the  jurat 
renders  the  affidavit  a  nullity,  and  it  cannot  be  used  at  all — Chambers 
V.  Bernard  (^),  Williams  v.  Clovgh  (A).  Therefore,  being  a  nullity, 
and  not  an  irregularity,  it  cannot  be  waived  by  not  being  noticed  in 
the  Court  below  In  re  Stephenson  (j).  The  affidavits  shew  that  the 
secured  property  was  sold  either  by  the  Official  Assignee  or  the 
creditor.  In  either  case,  the  sale  prevents  the  creditor  proving — In 
re  Kingsland  (f),  In  re  Denistoun  Brothers  (k).  It  now  appears  that 
part  of  the  secured  property  has  been  returned  to  the  Bank  since  its 
proof  of  debt  This  has  not  been  valued,  and  non  constat  that  it  may 
not  fetch  more  than  it  sold  for  before.  In  the  present  position  of  the 
matter  it  is  impossible  to  say  that  the  proof  of  debt  is  for  the  right 
amount.  Under  all  these  circumstances,  the  proof  ought  not  to  be 
allowed  to  stand,  and  the  rule  to  expunge  it  should  be  made  absolute. 

Cur.  adv.  vult. 


Mr.  Justice  Molbswoeth  : —  April  13. 

This  is  a  rule  to  expunge  a  proof  of  debt  by  the  Colonial  Bank. 

The    grounds    upon    which   the  application    is    founded    are,  first, 

(d)  2  W.  &  W.,  I.E,M.,  65.  (h)    1  A.  &  K.,  376. 

(e)  2  W.  W.  &  A'B.,  LE.M.,  26.  (;)  1  W.  &  W.,  I.E.M.,  114. 
(/)  615.,  10.  (k)  ^r^M#,  29th  July,  1859. 
G)  9Dowl.,  557. 
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1871.  that  there  is  an  erasure  in  the  jurat  of  the  affidavit  of  debt.    ^Die 

IirsoLVENOT.  affidavit  was   oil    a  printed    form  with    the    word   "  sixty"   in  the 

jurat,  on  the  supposition  that  it  would  be  used  before  1870,  but  it 

UsHEB  was  not  used  till  1870,  when  the  word  "  sixtv    was  struck  out,  and 

C  ^NiAL  "  seventy"  inserted.     On  the  authorities,  that  would  be  a  good  objec- 

Bakkov  tion.     But  the  insolvent  and  his  solicitor  were   present  when  the 

usTRAT.As  jj£jjj[g^yi^  ^j^g  presented ;  it  was  actually  in  their  hands,  and  they  did 

not  object  to  it.     I  do  not  think  they  can  be  now  heard  to  make  the 
objection. 

The  next  objection  is,  that  the  property  held  by  the  bank  as  secimty 
for  their  debt  was  sold  by  the  assignee  subsequently  to  the  inaol- 
vency,  and  the  proceeds  handed  to  the  bank ;  and  that,  consequentlj, 
according  to  the  authority  of  Be  Kingsland  (1),  in  which  my  deciaioi 
was  upheld  by  the  full  Court,  the  bank  could  not  afterwards  prove. 
This  objection  seems  to  have  been  taken  at  the  time  by  the  insolvent'i 
solicitor,  so  that  he  was  then  aware  of  its  existence,  and  it  would  have 
been  a  sound  objection  if  insisted  on.  The  learned  Commissioner  upon 
this  objection  being  taken,  is  stated  to  have  inquired  whether  there 
would  be  a  surplus  in  the  estate,  and  being  told  that  there  would  be  no 
surplus,  he  intimated  that  the  insolvent  could  not  be  heard  to  make 
the  objection.  In  that  view  I  cannot  concur.  There  is  nothing  in  oor 
Act  to  disentitle  an  insolvent,  however  desperate  or  hopeless  his 
prospects  may  be,  from  objecting  to  a  proof.  He  is  interested  in  a 
great  many  respects  beyond  the  probability  of  a  surplus,  especially  in 
regard  to  the  powers  of  creditors  as  against  him.  I  have  referred  to 
the  authorities  in  the  English  Bankruptcy  books  which  seem  to  have 
given  rise  to  the  learned  Commissioner's  opinion,  but  the  English 
authorities  do  not  touch  the  case,  for  they  were  decided  at  a  time  when 
there  was  an  Act  expressly  authorising  assignees  and  creditors  to 
object,  and  not  the  insolvent.  A  subsequent  Act  leaves  it  to  the  discretion 
of  the  Court  in  a  great  degree,  as  to  who  should  be  allowed  to  apply 
to  expunge  the  proof  of  debts,  and  the  Court  in  England  may  perhaps 
still  continue  the  practice  which  originated  under  the  express  language 
of  the  former  Act.  All  I  have  to  do  is  to  say  that  those  authorities 
are  inapplicable  here  ;  and  that,  therefore,  the  insolvent  ought  to  haic 
been  heard  to  make  the  objection.  In  the  present  case,  however,  he 
seems  to  have  yielded  to  the  intimation  of  the  Commissioner,  and  did 
not  press  his  objection.  Now,  although  sometimes,  and  under  excep- 
tional circumstances,  the  Court  will  allow  an  application  to  expunge  a 

(0    6  W.  W.  &  A'B.,  I.E.M.,  10. 


AUSTBALABIA^ 
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proof,  yet  the  ordinary  remedy  is  to  appeal  against  the  admission  of       l^'^l- 
the  debt.     Therefore,  though  holding  the  objection  a  good  one  and  one  Insoltency. 
that  would  have  been  good  upon  appeal,  I  do  not  think  I  should  be     ^         . 
disposed  to  entertain  it  on  a  rule  to  expunge  the  proof  of  debt.  Ubheb 

In  re 

.    COLONIAIi 

The  affidavits,  however,  now  disclose  some  new  facts.  At  the  time '  ^  ^^^J^^ 
the  bank  proved  they  had  sold  the  property,  and  they  proved  for  the 
balance  only  of  their  claim.  Since  then  the  purchaser  has  objected  to 
the  title  of  part  of  the  property,  and  the  bank  have  rescinded  the  sale, 
and  have  again  advertised  that  portion  of  the  property  for  sale.  Now, 
it  may  be  that  this  may  realise  more  than  it  did  previously  or  it  may 
realise  less,  and  in  any  view  the  bank  have  not  proved  for  the  particular 
Bom  which  may  be  said  to  be  due  to  them.  For  these  reasons  I  think 
the  proof  should  be  expunged,  but  I  give  no  costs. 

^uU  absolute  ioithout  oosts. 

Solicitors :  D^e-r — Vaughariy  Moule  Sf  Seddon, 


In  be  GEOEG-E  MOWLINQ  and  WILLIAM  JAMES  ApHl  18. 

DUNKLEY,  Insolvents. 

Practice  in  Insolvency — Uule  nisi  for  sequestration — Notice  of  opposition  —Affidavit, 

When  no  notice  of  intention  to  oppose  a  rule  nisi  for  sequestration  has  been 
filed,  an  affidavit  of  that  fojct  is  unuece^wary  on. moving  the  rule  absolute. 


R 


ULE  nisi  for  sequestration. 


There  was  no  appearance  for  the  insolvents.  No  notice  of  inten- 
tion to  oppose  had  been  filed  under  section  46  of  the  ^^  Insolvency 
Statute  1871,"  but  there  was  no  affidavit  of  that  feet,  which  in  previous 
cases  had  been  filed  by  the  petitioning  creditor. 

Mr.  Worthington  moved  the  rule  absolute,  and  submitted  that  the 
affidavit  was  unnecessary. 

Me.  Justice  Moles wobth. — I  think  I  should  not  require  this 
affidavit.  Unless  a  person  comes  in  to  defend,  the  fact  of  notice  is 
immaterial.  It  is  rather  for  the  Bespondent  to  shew  that  he  is  in  a 
position  to  defend  by  having  filed  the  notice. 

Solicitors :  Klmgender  Sf  Charsley. 
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1871.       Ik  the  Mattbb  op  CHAELES  STANTON  KNOWLES  iro  rai 
l^l^^^oY.  "  INSOLVENQT  STATUTE  1866." 

Fehruaty  16.  ^o.  273,  see,  118— ^b.  879,  see.  2-  Creditor^  dwd. 

March  2. 


Majf  8. 


A  deed  execated  by  the  debtor  and  trustees  tmder  Part  XIII  of  the  "InmUeaeg 
SiatuU  1865''  (No.  273),  may  be  set  aside  under  section  118,  althougb  not 
executed  by  a  majority  in  number  and  value. 

Semble,  such  a  deed  is  a  deed  "  executed  under  Part  XIII "  within  the  metiuig 
of  the  "Inwloeney  Statute  1871 "  (No.  379),  sec.  2. 

JjXOTION  to  Bet  aside  a  deed  of  assigament,  under  section  118  of  tiie 
''  iMohency  Statute  1865,"  for  a  fradulent  omission  from  the  Bchednk 

The  deed  was  executed  before  the  passing  of  the  '^  Ifuolvmen 
Statute  1871,"  but  not  by  a  majority  in  number  and  value  of  the 
creditors.  In  other  respects  it  was  in  conformity  with  Part  XIII  of 
the  "  Insolvency  Statute  1865."  The  creditor  moving  had  not  executed 
the  deed.  The  only  question  argued  was  as  to  the  jurisdiction  to  set 
aside  a  deed  not  executed  by  the  requisite  majority. 

Mr.  Lawes  for  the  motion. — Section  2  of  the  ''  Imolveney  StaMe 
1871 "  provides  that  all  questions  relating  to  deeds  executed  under 
Fart  XIII  of  the  "  Insolvency  Statute  1865  "  shall  be  decided  as  if  the 
Act  of  1871  had  not  passed.  The  deed  in  this  case  was  executed  under 
the  Act  by  the  debtor,  the  trustees,  and  several  of  the  creditors.  It 
was  intended  to  operate  under  the  Act  and  to  protect  the  debtor,  and 
it  was  effectual  to  pass  the  property.  If  it  were  necessary  to  give  a 
creditor  the  right  to  impeach  the  deed,  that  it  should  be  executed  bj  a 
majority  of  creditors,  it  might  become  necessary  for  him  to  execute  the 
deed  which  he  believed  to  be  fraudulent  and  sought  to  set  aside.  Hie 
Act  provides  two  modes  of  execution  with  different  effects  as  to  eodL 
J£  section  118  contemplated  either  mode  as  material  to  the  jurisdictioii 
to  set  aside,  it  would  have  specified  which  was  so.  Creditors  should 
have  the  right  to  object  to  the  deed  at  any  stage,  and  should  not  be 
compelled  to  wait  until  it  became  operative  under  Part  XIII.  If  the 
deed  could  only  be  set  aside  when  it,  in  all  respects,  fulfilled  the  con- 
ditions of  the  Statute,  it  could  not  be  set  aside  for  an  onussion  of 
property  from  the  schedule,  as  the  x4ct  provides  that  the  schedule  to 
the  deed  must  specify  all  the  property. 
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In  re 
Knowlbs. 


Mr.  a'BecheU  for  the  trustees.— The  whole  of  Part  XIII  of  the  Act  1871. 
of  1865  is  repealed  by  section  2  of  the  Act  of  1871,  except  as  to  iNseLYBNOT. 
deeds  executed  under  that  Part.  Part  XIII  provides  for  a  specific 
mode  of  execution,  and  until  the  deed  is  thus  executed  it  cannot  be  said 
to  be  executed  under  the  Act.  The  saving  in  section  2  has  therefore 
no  application,  and  the  motion  is  made  under  a  repealed  Act.  Treating 
the  deed  as  within  the  saving  clause  there  is  still  no  jurisdiction  under 
the  Act  of  1865.  Section  118  clearly  refers  to  a  deed  executed  in  the 
manner  contemplated  by  the  Act ;  until  it  is  so  executed  it  has  no 
statutory  operation,  and  those  interested  in  impeaching  it  are  left  to 
their  common  law  remedies.  The  jurisdiction  to  set  aside  was  given 
to  enable  the  creditor  to  get  rid  of  the  statutory  effect  of  the  deed,  but 
in  this  case  it  is  admitted  that  the  Statute  gives  it  no  effect. 


Mr.  Lame9  in  reply. 


Cur.  adv,  vuU, 


Mb.  Justice  Moleswobth  subsequently  directed  notice  to  be  served 
on  the  debtor  and  on  the  creditors  who  had  executed  the  deed,  giving 
them  an  opportunity  of  being  heard  upon  the  motion. 


On  the  day  named  in  the  notice  only  one  creditor  appeared,  and     March  2. 
stated  that  he  desired  the  deed  to  stand. 

Me.  Justice  Moleswobth  :— 


Although  with  some  hesitation,  I  have  arrived  at  the  conclusion 
that  deeds,  in  other  respects  conformable  to  the  provisions  of 
the  Act,  are  liable  to  the  summary  jurisdiction  of  the  Court, 
although  they  may  not  be  signed  by  a  majority  in  number  and  value 
of  the  creditors.  The  first  section  on  the  subject — section  115 — 
provides  that  in  every  case  where  a  debtor  resident  in  Victoria  shall 
execute  a  conveyance  or  assignment  by  deed  to  a  trustee  or  trustees  of 
aU  his  estate  and  effects  whatsoever  for  the  benefit  of  all  his  creditors, 
and  such  deed  shall  be  executed  by  such  debtor  and  trustee  or  trustees, 
and  by  the  majority  in  number  and  value  of  such  creditors,  "  he  shall 
be  free  from  arrest."  Section  116  enacts  that  "every  such  deed" 
shall  be  executed  by  such  debtor  and  trustee  before  a  justice,  and  notice 
of  the  same,  attested  in  like  manner,  and  stating  truly  where  such  deed 
lA  lying  for  inspection  and  execution,  shall,  within  fourteen  days  next 
after  such  execution,  be  published  in  two  newspapers.     In  this  section 
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1871.       the  words  "  such  deed  "  must  be  necessarily  understood  to  mean  a  deed 
.itSEOj^YVscs,  conveying  all  the  debtor's  property,  without  the  additional  ingredient 
~  of  being  executed  by  a  majority  of  creditors  essential  to  the  protection 

/KirowuB.  of  the  debtor  from  arrest.  The  deed  is  to  lie  in  a  place  for  inspection 
and  execution,  and  it  would  be  rather  straining  the  meaning  of  the 
clause  to  say  that  nothing  could  be  done  till  it  was  signed  by  a  majoiitj 
in  number  and  value,  and  that  after  being  so  signed  it  was  left  for 
inspection  and  execution  at  an  office.  Section  117  provides  that  no 
such  deed  as  aforesaid,  nor  any  deed  of  a  like  nature,  shall  be  valid  if 
containing  certain  provisions,  unless  signed  by  four-fifths  in  number 
and  value  of  the  creditors.  The  practical  meaning  of  this  clause  is  not 
that  the  deed  shall  be  void,  but  that  it  shall  not  be  efficacious  to  operate 
as  a  release  of  debts  unless  signed  by  four-fifths  of  the  crediton. 
Section  118  enacts  that  every  such  deed  shall  be  set  aside  at  tk 
instance  of  a  creditor  for  wilful  error.  I  think  the  deed  referred  lo 
must  mean  a  deed  conveying  all  the  property,  whether  signed  bj  i 
majority  of  the  creditors  or  not.  It  is  to  be  recollected  that  a  deed  of 
the  kind  has  great  efifect  as  regards  the  rights  of  the  creditors,  is 
soon  as  a  majority  sign,  the  debtor  is  exempt  from  arrest ;  when  four- 
fifths  sign,  his  debts  are  released.  It  would  be  very  inconvement  to 
say  that  a  creditor's  hands  are  to  be  tied  from  impugning  a  deed  is 
long  as  he  is  in  suspense  whether  the  deed  is  to  be  signed  by  a  majority 
or  not.  In  fact,  it  would  be  difficult  to  ascertain  if  a  majority  would 
sign.  Section  119  provides  that  afber  such  execution  of  any  such  deed  y 
aforesaid,  and  after  publication  of  notice,  the  property  of  the  debtor  vefts 
in  the  trustee,  with  the  power  of  suing.  To  give  this  operation,  the  deed 
must  be  executed  by  a  majority  of  the  creditors.  The  last  clause  is  122, 
which  protects  purchasers,  but  it  expressly  provides  that  for  such  p^ote^ 
tion  the  deed  must  be  executed  by  a  majority  of  the  creditors,  and  the 
language  is  very  different  from  that  in  the  previous  sections.  I  think  the 
Court  has  jurisdiction  over  this  deed,  and  I  shall  set  it  ajside  without  costs. 


From  this  judgment  the  creditor  appearing  appealed  to  the  fall 
Court  (m). 

May  3.'         The  appeal  was  now  heard  and  dismissed  with  costs. 

Solicitors:    J.    M.    Davies    for    WooUetf    Sf    Martoood — Xlmjen^ 
Sf  Ohardey, 

(m)    Coram  Stawell,  C.  J.,  Barry,  J.,  WUUamt^  J. 
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Ih  the  Mattee  of  THOMAS  MTJEEAY,  an  Insolvekt.  1871. 

PraeHoe^Iiuolvency^CerHJicate^Suspention— Appeal  Imbolybkoy. 

August  3. 
Where  the  grant  of  an  insolvent's  certificate  is  sospended,  the  proper  time  for 
appealing  against  tlie  ultimate  grant  of  the  certificate  is  immediately  after  the 
sospenffion,  and  if  no  appeal  he  then  made  the  certificate  will  at  the  expiration  of 
the  period  of  suspension  issue  as  of  course. 


A 


PPEAL  against  the  granting  of  the  Insolvent's  certificate. 

The  certificate  of  the  Insolvent  was  suspended  by  the  Commissioner, 
on  the  20th  December,  1870,  for  six  months.  After  the  expiration  of 
that'  time  the  Commissioner  directed  the  certificate  to  issue,  and 
presented  it  for  confirmation  on  14th  July.  A  caveat  against  the 
confirmation  was  lodged  by  one  of  the  opposing  creditors,  and  the 
matter  now  came  on  for  argument. 

Mr.  JOaweg,  for  the  Insolvent  submitted  that  the  opposmg  creditors 
should  have  appealed  from  the  order  suspending  the  certificate ;  and 
not  having  done. so  were  too  late  now,  and  had  no  locus  standi. 

Dr.  Dobson  and  Mr.  Byrne  for  the  opposing  creditors,  contra, — ^The 
certificate  was  only  suspended  in  December  last,  and  was  not  granted 
Tmtil  the  six  months  elapsed.  The  time  to  offer  opposition  is  when 
the  Commissioner  brings  up  the  certificate  for  confirmation,  and  that 
the  opposing  creditors  have  done. 

Me.  Justice  Moleswobth: — 

The  certificate  meeting  is  a  matter  regulated  by  the  Insolvency  Act. 
Persons  iuterested  in  it  can  attend  and  are  supposed  to  attend,  and  be 
cognisant  of  what  is  done  there.  At  the  certificate  meeting  it  was 
the  duty  of  the  Commissioner  to  decide  upon  the  granting,  refusal, 
or  suspension  of  the  certificate.  The  suspension  was  just  as  much  a 
decision  as  the  other  two  acts.  It  was  a  decision  that  the  Insolvent  was 
entitled  to  a  certificate,  but  that  in  consequence  of  some  misconduct 
— flailing  short  of  such  misconduct  as  would  warrant  a  total  refusal — ^it 
should  be  suspended.  But  it  was  a  decision,  and  the  Act  expressly 
pK>videB  that  an  appeal  from  a  decision  respecting  a  certificate,  shall  be 
nuMle  to  the  Court  which  is  held  next  after  it  is  arrived  at. 
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1871.  If  the  certificate  meeting  were  properly  held,  and  the  decision 

Inboltbncy.  properly  given,  the  only  means  of  appealing  against  that  decision  were, 
J  for  either  the  insolvent,  at  the  next  meeting  of  the  Court  to  which  the 

MuBEAT.  appeal  should  be  made,  to  contend  that  his  certificate  ought  not  to  be 
suspended,  or  for  the  opposing  creditors  to  insist  that  instead  of  its 
being  suspended,  it  should  be  totally  refused.  If  no  appeal  was  then 
made,  at  the  expiration  of  the  time  for  which  his  certificate  was  sus- 
pended, or  at  any  time  after  that,  the  Insolvent  has  a  right  to  his 
certificate.  The  present  opposition  is  too  late,  and  the  certificate  will 
be  confirmed,  but  without  costs. 

Solicitors :  Nolan — Phillips. 


Ausfutt  10,  Ik  the  i£att£b  of  FATEICK  McDONALD,  ak  aldeokd 

No,  278,  sec.  IQ—No.  379.  tec.  37— Sequestration — Act  of  Insolvency— Creditor^  Deei 
— Appeal  to  Privy  Council — 27  Eliz,,  cap.  iv. — Voluntary  Settlement. 

A  debtor  who  had  executed  a  deed  of  assignment  under  Part  XIII.  of  Uc 
"Insolvency  Statute  1865"  (No.  273),  failed  after  the  coming  into  opentJonof 
the  "Insolvency  Statute  1871"  (No.  379),  to  satisfy  a  judgment  Twavtsti 
against  him,  and  informed  the  officer  charged  with  its  execution,  of  the  deed,  u 
a  reason  for  not  satisfying  the  judgment.  On  rule  nisi  for  compulsory  sequesin* 
tion, 

Seld,  per  Molesworth,  J.,  that  the  deed  was  no  answer,  and  rule  made  absolute; 
but 

Held,  on  appeal,  that  the  protection  afforded  by  section  13  of  the  Statute 
of  1866  was  continued  by  the  Statute  of  1871,  and  applied  to  the  alleged  act  of 
insolvency,  and  rule  discharged. 

The  value  of  the  debtor's  estate,  not  the  amount  of  the  petitioning  a«diWi 
debt,  is  to  be  regarded  in  estimating  the  amount  of  the  matter  in  issue  for  tbe 
purpose  of  an  appeal  to  the  Privy  Council  under  15  Vic.,  No.  10,  sec  33,  from  ai 
order  as  to  compulsory  sequestration. 


Semble,  a  voluntary  settlor  mortgaging  the  settled  property  and  paying  off  tbt 
mortgage,  can  acquire  no  interest  adverse  to  the  settlement  under  27  BlU^ 
although  he  take  the  reconveyance  in  his  own  name. 


XVULE  nisi  for  compulsory  sequestration. 

The  alleged  act  of  insolvency  was   failure  to  satisfy  a  judgment 
obtained  bj  the  petitioning  creditor,  the  Commercial  Bank  of  Am- 
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tndia,  on  whicli  execution  issued  in  July,  1871.   The  petition  following        1871. 

the  language  of  section  37,  sub-section  viii.,  alleged  that  execution  Iivsolybnot. 

haring  issued  on  the  judgment,  "  the  execution  had  been  returned        " — 

unsatisfied,  the  said  Patrick  McDonald  having  failed  to  satisfy  the   MoDokaio). 

judgment  after  having  been  called  upon  to  do  so  by  the  officer  charged 

with  the  execution  thereof"     The   debtor's  notice   of  intention  to 

oppose  set  out  as  the  ground  of  opposition  that  prior  to  the  coming 

into  operation  of  the  "  Insolvency  Statute  1871,"  he  had  executed  a 

deed  of  assignment  for  the  benefit  of  his  creditors,  under  Fart  XIII.  of 

the  "  Insolvency  Statute  1865,"  and  that  he  informed  the  officer  thereof, 

as  a  reason  for  not  pointing  out  property  to  satisfy  the  judgment,  and 

for  not  satisfying  the  same.     The  facts  as  to  the  alleged  act  of  insol- 

renoy  and  as  to  the  execution  of  the  deed  were  admitted. 

Mr.  J".  W.  Stephen  and  Mr.  Lawes  for  the  petitioning  creditor. 

Mr.  a* Beckett  for  the  debtor. 

Owr,  adv.  vult. 


Mb.  Jitbtice  Moleswoeth  : —  Sept  4. 

This  case  comes  before  me  upon  a  rule  nisi  for  compulsory  seques- 
tration against  Mr.  Patrick  McDonald^  obtained  by  the  Commercial 
Bank  of  Australia.  The  petitioners  obtained  a  judgment  against 
McDonald,  and  issued  execution,  and  upon  the  17th  July  last  a 
sberiff^'s  officer  called  upon  him  to  satisfy  the  judgment.  He  failed 
to  do  so,  and  the  execution  was  returned  wholly  unsatisfied.  McDonald 
resists  the  rule  nisi  on  the  ground  that  before  the  "  Insolvency  Statute 
1871"  came  into  operation,  a  deed  under  Part  XIII  of  the  "Insol- 
vency Statute  1865"  had  been  executed  by  him  and  the  trustees  thereof, 
and  by  a  mijority  in  number  and  value  of  his  creditors,  and  that  he 
informed  the  officer  charged  with  the  execution  that  such  deed  had 
been  executed,  as  the  reason  for  not  pointing  out  property  belonging 
to  him  to  satisfy  the  judgment,  and  failing  to  satisfy  the  same. 

The  question  shortly  is,  whether  an  assignment  in  trust  for  creditors 
before  the  last  "  Insolvency  Statute"  protects  the  debtor  from  being 
made  insolvent  for  not  satisfying  an  execution  since.  It  was  an  ap- 
parent oversight  in  the  former  Act  to  say  that  a  man  having  executed 
a  trust-deed  was  ever  ai'ter  protected  from  being  made  insolvent  for  not 
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1871.  pointing  out,  irrespective  of  the  property  acquired  and  debt4  contracted 
Ij^soLYSNCT.  &f^r,  and  its  language  was  not  restrained  by  any  decision  that  I  know 

" —  of.  But  however  unreasonable  a  law  may  be,  there  is  a  disinclination 
McDonald,  by  retrospective  legislation  to  deprive  people  of  the  protection  it 
affords.  The  new  Act  abolishes  one  of  the  former  acts  of  insolvency 
(section  13),  namely,  a  debtor  having  a  sentence  against  him,  and  being 
required  by  the  officer  charged  with  execution  to  satisfy  it,  or  point 
out  property  sufficient  to  satisfy  it,  not  doing  either,  there  being  a 
return  or  affidavit  to  show  the  fact,  with  an  exception  in  favour  of 
debtors  who  had  executed  assignments  under  Fart  XTTL  not  being 
able  to  point  out.  The  new  Act  prescribes  various  acts  of  insolvency; 
amongst  others,  that  execution  issued  against  the  debtor  for  not  len 
than  £50  has  been  levied  by  seizure,  unless  it  is  satisfied  within  foor 
days  of  seizure,  provided  a  petition  be  presented  within  twelve  dap 
from  the  seizure  ;  that  execution  or  process  on  any  judgment,  decree, 
or  order  in  favour  of  a  creditor  is  returned  unsatisfied,  in  whole  or  in 
part,  provided  the  debtor  has  been  called  upon  by  the  officer  to  satjafr, 
and  has  failed.  The  effect  of  acts  of  insolvency  under  the  last  Act  Ib 
limited  to  six  months,  and  there  are  other  restrictions  in  favour  of  the 
debtor.  On  the  whole,  the  acts  of  insolvency  under  the  latter  Act 
are  very  materially  different  from  those  under  the  former,  though  in 
some  respects  resembling  them. 

The  section  of  the  new  Act  most  material  as  to  how  fiur  it  is  retro- 
spective is  the  second.  It  commences  by  at  once  repealing  sections 
11, 12, 14, 18  and  19,  and  the  whole  of  Part  XIII.  of  the  former  Act, 
but  proceeds  afterwards  to  direct  that  no  new  proceedings  are  to  be 
taken  virtually  under  all  its  other  sections.  The  new  Act  was  passed 
29th  December,  1870  (the  beginning),  and  came  into  operation  on  lit 
February,  1871  (the  end  of  the  vacation),  and  seems  intended  at  once 
to  stop  voluntary  sequestration  and  to  prevent  new  assignments  to 
trustees  for  creditors  under  the  former  Act  being  worked  out  under  it 
It  then  directs  that  after  1st  February,  no  estates  should  be  pat 
under  sequestration  under  the  former  Act ;  but  that  all  sequestrations 
then  in  force  should  be  proceeded  with  under  the  same  Act ;  then  sajs 
— "  All  questions  relating  to  any  deed  executed  under  Part  XIII.  of 
"  the  said  *  Insolvency  Statute  1865,'  or  to  any  property  compriaed 
"  therein,  or  to  any  creditor  claiming  thereunder,  or  to  any  trustee  or 
'*  debtor  who  shall  have  executed  any  such  deed,  shall  be  decided  as  if 
"  this  Act  had  not  been  passed.*'  The  former  Act,  Part  XIII.  contaiw 
ample  instances  of  questions  which  might  arise  upon  these  points. 
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The  validity  of  a  deed  as  an  excuse  foT  not  pointing  out  under  section  1871. 
13,  would  hardly  be  called  a  question  relating  to  a  deed  under  Part  Ijjsdlvbwot. 
Xm,  or  a  debtor  who  shall  have  executed  it.  The  preceding  words  "z — 
prevented  any  proceeding  under  section  13  after  1st  February,  so  that  McDonald. 
no  question  on  it  could  arise.  There  is  then  a  provision  that  no  person 
having  executed  a  deed,  as  under  Fart  XIII.,  before  Ist  February, 
should  be  deemed  to  have  committed  an  act  of  insolvency  by  reason 
thereof.  That  I  apprehend  regards  section  37,  sub-section  1,  making 
an  assignment  in  trust  for  creditors  an  act  of  insolvency.  It  then  makes 
a  complete  act  of  insolvency  under  the  old  Act  before  1st  February  an 
act  of  insolvency  under  it.  The  section  then  concludes: — "Except  as 
"-hereinbefore  provided,  none  of  the  provisions  of  the  *  Insolvency 
"  Statute  1865,*  or  of  any  of  the  Acts  passed  to  amend  the  same,  shall 
"  be  applied  to  any  estate  sequestrated  under  this  Act,  or  to  any  act, 
"  matter,  or  thing  to  bo  done  thereunder,  or  to  any  creditor  of  such 
"  estate,  or  to  any  insolvent  whose  estate  shall  be  sequestrated  under 
"  this  Act ;  and  as  to  any  such  estate,  creditors,  and  insolvents,  the 
"  said  ^Insolvency  Statute  1865,'  and  the  Acts  passed  to  amend  the 
"  same,  shall,  except  as  aforesaid,  be  deemed  to  be  repealed."  This  is, 
I  think,  for  our  purposes,  a  repeal  of  section  13.  I  make  the  rule  abso- 
lute. 


From  this  judgment  the  debtor  appealed  to  the  full  Court  («).  September  28. 

Mr.  Holroi/d  and  Mr.  a*  Beckett  for  the  Appellant. — Under  the 
"  Insolvency  Statute  1865,"  the  deed  executed  by  the  debtor  protected 
him  from  compulsory  sequestration  on  the  ground  of  his  inability  to 
satisfy  a  judgment  against  him.  Although  under  section  13  the  pro- 
tection is  in  terms  confined  to  a  sequestration  on  the  ground  of  not 
pointing  out,  not  pointing  out  was  not  in  itself  an  act  of  insolvency, 
but  one  of  the  essentials  to  constitute  the  act  of  failing  to  satisfy  a 
judgment.  This  act  of  insolvency  was  in  substance  the  same  as  that 
described  by  different  language  in  sub-section  8  of  section  37  of  the 
new  Act.  The  protection  afforded  by  the  old  law  is  not  done  away 
with  by  the  new.  A  debtor  whose  estate  could  not  be  sequestrated  for 
failing  to  satisfy  a  judgment  before  the  Act  of  1871  came  into  force, 
cannot  be  now  subject  to  sequestration  on  that  ground.  The  retrospec- 
tive operation  of  the  Act  aa  to  deeds  of  assignment  is  expressly 
excluded  by  section  2  of  the  Act  of  1871.     All  questions  as*  to  them 

(n)    Coram  J?arry,  A.C.J.,  Williams,  J.,  Pohlman,  J. 


16  STJPEEME  COUETt   VICTOEIA. 

1871.        "  or  to  any  debtor  who  shall  have  executed  any  such  deed,  shall  ]» 

Tnsolyknct.  "  decided  as  if  the  Act  had  not  been  passed."    The  sequestration  of 

~  the  debtor's  estate  is  a  question  as  to  the  deed  of  the  debtor.    Section 

In  re  ^  '  -, 

McDoKALD.  13  of  the  Act  of  1865,  by  which  the  protection  afforded  by  the  deed 
was  conferred,  is  excepted  from  the  repealing  operation  of  the  Act  of 
1871,  which  repeals  sections  11,  12  and  14.  Section  13  is  still  in  force, 
but  has  nothing  to  operate  upon,  if  the  petitioning  creditor's  contention 
be  right. 

Mr.  J.  W.  Stephen  and  Mr.  Lawes  for  the  Respondent,  the  petiiaon- 
ing  creditor. — ^The  provision  in  section  2  of  the  new  Act  as  to  deede 
under  the  old  is  confined  to  questions  arising  in  the  administration  of 
the  trusts  of  the  deed,  and  to  the  debtor's  and  trustees'  obligatioaos 
under  it.  It  cannot  be  read  to  constitute  an  absolute  exemption  finon 
the  new  law  of  insolvency  for  all  debtors  who  have  executed  such  deeds, 
but  that  would  be  the  result  of  the  Appellant's  construction.  Section 
13  of  the  old  law  is  kept  alive  for  the  purpose  of  pending  proceedings 
for  compulsory  sequestration  which  was  to  be  governed  by  the  old  law. 
The  act  of  insolvency  now  relied  on,  is  not  in  definition  only,  but  in 
substance,  distinguishable  from  the  former  analogous  act  of  insolvency. 
The  protection  may  remain  as  to  the  old  ground  of  sequestration,  but 
does  not  extend  to  the  new. 

Mr.  Holroyd  in  reply.  Our.  adv.  vnU. 


September  80.  ThI  ACTING  CHIEF  JUSTICE : — 

This  is  an  appeal  from  a  judgment  of  the  Primary  Judge,  who  made 
absolute  a  rule  nisi  for  the  sequestration  of  the  Appellant's  estate.  The 
Appellant  had  carried  on  business  as  a  merchant  at  G-eelong,  and  on 
the  8th  June,  1870,  made  an  assignment  of  his  estate  and  effects  und^ 
the  then  existing  "  Insolvency  ActV  That  deed  was  executed  bj  the 
majority  in  number  and  value  of  his  creditors.  The  Commercial  Bank 
of  Australia,  who  obtained  the  order  for  sequestration,  was  at  that  time 
one  of  those  creditors,  and  had  recovered  a  judgment  against  him,  but 
had  not  joined  in  executing  the  deed.  In  the  month  of  July  last,  the 
Commercial  Bank  sued  out  a  writ  of^.  fa.,  on  that  judgment.  The 
sheriff^s  officer  called  on  the  Appellant  to  satisfy  the  execution.  Hb 
reply  to  the  officer  was,  that  he  had  assigned  all  his  property  by  the  deed 
above  mentioned,  whereupon  the  writ  was  returned  wholly  imsatirfed 
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* 

The  questioB  turns  upon  the  true  couBtruction  to  be  put  upon  the        ^^71. 

2nd  section  of  the  "  Insolvency  Statute  1871.*'     That  section  repeals  Insolyenct. 
sections  11, 12, 14, 18  and  19,  and  the  whole  of  Part  XIII.  of  the  former        "I — 

Act,  and  leaves  unrepealed  section  13.     So  that,  instead  of  finding  the  MoDokald. 
law  collected  at  one  place,  it  is  necessary  to  consult  one  statute  and 
part  of  another — the  major  part  of  which  is  to  be  considered  as  excised 
from  the  statute-book. 

In  order  to  sustain  the  ruling  of  the  Primary  Judge,  it  would  be 
necessary  for  us  to  hold,  as  he  has  done,  that  for  the  purposes  of  the 
sequestration  of  the  estates  of  persons  in  a  position  similar  to  that  held 
by  the  Appellant,  the  13th  section  is  repealed.  "With  all  deference  to  his 
opinion,  we  find  ourselves  at  a  loss  to  conceive  how,  in  the  absence  of 
express  words  to  that  effect,  there  can  be  a  partial  repeal,  or  a  repeal 
to  have  operation  as  to  one  object  or  purpose  only,  or  as  to  more.  The 
fact  of  making  an  assignment  was  not  an  act  of  insolvency  under  the 
**  Insolvency  Statute  1865.*'  It  is  provided  that  having  made  such 
an  assignment,  is  not  to  be  deemed  an  act  of  insolvency  under  the 
existing  statute.  A  person  having  done  an  act  of  that  nature  intended 
for  the  benefit  of  his  creditors,  had  denuded  himself  of  his  property,  and 
was  protected  under  the  former  law,  not  only  from  arrest,  but  from  the 
consequences  of  not  pointing  out  to  the  sheriff  property  to  satisfy  a 
writ  of  execution.  Having  made  such  a  deed  was  a  sufficient  excuse 
for  not  doing  so — In  re  Hall  (o).  That  being  understood  to  be  the 
law,  we  should  be  well  assured  that  it  was  the  intention  of  the  Legisla- 
ture to  deprive  such  persons  of  such  an  important  privilege,  before  we 
repeal  by  implication,  a  section  expressly  exempted  from  repeal.  It 
appears  to  us  that  there  is  no  qualification,  and  there  is  nothing  from 
which  we  can  imply  that  it  was  the  intention  of  the  Legislature  to  limit 
in  any  sense  the  meaning  of  the  words  employed.  Eetrospective 
legislation  is  not  favoured.  Clear  and  unambiguous  language  should 
be  used  to  take  away  vested  rights,  and  to  deprive  persons  of  the  pro- 
tection which  the  law  has  allowed  them  to  enjoy.  The  appeal  is 
allowed.     The  deposit  will  be  returned. 


The  petitioning  creditor  now  moved  before  the  Primary  Judge  for  Norember  2. 
leave  to  appeal  to  the  Privy  Council  under  15  Vic,  No.  10,  sec.  33, 
stating  the  matter  in  issue  to  amount  to  more  than  £1,000.     The 
petitioning  creditor's  debt  was  over  that  amount.     On  the  motion  first 

(o)  2  W.  ife  W.,  I.E.M.,  87. 

V.  B.     VOL.  II. — I.E.li.  .     C 
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1871.  coming  on,  Mr.  Justice  Molesioorth  intimated  his  opinion  that  the  debt 
Insoltency.  ^8«  i^ot  to  be  taken  as  the  matter  in  issue,  and  gave  leave  to  file  addi- 

r  tional  affidavits  as  to  the  value  of  the  estate.     The  debtor  deposed  that 

McDonald,  his  property  was  of  less  value  then  £500.  Affidavits  upon  the  other 
side  showed  that  he  was  apparently  in  possession  of  valuable  property, 
and  living  in  the  style  of  persons  of  large  means.  Certain  deeds 
noticed  in  the  judgment  were  also  referred  to,  whereby  after  making  a 
voluntary  settlement  of  a  valuable  equity  of  redemption  in  real  estate 
the  debtor  had,  from  time  to  time,  mortgaged  the  lands  comprised  in  it, 
and  had  taken  a  reconveyance  in  his  own  name.  This  was  explained 
by  answering  affidavits  stating,  that  the  charges  created  as  against  the 
voluntary  settlement  were  paid  off  by  the  debtor  for  the  benefit  of  the 
trustees,  and  that  he  had  never  claimed,  or  intended  to  claim,  anr 
estate  or  interest  adverse  to  them  in  respect  of  such  payment  tiw 
reconveyances  having  been  taken  in  his  name  without  his  knowledge. 
Contradictory  affidavits  also  affirmed  and  deined  in  general  terms,  that 
the  voluntary  settlement  was  fraudulent  as  against  creditors. 

Mr.  J.  W.  Sirphen  and  Mr.  Laweg  for  the  mrtion. — The  petitioning 
creditor's  debt  is,  as  to  him,  the  matter  in  issue.  The  sequestration  of 
the  debtor's  estate  is  a  process  by  which  he  seeks  payment,  and  maj 
obtain  it  irrespectively  of  the  debtor's  present  means  by  the  future 
acquisition  of  property.  It  also  appears  by  the  character  of  the  volun- 
tary deed  and  by  subsequent  transactions  with  property  subject  to 
it,  that  it  cannot  stand  as  against  creditors.  Under  the  27  Ela., 
the  debtor  created  charges  good  against  the  settlement,  and  by  taking; 
the  reconveyances  to  himself  he  kept  them  alive  for  his  own  benefit. 
The  volunteers  had  no  right  to  the  mortgage  money  which  he  received, 
and  when  he  returned  it  he  purchased  the  interest  of  the  mortgagees. 
Townend  v.  Toker  (p)  ;  Daking  v.  Wimper  (y). 

Mr.  Holroyd  and  Mr.  a*BeckeU  contra. — The  settlor's  mortgage 
was  absolutely  determined  by  payment  of  the  mortgage  money,  and  be 
could  not  have  kept  the  mortgage  alive  if  lie  had  intended  to  do  so, 
which  he  did  not.  A  mortgagor  is  only  a  purchaser  j^ro  tanjo,  under 
27  Uliz*f  and  a  volunteer  has  a  right  to  redeem.  The  debtor  has 
given  distinct  evidence  as  to  his  present  means  which  can  alone  bo 
regarded.  The  Court  has  not  to  consider  what  the  value  of  the  m.itter 
in  issue  may  become,  but  what  it  is.  The  section  requires  that  the 
decision  appealed  against  should  be  one  "  by  which  the  merits  of  tbe 
{p)    L.  R.,  1  Ch.,  446.  (q)    26  Bcav.,  568. 
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case  may  be  concluded."    This  language  cannot  be  applied  to  the  debt        1871. 
which  is  untouched  by  the  decision.     The  amount  of  the  debt  is  imma-  Insolvenct. 
terial  to  the  question  of  value. 


In  re 

MODOKALD. 


Mr.  J.  W,  Stephen  in  reply. 

Out,  adv.  vult 


Mb.   Justice  MoleswoetH  : —  November  4, 


This  case  comes  before  me  on  an  application  by  the  Commercial 
Bank  for  liberty  to  appeal  to  the  Privy  Council  against  a  decision  of 
the  full  Court,  30th  September,  setting  aside  a  compulsory  sequestra- 
tion of  the  estate  of  Mr.  Patrick  McDonald;  and  the  only  question 
before  me  (whether  the  matter  in  issue  amounts  to  £1,000)  indirectly 
involves  some  difficult  points. 

The  applicant  at  first  relied  merely  upon  the  debt  due  to  it  being 
much  more  than  £1,000 ;  but  that  I  think  is  not  a  matter  in  issue  by 
the  decision  upon  which  the  merits  of  the  case  might  be  concluded. 
All  that  could  be  concluded  as  between  the  petitioning  creditor  and 
McDonald  would  be  that  the  former  had  a  debt  over  £50,  and  that  only 
as  to  making  the  rule  absolute,  the  existence  of,  and  right  to  recover, 
the  debt  being  questionable  after. 

The  applicant  has,  in  subsequent  affidavits,  raised  the  view  of  the 
estate  of  McDonald  being  worth  more  than  £1,000.  In  1860,  he 
voluntarily  settled  property  in  Geelong  upon  his  wife  and  family,  and 
in  1863,  settled  property  in  Ballarat  similarly,  both  being  equities  of 
redemption.  He  has  lived  in  apparent  affluence  since,  although 
insolvent  as  to  his  creditors.  The  law  allows  this,  that  a  man  by 
transferring  the  legal  dominion  over  his  property  to  his  wife,  may 
enjoy  it  so  far  as  she  allows  him,  without  paying  his  personal  debts, 
and  the  settlements  afford  a  sufficient  explanation  of  his  assertion  that 
he  has  not  £1,000  of  property.  Mr.  Clayton,  the  solicitor  of  the  bank, 
stated,  in  an  affidavit,  that  McDonald  is  carrying  on  an  extensive  trade 
in  Geelong  in  the  name  of  his  brother,  in  which  he  is  interested.  He 
stated  this  on  belief,  not  referring  to  facts.  McDonald  and  his  brother 
distinctly  deny  this ;  McDonald  alleging,  that  he  is  merely  a  clerk  at 
£40  a  month,  wages.  Clayton's  affidavits  also  contained  some  general 
assertions  that  the  settlements  would  be  fraudulent  as  against  assignees 
in  insolvency,  which  are  as  generally  denied. 

c2 
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1871.  As  to  all  voluntary  settlements,  tlie  decisions  of  the  English  Gonrti 

Insolvency,  upon  the  Statute  27  Miz.,  have  placed  settlors  in  a  very  strange 
Z  position ;  the  settled  property  ceases  to  be  theirs,  but  they  retain  a 

McDonald,   power  of  selling  or  mortgaging  it,  receiving  the  consideration  money 
and  making  title  to  the  purchaser  or  mortgagee.     Now  McDonaU,  as 
to  the  property  settled  in  1860,  in  1864  made  a  mortgage  of  it,  stin 
unsatisfied ;  in  June,  1865,  he  further  mortgaged  it  to  the  Bank  of 
Australasia,  to  secure  nearly  £10,000 ;  24th  February,  1869,  the  bank 
reconveyed  to  him,  1  presume  upon  his  paying  it.     The  applicants 
insist  that  this  assigned  mortgage  should  be  deemed  his  property  as 
against  the  settlement.     In  support  of  this,  Counsel  have  referred  me 
to   authorities — Tovmend  v.    Toker  (r),   and  Baking  v,   Wimper  («), 
which  shew  that  Courts  of  Equity  will  not  fasten  a  trust  upon  the 
purchase  money  payable  to  the  maker  of  a  voluntary  settlement  to 
reimburse  persons  entitled  under  the  settlement  which  he  defeats,  m 
it  is  a  general  principle  not  to  enforce  voluntary  contracts.    But  it  would 
be  a  totally  different  question  whether  a  Court  of  Equity  would  assist 
a  settlor  paying  off  a  mortgage  made  by  him  in  contravention  of  the 
settlement,  taking  an  assignment  of  it,  and  seeking  to  enforce  it  against 
the  settled  property.     Settlements  ordinarily  contain  covenants  which 
would  make  the  settlor  liable  at  law  for  damages  to  the  value  of  the 
mortgage  if  he  did  not  procure  a  reconveyance  of  it  to  the  purposes  of 
the  settlement ;  if  he  takes  a  reconveyance  to  himself  and  leaves  those 
entitled  under  the  settlement  in  undisturbed  possession,  1  think  he 
could  not  afterwards  disturb  them  in  his  character  of  assignee  of  the 
mortgage. 

As  to  the  Ballarat  property,  settled  October,  1863,  McDonaM,  in 
November,  1863,  appears  to  have  given  £1,000  for  a  tenant-right  of 
purchase  of  part  of  it.  The  settlement  appears  to  have  been  subject  to 
that  right,  and  I  am  not  sure  whether  he  became  entitled  to  it  as 
against  the  settlement.  The  subject  was  not  argued  before  me.  This 
Ballarat  property  was  in  the  mortgage  to  the  Bank  of  Australasia,  and 
re-assigned  like  the  Geelong. 

McDonald  being  embarrassed,  June,  1870,  assigned  all  his  property 
to  trustees  for  creditors,  under  the  Statute.  This  deed  did  not  refer  to 
the  interest  he  acquired  by  the  reconveyance  from  the  Bank  of 
Australasia  as  part  of  his  property  (I  think  properly),  nor  to  this 
£1,000  (I  think  improperly,  but  I  have  no  reason  to  say  fraudulentlj). 

(r)     L.  R.,  1  Chy.,  446.  (s)    26  Beav.,  668. 
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The  applicant,  as  a  creditor,  is  in  a  position  to  impeach  this  deed,  if  he        1^*71. 
can.     Until  it  is  impeached  I  cannot  say  tjiat  it  was  ineifectual  to  psiss  Insolvency. 
all  his  property.  .  McDonald,  after  the  assignment  to  creditors,  5th        Z 
July,  1870,  mortgaged  the  Geelong  property  to  Mr.  Attenhorough,  as  a   McDokald. 
guarantee  for  four  bills  of  exchange,  each  for  £3,000,  dated  22nd  June, 
1870,  drawn  by  Attenhorough  upon  some  McDonald  (I  presume  Patrick)^ 
and  on  the  19th  April,  1871,  this  mortgage  was  reconveyed  to  McDonald, 
This  mortgage  might  be  under  the  same  legal  power  as  the  former ; 
notwithstanding  the  deed  of  trust  for  creditors,  and  the  reconveyance 
would,  I  think,  be  subject  to  my  former  observations.     The  case  of  the 
applicant  has  been  pointed  to  the  real  estate  of  McDonald ;  the  history 
of  this  £12,000  has  not  been  sifted. 

It  may  be  questioned  if  an  alleged  insolvent's  property  amounting  to 
£1,000,  would  warrant  an  appeal  under  16  F«<?.,  cap.  x.,  sec.  33.  The 
liberal  view  taken  by  the  full  Court,  in  Ex  parte  Bolfe  {t),  makes  me 
say  it  would;  but  the  property  in  this  case  would  not  pass  to  the 
applicant,  and  could  be  arrived  at  by  the  oiEcial  assignee,  only  by 
embarking  in  a  litigation  which,  as  far  as  I  can  see,  would  be  unsup- 
ported by  law  or  fact.  I  think  I  should  refuse  the  application.  I  have 
doubted  about  costs,  but  think  on  the  whole  that  McDonald's  conduct 
has  afforded  such  reason  to  suppose  him  to  be  worth  £1,000,  that  I 
should  not  give  them. 

Solicitors  :  Clayton — Taylor  ^  Buckland, 
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In  the  mattes  of  ADAM  MACKAT,  an  Inbolveitt. 
1871. 

IwBOLVENCY.  ^^'  ^^^»  '•^*'  ^^>  ^^i  55,66,69 — Appeal^  Sequestration — OredUon^  deed—Tnutee^ 

Eemoval. 

September  14. 

October  6.  when  under  the  « Insolvency  Statute  1871 "  (No.  379),  sec  59,  a  tnwteeof  i 

creditors'  deed  has,  upon  a  sequestration  of  the  estate,  been  appointed  trustee  of 
the  estate  instead  of  an  assignee,  such  trustee  can  only  be  removed  under  sectks 
66,  and  the  creditors  cannot  under  section  63  appoint  a  trustee  in  his  place  (f). 

m 

An  appeal  lies  to  the  Supreme  Court,  under  the  "Insolvency  Statute  1871* 
(No.  379),  sec.  12,  from  an  order  of  a  Judge  of  Insolvency,  under  sectioa  55, 
confirming  the  appointment  of  a  trustee. 


A 


PPEAL  against  an  order  of  the  Court  of  Insolvency,  Melbourne, 
confirming  the  appointment  of  George  Stevenson  as  trustee  of  the  estate^ 
in  the  place  of  John  Ulla,  the  trustee  named  in  the  order  of  seques- 
tration. 

By  orders  nisi  and  absolute  of  the  9th  and  24th  August,  1871,  die 
estate  of  Adam  Machay  was  sequestrated,  the  act  of  insolvency  being 
that  he  had  made  an  assignment  of  his  property  to  a  trustee  for  the 
benefit  of  his  creditors  generally  ;  and  by  the  order  nisi  John  SUa,  the 
trustee  to  whom  the  ^estate  had  been  conveyed  was,  in  pursuance  of  the 
"  Insolvency  Statute  1871,"  sec.  59,  appointed  trustee  of  the  estate.  At 
a  meeting  in  the  estate  held,  under  section  53,  on  the  4th  September,  & 
resolution  was  proposed  as  follows : — "  That  Mr.  George  Stevenson  be 
appointed  to  fill  the  office  of  trustee,  at  a  remuneration  of  5  per  cent, 
upon  the  gross  assets,  and  without  giving  any  security,  and  that  all 
moneys  from  time  to  time  to  be  received  by  him  be  paid  into  the 
National  Bank  at  Melbourne."  This  was  objected  to  by  Mr.  EUa,  and 
also  by  certain  of  the  creditors,  on  the  ground  that  there  was  no 
vacancy,  Mr.  JElla  not  having  resigned  or  been  removed,  and  that  the 
appointment  of  any  other  trustee  in  his  place  was  illegal  and  irregular. 
The  chief  clerk,  at  the  request  of  the  objectors,  under  Eule  18  of  the 
£*ules  of  the  Court  of  Insolvency,  submitted  to  the  Judge  of  the  Court 
"  Whether  the  creditors  can  appoint  a  trustee  at  a  meeting  held  under 
the  53rd  section  in  a  case  in  which  a  trustee  under  a  deed  of  assign- 
ment had  been  appointed  instead  of  an  assignee,  in  the  order  of  seques- 
tration," and  adjourned  the  meeting  until  the  6th  September.  H^ 
learned  Judge  answered  the  question  in  the  affirmative,  and  on  the  6th 
September  the  resolution  was  carried,  and  on  the  same  day  the  learned 

(r)    But  see  now  No.  411,  sec.  2. 
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Judge  made  an  order  as  follows : — "  Upon  reading  the  acceptance  in  1871. 

writing  of  George  Stevenson,  of  &c.,  of  the  office  of  trustee  of  the  estate  Insolvency. 

of  the  aboye-named  Adam  Mackay,  it  is  ordered  that  the  appointment  ~ 

of  the  said  George  Stevenson,  in  the  place  of  John  JElla,  the  trustee  Mack  at. 
named  in  the  order  of  sequestration,  be  confirmed."     From  this  order 
Mr.  JElla,  and  Messrs.  W.  and  S,  Gardiner,  creditors,  now  appealed. 

Mr.  t/".  W.  StepheTy  for  the  Eespondent,  took  a  preliminary  objection. 
In  this  case  no  appeal  lies,  for  the  order  appealed  from  was  made  onlj 
in  the  exercise  of  a  ministerial  function,  and  involved  no  judicial  act. 
It  might,  under  section  65  of  the  Act,  have  been  made  by  the  chief  clerk. 
Section  12  gives  the  right  of  appeal,  and  requires  that  the  Judge  below 
shall  forward  a  copy  of  his  notes  of  the  evidence  and  a  statement  of  his 
reasons  for  making  the  order.  Here  there  is  no  evidence,  and  the 
learned  Judge  can  hardly  be  called  upon  to  state  reasons  for  executing 
a  mere  ministerial  act  directed  by  the  Statute. 

Me.  Justice  Moleswobth. — I  think  there  is  an  intention  that 
every  order  of  the  Judge  may  be  appealed  from.  The  direction  as  to 
forwarding  the  evidence  is  only  applicable  to  cases  where  there  is 
evidence. 

Objection  overruled. 

Mr.  Fellows  and  Mr.  Webb  for  the  Appellants. 

Mr.  tT*.  W'  Stephen  and  Mr.  Lawes  for  Mr.  George  Stevenson,  the 
Eespondent. 

Cur.  adv.  vult. 


Mb.  Justice  Molkbwobth: — 


October  5. 


In  this  case  the  insolvent  executed  a  voluntary  assignment  for 
the  benefit  of  all  his  creditors.  For  this  act  of  insolvency  an 
order  of  the  Court  was  made,  sequestrating  his  estate,  and  the 
trustee  under  the  assignment  was  named  as  trustee  of  the  estate. 
After  the  sequestration  a  meeting  of  creditors  was  held  under  section 
53  of  the  Act,  at  which  a  trustee  was  elected  instead  of  the  person 
nominated  in  the  trust  deed,  and  the  learned  Judge  confirmed  the 
action  of  the  meeting  of  creditors,  and  made  an  order  confirming  the 
nominee  of  the  creditors  as  trustee  instead  of  the  trustee  appointed  by 
the  deed.     From  that  order  of  confirmation  this  appeal  is  brought. 
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1871.  A  preliminary  objection  has  been  taken  that  no  appeal  will  lie  agaioifc 

Inbolykncy.  such  order ;  but  the  words  of  the  12th  section  appear  to  me  snfficientij 

Z  comprehensive  to  embrace  orders  of  this  kind.    The  concluding  pan- 

Mackat.     graph  of  the  section  is : — "  The  Judge  who  made  the  order  appealed 

against  shall  forward  to  the  Supreme  Court  a  copj  of  his  notes  of  die 

evidence  taken  before  him,  together  with  a  statement  of  his  reaaoDS  for 

making  such  order."     But  the  provision  as  to  forwarding  notes  of 

evidence  only  applies  to  cases  where  evidence  is  taken,  and  does  not 

refer  to  cases  of  orders  made  without  evidence. 

The  next  question  is  as  to  the  propriety  of  the  vote  of  the  creditors,  and 
of  the  order  based  upon  it.  The  "  Insolvency  Statuie  1871 "  provides  for 
sequestrations  based  upon  voluntary  assignments  for  the  benefit  of  oe* 
ditors,  and  also  for  sequestrations  based  upon  meetings  of  creditcHi, 
and.  for  the  meetings  of  creditors  appointing  trustees,  and  then  with 
reference  to  trustees  of  both  classes,  both  the  trustee  voluntarily 
selected  by  the  insolvent  and  the  trustee  elected  by  the  creditois, 
section  59  provides  that  "  where  an  estate  is  sequestrated  which  has 
been  assigned  to  a  trustee  or  trustees  for  the  benefit  of  creditors  gene- 
rally, or  of  which  a  trustee  has  been  appointed  under  Part  IX.  of  thii 
Act,  such  trustees  shall  be  appointed  by  the  order  or  order  liwt  for 
sequestration  instead  of  an  assignee,  and  the  property  of  the  debtor 
shall  vest  in  such  trustees  in  the  same  manner  as  if  they  were  assignees 
appointed  under  this  Act.**  From  the  expression  "  order  or  order  ii«i" 
it  would  appear  that  the  trustee  previously  selected  should  be  appointed 
either  by  the  order  absolute  or  the  order  nisi,  instead  of  an  assignee 
being  appointed.  Then  there  are  the  words — **  And  such  trustees  shall 
have  all  the  duties,  powers,  rights  and  liabilities  of  a  trustee  duly  con- 
firmed," one  of  which  is  that  of  remaining  in  office  until  displaced;  and 
the  grounds  of  displacement  as  to  all  trustees  are  stated  in  another 
section  to  be  absence  from  the  country,  insolvency,  or  misconduct.  I 
think  that  the  language  of  this  section  is  too  strong  to  be  easily  got 
over. 

Section  60  enacts  that — "  The  order  of  the  Court  confirming  the 
election  or  appointment  of  a  trustee  shall  divest  the  assignee,  and  shall 
vest  the  insolvent  estate  in  such  trustee."  That  is,  providing  for  the 
transfer  of  the  property  only  as  between  the  assignee  and  the  trustee; 
but  no  provision  is  made  for  the  transfer  of  the  property  in  the  case  of 
a  trustee  previously  appointed,  and  the  person  appointed  at  the  time  of 
making  the  order  absolute.    So  that  it  appears  to  me,  according  to  the 
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plain  lang^oage  of  tlie  Act,  that  in  both  the  cases  either  of  a  trustee       l^^^* 
Toluntarily  appointed  by  the  insolvent,  or  a  trustee  elec^ted  at  a  meeting  Inboltenct. 
of  creditors  before  the  order  is  made,  the  person  so  appointed  is  placed        t! 
in  office,  and  shall  hold  that  office  until  he  can  be  deprived  of  it  on      Mackat. 
sufficient  reasons  under  some  of  the  provisions  as  to  misconduct  which 
apply  to  trustees. 

Section  53  would  seem  to  be  in  some  degree  opposed  to  this  view  in 
its  words.  It  provides  that  in  every  case  after  an  order  of  sequestra- 
tion the  chief  clerk  shall  summon  a  meeting  of  creditors,  which  shall  do 
certain  things.  The  first  is  to  appoint  trustees,  and  determine  if  they 
flhaU  receive  any  and  what  remuneration ;  secondly,  declare  what  secu- 
rity, if  any,  the  trustee  shall  give.  It  may  be  that  if  the  trustees  have 
been  previously  appointed,  this  meeting  would  be  useless  as  regards 
these  two  things.  But  there  are  two  other  matters  which  the  meeting 
can  do,  bo  that  the  meeting  is  not  altogether  nugatory.  They  may 
appoint  a  committee  not  exceeding  five  to  superintend  the  administra- 
tion by  the  trustee  of  the  insolvent's  property,  and  they  may  give 
directions  as  to  the  manner  in  which  it  is  to  be  administered ;  and  if 
any  trustee  neglected  to  comply  with  those  directions,  he  would  be 
guilty  of  misconduct,  for  which  he  would  be  removable.  So  that,  even 
m  this  aspect,  section  53  would  not  be  altogether  inoperative. 

There  has  been  a  good  deal  of  argument  which  seemed  to  press  upon 
•the  mind  of  the  learned  Judge  of  the  Court  of  Insolvency,  as  to  the 
had  use  that  might  be  made  of  this  power,  and  it  was  said  that  if  the 
insolvent  may  appoint  the  trustee  in  this  manner,  the  practice  would  be 
liable  to  abuse,  as  a  person  might  be  selected  Who  would  be  unfit  for 
the  position,  and  might  favor  the  insolvent.  But  that  is  a  mischief 
which,  if  the  Legislature  feels,  it  can  amend  by  further  legislation.  On 
tiie  whole,  I  think  that  the  construction  of  section  59  is  clear  that,  even 
where  the  trustee  is  appointed  by  the  insolvent,  he  must  oontinue  in 
office  until  he  is  guilty  of  some  kind  of  misconduct  for  which  he  would 
he  removed.  I  therefore  reverse  the  order  of  the  learned  Judge,  and 
order  the  deposit  to  be  returned.    I  do  not  think  it  a  case  for  costs. 

Solicitors :  Falmer  Sf  Hedderwick — Braham, 
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1871.  In  the  mattee  op  ALFRED   GEORGE  FISHER  Ex  parti 

iN^^^cY.  JAMES  GREENLAW. 


Oct,  5,  19,  23.  ^0.  379,  sec,  ^S— Debtor's  Summons — Court— Judge— Irregularity— Waiter— Order 

for  secwritg — Security  not  given— Further  order-^Appeal—  Costs, 

By  the  "Insolvency  Statute  1871,"  No.  379,  sec.  38,  it  U  provided  that  "A 
debtor's  summons  may  be  granted  by  the  Court,  on  a  creditor  proving  to  iii 
satisfaction,"  &c. 

Seldt'ihsA,  such  summons  could  not  be  granted  by  a  Judge  in  chambers  (») ;  thit 
a  summons  so  granted  was  not  a  nullity  but  an  irregularity  only,  which  might  be 
waived ;  and  that  where  the  debtor  had,  after  notice  of  the  irregularity,  pro- 
ceeded with  an  application  to  dismiss  the  summons,  he  had  thereby  waived  tbe 
irregularity. 

An  order  was  made  by  the  Court  of  Insolvency  on  an  application  to  disnuM  i 
debtor's  summons  directing  the  debtor  to  give  security,  and  if  such  lecoritj 
was  given,  staying  proceedings  on  the  summons;  but  the  order  made  no  pro- 
vision for  the  event  of  security  not  being  given,  and  did  not  reserve  fortlier 
directions  or  costs.  No  security  being  given  within  the  time  limited,  the 
creditor,  on  notice  to  the  debtor,  obtained  an  order  dismissing  with  cost*  tbe 
Application  to  dismiss  the  summons.     On  appeal 

Held,  that  whilst  it  would  have  been  well  if  the  original  order  had  providiai 
for  the  alternative  of  the  security  not  being  given,  yet  the  Court  had  juri;adictioii 
to  make  the  subsequent  order,  and  appeal  dismissed,  but  without  costs. 

James  QBEENLAW,  on  the  20tli  July,  1871,  issued  a  debtor's 
summoiiB  against  A.  Q.  Fisher,  purporting  to  be  under  the  ''  ImolveMefj 
Statute  1871,''  see.  38.  On  the  3rd  August,  Fisher  iiled  his  affidsvit 
denying  his  indebtedness,  and  the  chief  clerk,  under  Rule  13  of  the 
Court  of  Insolvency,  appointed  the  17th  August  for  hearing  an  applica- 
tion by  Fisher  for  dismissal  of  the  summons.  On  the  17th  August, 
shortly  before  the  time  fixed  for  hearing  the  application,  Fisher's  soli- 
citor, Mr.  Favey,  for  the  first  time  learnt  that  the  summons,  althongii 
issued  under  the  seal  of  the  Court,  had  been  so  issued  upon  an  applica- 
tion to  the  learned  Judge  of  the  Court  of  Insolvency  in  chambers,  sai 
not  in  open  Court.  Upon  the  case  being  called  on,  Mr.  Favey  objected 
to  the  proceedings,  on  the  ground  that  the  debtor's  summons  had  not 
been  "  granted  by  the  Court,"  as  provided  by  section  38,  which  objection 
was  overruled,  on  the  ground  that  the  matter  before  the  Court  was  the 
application  to  dismiss,  and  that  the  objection  to  the  debtor's  sum- 
mons could  not  then  be  entertained,  but  ought  to  be  the  subject  of  s 
motion  to  set  aside  the  summons.     The  application  to  dismiss  was  then 

(fr)    But  see  now  No.  411,  sec.  4. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  27 

partiallj  heard,  and  adjourned  to  the  2l8t  August,  when  an  order  was        1871. 
made  directing  Fisher  within  one  week  to  give  security  for  the  debt  Iksolybkot. 
and  costs,  and  in  case  such  security  should  be  given,  ordering  that  all        r — 
proceedings  on  the  summons  should  be  stayed  until  the  trial  of  the  case      Fibhsb 
at  kw.     On  the  24th  August,  Msher  obtained  from  the   Court  of   j^*,^^^. 
Insolvency  an  order  nisi,  calling  upon  Ghreenlaw  to  shew  cause  why  the 
debtor's  summons  should  not  be  set  aside  on  the  ground  above  stated ; 
and  after  argument,  this  order  was  on  the  Ist  September,  discharged 
with  costs.     From  this  order  Fisher  now  appealed  to  the  Supreme 
Court. 

Mr.  WM  and  Mr.  Williams  for  the  Appellant, — Section  38  of  the 
"  Insolvency  Statute  1871,"  provides  that  "  a  debtor's  summons  may  be 
granted  by  ike  Court,  on  a  creditor  proving  to  its  satisfaction  that  a  debt 
sufficient  to  support  a  petition  for  sequestration  is  due,*'  <&c.  The  sum- 
mons cannot  be  granted  by  a  Judge  in  chambers,  and  this  summons 
having  been  so  granted,  is  a  nullity.  In  Smeeton  v.  Collier  (jc)  it  was 
no  doubt  held  that  where  a  Statute  in  general  terms  and  without  any 
special  limitation  either  express  or  to  be  inferred  from  its  torms,  gives 
any  power  to  one  of  the  superior  Courts,  that  power  may  be  exercised 
by  a  Judge  in  chambers,  as  the  delegate  of  the  Court.  But  the  Court 
of  Insolvency  is  not  one  of  the  superior  Courts ;  it  is  only  the  creation 
of  the  Statute,  and  the  Judge  can  exercise  no  power  except  that 
expressly  given  him  by  the  Statute.  Moreover,  here  there  is  a  limita- 
tion to  be  inferred  from  the  Act  itself.  In  numerous  sections  the  dis- 
tinction between  the  Judge  and  the  Court  is  clearly  drawn.  By  section 
31  no  petition,  &c.,  "  before  the  Supreme  Court  or  a  Court  of  Insolvency, 
or  a  Judge  thereof,"  is  to  be  invalidated  for  want  of  form.  By  section  49 
a  sequestration  may  be  revived  upon  proof  of  certain  things  to  the  satis- 
&ction  of  the  Court  or  Judge,  but  by  section  38  a  debtor's  summons 
can  only  be  granted  upon  proof  to  the  satisfaction  of  the  Court.  By 
section  66  the  "Judge  or  chief  clerk"  may  confirm  the  acceptance  of 
office  by  a  trustee.  In  section  66  **  the  Court"  may  remove  an  assignee. 
Under  section  81  an  assignee  may  apply  to  "  the  Court  or  a  Judge  "  for 
advice,  whereas  by  section  82  any  person  interested  in  disclaimed 
property  may  apply  to  "the  Court."  By  section  132  "the  Judge" 
may  within  three  months  hold  an  examination  sitting ;  while  by  sec- 
tion 133  "  the  Court "  may  summon  persons  suspected  of  having  the 
property  of  the  Insolvent.  There  are  thus  three  different  forms  of 
expression.     The  Court   can  do  certain  things ;  the  Judge  may  do 

(x)    1  Ex.,  457 
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1871.        certain  things ;  and  the  Conrt  or  the  Judge  may  do  certain  things. 
Iksolybkct.   (Granting  a  debtor*s  summons  is  not  one  of  the  things  a  Judge  cs& 
"I  do:  Morgan  v.  Lute  (y).    In  In  re  Staughton  (z),  it  was  held  that  wbere 

FisHBB  an  Act  of  Parliament  required  notice  to  be  inserted  in  such  newepapen 
G^BBNilw  ^  "the  Court"  should  direct,  such  direction  could  not  be  given  in 
chambers.  But  it  is  said  that  the  objection  has  been  waived  by  the 
Appellant.  The  answer  to  that  is  that  the  summons  on  its  face  appeared 
to  be  regular,  and  it  was  only  at  the  last  moment  that  it  was  ascertained 
that  it  had  been  granted  in  an  improper  manner ;  and  wheu  the  objec- 
tion was  taken  Fisher  was  told  that  it  should  be  made  the  matter  of  a 
substantive  application.  This  substantive  application  was  made,  and 
then  he  was  told  that  his  previous  appearance  had  waived  the  objedaon. 

Mr.  Fellows  and  Mr.  Lowes  for  the  Respondent. — If  Fisher  wm 
aggrieved  by  the  order  of  the  Court  of  Insolvency  in  the  first  instance, 
he  ought  to  have  appealed  against  the  order  made  upon  the  merita  of 
the  case.  Had  he  done  so  this  objection  might  have  been  raised  before 
the  Supreme  Court  on  the  hearing  of  that  appeal.  The  objection  to 
the  summons,  if  good  at  all,  was  not  a  nullity,  but  only  an  irregularity, 
Orgill  V.  Bell  (o),  and  was  waived  by  the  subsequent  proceedings^ 
taken  alter  notice  of  the  irregularity — Esdaile  v.  Davis  (ft),  Norton  t. 
Danvers  (c),  Cartwright  v,  Blackworih  (d).  But  the  summons  in  tbii 
case  is  good.  The  Court  can  not  go  behind  the  summons  ;  on  its  face 
it  is  in  proper  form.  The  summons  is  the  act  of  the  Court,  and  was 
granted  by  the  Court,  being  under  the  seal  of  the  Court.  The  di^e^ 
tion  to  issue  it  may  have  been  given  in  chambers,  but  tha1>-  does  not 
vitiate  the  summons  when  issued.  It  is  in  the  nature  of  a  writ,  wfaieh 
IB  issued  by  the  Court,  although  it  issues  without  any  application  eidier 
to  the  Court  or  a  Judge,  but  only  to  the  officer  of  the  Court.  Tbe 
Judge  might  have  held  the  Court  in  his  own  room.  He  is  not  bound 
to  hold  it  in  any  particular  place,  and  this  Court  will  not  inquire  too 
minutely  in  what  manner  the  order  was  issued.  In  In  re  Olari  ((f), 
where  an  order  of  the  Court  of  Chancery  was  made  by  the  Master  of 
the  Bolls,  the  Court  upon  the  return  to  a  habeas  cordis  would  not 
receive  affidavits  to  shew  that  the  order  was  made  in  a  private  room 
and  not  in  Court.  "  The  Court "  is  wherever  the  Judge  is  sitting  for 
the  time  being.     In  some  places  in  the  country  the  Court  is  only  bdd 

(Sf)  1  Chit.,  381.  (c)  7T.  R.,  875. 

(x)  8  W.  W.  &  jl'B.,  Sq.,  96.  (d)  1  DowL,  489. 

(a)  1  Ex.,  466.  («)  2  Q.  B.,  619. 

(b)  6  DowL,  465. 
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at  intenralB  of  several  months,  and  is  it  to  be  said  that  in  the  interval        ^^71. 
between  the  formal  sitting  of  each  Court  no  debtor's  summonses  can  Iksolybnoy. 
be  issued  ?  Z 

In  re 

FiSHBB 

Ex  parte 
Qbbenijiw. 
Cfur,  adv.  vult. 


Mr.  WM  in  reply. 


Mb.  JtrsTiCE  Moleswobth: — 


October  19. 


The  38th  section  of  the  "  Insolvency  Statute  1871,"  No.  379,  directs 
that  a  debtor's  summons  may  be  issued  by  the  Court  under  certain  cir- 
cumstances. It  appears  that  the  learned  Judge  has  been  in  the  habit 
of  examining  the  papers  to  base  a  debtor's  summons  in  his  chambers, 
which  is  not  doing  open  Court  business,  and  there  initialing  them ; 
and  that  his  clerk  Issues  the  summons  upon  the  initialed  documents. 


The  objection  to  this  practice  is  narrowly  technical,  but,  I  think,  is 
well  founded.  Anything  done  in  a  place  where  important  and  opposed 
bosmess  is  conducted  is  more  likely  to  command  public  attention  and 
to  be  carefully  done  than  in  a  private  office,  and  therefore  Acts  of  Par- 
hament  in  their  enactments  frequently  refer  to  the  distinction.  The 
Act  in  question,  in  its  definition  of  terms,  and  in  many  of  its  clauses, 
distinguishes  between  Courts  and  Judges,  describing  some  acts  to  be 
done  by  one,  some  by  another,  some  by  either.  The  section  in  ques- 
tion directs  a  summons  to  be  granted  by  the  Court,  application  to  dis* 
miss  it  to  be  made  to  the  Court,  and  disposed  of  by  the  Court,  not  con- 
templating a  difference  of  the  sense  of  the  word.  The  next  section 
gives  a  power  to  a  Judge  to  grant  a  rule  nisi;  44,  to  direct  substitution 
of  service.  The  learned  Judge  in  his  judgment  argued  that  the 
127th  section  clearly  used  the  word  "  Court"  in  the  sense  of  a  Judge 
in  chambers.  I  cannot  see  the  clearness  of  this,  although  I  think  it 
would  be  better  lawmaking  to  allow  such  powers  to  be  exercised 
secretly.  He  argued  also  from  the  corresponding  Imperial  Statute 
32  &  33  Vic,  cap.  Ixxi.,  sec.  7,  and  rules  based  upon  it  authorising  his 
practice;  but  in  that  Act  I  find  no  words  making  such  distinction 
between  a  Court  and  a  Judge,  and  the  65th  section  gives  a  Judge  in 
chambers  the  Court's  power.  The  case  of  Smeaion  v.  Collier  (f), 
decided  that  the  powers  given  to  the  Court  by  7  Oeo.  II.,  cap.  xx., 
might  be  exercised  by  a  Judge  in  chambers  ;  but  that  went  upon  the 

(/)    1  Ex.,  457. 
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1871.       ground  that  the  superior  Courts  had  habitually  exercised  their  eommoii- 
Insolvency.  ^*w  powers  in  matters  of  little  difficulty  or  importance  by  a  Judge  in 
'  chambers  as  their  delegate,  and  that  a  Statute  giving  them  new  powen 

FisHEB      warranted,  by  implication,  the  continuance  of  the  same  habit.     But  the 
(^EBNLAw    ^*°^®  judgment  noticed  that  many  Acts  by  their  special  language  indi- 
cated a  different  intention,  and  referred  to  authorities. 

In  the  present  case  the  debtor's  summons  issued  from  the  Judge 
in  chambers,  20th  July,  against  Mr.  Fisher,  the  alleged  debtor. 
This,  I  think,  was  only  an  irregularity  which  might  be  waived,  not  an 
avoidance  of  the  summons — Orgill  t?.  Bell  {g),  Reg,  v.  Fletcher  (i). 
Fisher  served  notice  of  application  to  dismiss  the  summons  on  tbe 
merits,  and  the  matter  came  on  for  hearing  on  the  17th  August,  and 
Flsher*8  attorney,  Mr.  Favey,  having  discovered  the  above  irregularitr, 
objected  to  the  matter  proceeding,  and  the  learned  Judge  having  beari 
the  subject  discussed,  overruled  the  objection,  taking  a  note  of  it, 
recognising  the  truth  of  the  facts  so  far  as  he  was  concerned ;  also  inti- 
mating that  the  objection  was  waived  by  appearance,  and  should  be 
urged  in  the  shape  of  a  distinct  application.  Generally,  an  objection 
for  irregularity  cannot  be  deemed  to  be  waived  by  acts  of  a  person 
ignorant  of  its  existence.  In  Fsdaile  v.  Dains  (j),  it  was  held  that  a 
person  arrested  under  a  writ  irregular  for  want  of  an  indorsement,  could 
not  after  delay  object  to  its  sufficiency.  But  there  he  knew  the  facts 
and  sought  to  rely  upon  his  ignorance  of  the  law.  Here  the  debtor  s 
summons  was  on  its  face  all  regular,  and  Fisher  was  not  bound  to 
conjecture  that  the  Judge  had  acted  irregularly.  The  hearing  of 
17th  August  went  on  without  further  objection,  and  was  adjourned  to 
the  21st :  evidence  was  received  for  Fisher,  and  the  case  was  decided 
against  him  so  far  as  directing  a  bond  by  him  and  further  investigation. 
Pavey  then  issued  a  summons  to  discharge  the  debtor's  summons  for 
the  above  irregularity.  By  his  affidavit  he  stated  that  just  previous  to 
the  hearing  on  the  I7th,  he  inquired  at  the  office  of  the  chief  clerk  as 
to  the  practice  on  granting  debtors'  summonses,  and  got  the  informa- 
tion. Persons  urging  rigid  objections  should  be  rigid  in  the  materials 
upon  which  they  are  based.  Pavey'^s  conduct  looks  as  if  he  suspected 
this  irregularity,  and  it  might  be  for  some  time  before.  Fisher  made 
no  affidavit  of  his  ignorance  on  the  subject.  However  that  maybe,  if 
the  objection  was  only  discovered  on  the  17th,  T  think  Pavey  had  a 
right  to  make  it  available  for  Fisher,  but  I  do  not  think  he  pursued  tbe 

{g)    1  Ex.,  466.  {j)   6  Dowl.,  465. 

(A)    L.  R.  1,  C.  C.  R.,  320. 


[NSOLVBNCY,  ECCLESIASTICAL,  &  MATEIMONIAL  CASES.  81 

proper  course.     He  allowed  it  to  be  OTerruled,  not  applying  for  a  post-  1871. 

poneinent,  and  not  ex-presslj  stating  that  he  submitted  to  the  case  Inbolyenct. 

yoing  on  under  protest.     He  did  not  at  once  issue  a  summons  to  set  i — 

iside,  but  produced  evidence.     On  the  2l8t  he  fought  his  battle  on  the  Fisheb 

tnerits,  and  took  his  chance  of  success.     This  conduct  was  I  think  a    J^^  parte 
'  .      .  Gbebnlaw. 

vaiver  of  the  objection,  and  I  concur  with  the  conclusion  of  the  learned 
Judge,  dismissing  the  summons  to  set  aside,  and  affirm  the  order 
appealed  against.  He  gave  costs.  Where  there  was  an  irregularity 
at  one  time  available  and  urged,  I  do  not  think  that  Fishery  having 
been  turned  round  as  to  the  proper  time  of  urging  it,  should  be 
mulcted  with  all  costs,  so  I  affirm  the  decision  without  costs. 

Appeal  diimiitsed  without  costs. 


Fisher  not  having  given  the  security  directed  by  the  order  of  the    October  19. 

21gt  August,  above-stated,  Qreenlaw  obtained  and  served  on  Fisher  the        

following  notice,  headed  in  this  matter : — "  Notice  is  hereby  given,  that 
I  have  appointed  Friday,  the  15th  day  of  Sept.,  1871,  at,  &c.,  for  the 
hearing  of  an  application  by  the  above-named  James  Chreenlaw  that  the 
further  order  of  the  Court  may  be  obtained  on  the  grounds  mentioned 
and  set  forth  in  the  affidavit  of  T.  J.  Wyhurn,  sworn  and  filed  herein. 
Dated  the  8th  day  of  Sept.,  1871.-— Eobt.  H.  MaoDonnell,  Chief  Clerk." 
The  affidavit  of  Wyhurn  verified  service  of  the  order  of  21st  August 
upon  Fishery  and  that  no  security  had  been  given  within  the  time 
limited  by  that  order.     Upon  hearing  this  application,  an  order  was 
made  refusing,  with  costs,  the  application  of  Fisher  to  dismiss  tbe 
debtor's  summons.     From  this  order  Fisher  now  appealed  on  the  fol- 
lowing grounds:  —(1.)  That  the  Court  of  Insolvency  had  no  jurisdic- 
tion under  the  "  Insolvency  Statute,  1871,*'  or  the  order  made  there- 
toder,  to  make  the  order  appealed  from;  (2.)  That  the  order  was 
ttiade  without  any  proper  notice  of  the  intention  to  apply  therefor 
beinj^  given  to  Fisher,  or  any  previous  order  or  rule  nisi  being  served 
on  him ;  and  (3.)  that  the  debtor's  summons  was  not  properly  or  duly 
;  granted  in  pursuance  of  the  "  Insolvency  Statute  1871,"  and  could  not 
j  fce  made  the  foundation  of  any  such  order  as  that  appealed  from. 

i 

i 

I    Mr.  Webb  and  Mr.  Williams  for  the  Appellant. 

Mr.  Fellows  and  Mr.  Lawes  for  the  Bespondent. 

Our,  adv.  vult. 


October  23. 
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1871.       Mb.  Justice  Molebwobth: — 

IirSOLYENOT. 

'  Appeal  from  an  order  of  the  learned  Judge  of  the  Insolvency  Court 

FisHEB      dismisBing,  with  costs,  an  application  to  dismiss  a  debtor's  summons. 

£x  parte  ^ 

Qbbeklaw. 

Mr.  OreenlaWy  on  the  20th  July,  issued  a  debtor's  summons  under 

the  "  Insolvency  Statute  1871,"  No.  389,  sec.  38,  against  Mr.  litker, 
FWher,  3rd  August,  served  notice  of  application  to  dismiss  that  debtor's 
summons.  The  cAse  was  heard  before  the  Judge,  who  made  an  order, 
21st  August,  that  Fisher  should  within  one  week  enter  into  a  bond 
to  Qreenlaw  in  the  penal  sum  of  £884,  with  one  sufficient  surety,  to  be 
approved,  &c.,  to  pay  Cfreenlaw  such  sum  as  should  be  recovered  by 
Ghreehlaw  against  Fisher  in  any  proceeding  for  the  demand  mentioned 
in  the  debtor's  summons,  together  with  costs  to  be  given  by  the  Court 
where  proceedings  should  be  had,  and  in  case  such  security  should  be 
given,  it  was  ordered  that  all  proceedings  on  the  debtor's  summoni 
should  be  stayed  until  the  Court  in  which  the  proceeding  should  be 
taken  should  have  come  to  a  decision  thereon.  This  order  made  no 
express  provision  for  the  event  of  the  bond  not  being  given,  or  for  the 
payment  of  costs  in  that  event;  did  not  expressly  reserve  further 
directions,  or  the  consideration  of  costs,  some  of  which,  according  to 
the  then  state  of  the  general  rules  of  the  Court,  I  think  it  would  be 
well  to  have  done.  But  the  order  necessarily  contemplated  furtiier 
directions  in  some  events  and  the  awarding  of  costs;  and  it  migbt 
obviously  prove  just  if  Fisher  failed  to  give  the  bond  that  he  should  be 
made  to  pay  the  costs  occasioned  by  his  application  to  dismiss.  I 
think  the  learned  Judge  was  bound  to  recognise  some  means  of  attain- 
ing that  end. 

Ghreenlaw  proceeded,  in  analogy  to  the  course  prescribed  in  fiole  16, 
to  get  the  chief  clerk  to  fix  a  day  for  hearing  an  application  by  him 
that  the  further  order  of  the  Court  might  be  obtained  on  the  groondi 
mentioned  in  the  affidavit  of  T,  J,  Wyhum  (his  attorney),  and  thflt 
affidavit  stated  the  order  and  the  omission  to  give  the  bond ;  and  ifaii 
appointment  for  15th  September,  signed  by  the  clerk,  was  served  on 
Fisher  personally  on  the  8th  September,  more  than  four  clear  d^js 
before  the  15th.  It  conveyed  no  clear  intimation  that  costs  not  before 
disposed  of  should  be  sought,  and  it  did  not  state  the  date  of  Wyhum' t 
affidavit.  Fisher^s  attorney,  Mr.  Favey,  attended  on  the  15th,  and 
insisted  that  no  further  order  could  be  made  until  the  termination  of 
the  proceedings.     He  insisted  that  no  sufficient  notice  had  been  given 


INSOLVENCY,  ECCLESIASTICAL,  &  MATEIMONIAL  CASES.  38 

of  tie  motion,  referring  to  section  35  of  the  rules;  but  the  learned       1871. 
Judge  held  that  this  was  rather  a  special  motion  on  a  debtor's  sum-  Insglvekcy. 
moxis,  to  be  regulated  by  section   16.      For  all  practical  purposes        ' — 
section  35  had  been  complied  with,  and  it  giyes  a  latitude  to  the      Fisbeb 
Judge's  discretion.     Mr.  Favey  objected  also  to  the  affidavit  of  service    n^^^L 
of  notice  being  used  not  being  two  days  filed,  under  section  37,  but  the 
learned  Judge  held  that  section  did  not  apply  to  affidavits  of  service  of 
notice.     Mr.  Pavey  does  not  appear  to  have  urged  that  he  was  sur- 
prised by  the  notice  not  referring  to  costs,  or  to  have  sought  any  post- 
ponement upon  the  ground  of  surprise  in  that  respect,  or  of  the  date  of 
Wyburn^s  affidavit  not  being  specified. 

The  Judge  refused  the  application  to  dismiss  the  debtor's  summons, 
with  costs.  On  the  whole,  I  think  that  the  learned  Judge  had  to 
invent  a  practice  under  a  new  Act  and  insufficient  rules,  and  pursued  a 
course  to  efiect  substantial  justice,  and  affirm  his  decision.  Allowing 
for  the  confusion  of  Fisher  under  such  unsettled  laws,  I  shall  not  visit 
him  with  costs  of  the  appeal.  Affirm  order,  without  costs  of  appeal ; 
return  deposit. 

Sol icitors  :  Pavey —  Wyhum , 


V.  B.      VOL.  n. — I.E.M. 
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1871. 
Insolvenct. 


Nov,  2,  S,  16. 


In  re  DANIEL  HEALBT,  as  Iksolvbnt. 

JVb.  379,  sect.  6,  7,  70—13  Elit.,  cap,  v. — Court  of  Intohency-^urudietwt— 
Voluntary  Settlement — Qucui  Suit — Parties — Appeal — Coets. 

The  Judge  of  the  Court  of  InsolTencj  has  no  jurisdiction  under  the  "  Iweolt 
Statute  1871 "  (No.  879),  sees.  6,  7,  to  set  aaide  a  settlement  as  (Hndulent 
the  13  Sliz.,  cap.  v. 

Whether  section  70  of  the  "  Ituohency  Statute  1871,"  renders  void  a 
ment  executed  hefore  the  passing  of  the  Act,  hut  coming  within  the  terms  of  tl 
section,  quare. 

Whether  the  Judge  of  the  Court  of  Insolvency  has,  under  the  "  /aw/r 
Statute  1871 "  (No.  379),  jurisdiction  to  set  aside  a  settlement,  as  void 
section  70  of  thut  Statute,  quare. 

If  he  has  such  jurisdiction  it  should  be  exercised  in  a  quasi  suit  to  which 
beneficiaries  under  the  settlement  should  be  parties. 

Where  the  object  of  a  suit  is  to  defeat  a  settlement,  the  Trustees  of 
settlement  do  not,  under  the  Supreme  Court  Rules,  cap.  v.,   r.  10,  repr 
the  ceetuie  que  trustent. 


Where  a  party  to  a  proceeding  in  the  Court  of  Insolvency  appealed  from 
interlocutory  order  giving  leave  to  amend  a  notice  of  motion,  and  also  fna 
final  order  made  upon  the  motion,  and  both  appeals  were  allowed ;  costs  of 
appeal  only  given  i 


A 


PPEAL  from  an  Order  of  the  Court  of  Insolvency,  Melbourne. 


The  case  came  before  the  Court  of  Insolvency  on  tho  17th  Octol 
1871,  on  a  motion  on  behalf  of  the  official  assignee  of  Healy^  of  whk 
the  following  notice  had  been  given  :— 


"  Take  notice  that  it  is  the  intention  of  Henry  Steel  Shaw,  of  Eldon  Chsml 
Bank-place,  in  the  City  of  Melbourne,  in  the  Colony  of  Victoria,  the  assignee  of  tl 
estate  of  the  above  named  Daniel  Sealy,  to  apply  to  the  Court  of  Insolvfocy. 
Melbourne,  on  Tuesday,  the  17th  day  of  October,  187li  for  an  oider  declaring 
the  settlement,  dated  the  24th  day  of  April,  A.D.,  1868,  and  made  between 
Phillips,  of  the  first  part  ,*  the  said  Daniel  Healy  of  the  second  part ;  Bridget  Se^j 
the  wife  of  the  said  Daniel  Healy,  of  the  third  part ;  and  John  Scott  and  1& 
Power,  of  the  fourth  part ;  is  void,  as  against  the  said  Henry  Steel  Shaw.   And  dedtfii 
that  the  property  comprised  therein  (subject  to  the  rights,  if  any,  of  Eobert  Sl» 
Jaeomb,  tho  official  assignee  of  the  said  Daniel  Healy,  under  his  prior  iosolTenc;! 
forms  part  of  the  insolvent  estate  of  the  said  Daniel  Healy,  and  directing  tbtt 
necessary  deeds  and  instruments  may  be  executed  by  the  said  Paniel  Healy,  Briis 
Healy,  John  Scott  and  Michael  Power,  and  any  other  person,  for  the  purpose  of  ginBf 
eflect  to  the  said  declaration,  and  that  such  settlement  may  be  delivered  up  to  1}< 
celled,  and  the  property   comprised  therein  subject,  as  aforesaid,  may  be  sold.  Ai 
that  the  Court  may  make  such  further  or  other  order  as  may  be  necessary  for  any  i 
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the  purpoMs  aforesud,  on  the  fbllowing  gronndB,  that  is  to  say  .^1)  That  the  said  1871. 

settlement  is  void  as  against  the  said  Semy  Steel  Shaw,  under  the  70th  section  of  v^'^v->i^ 

the  'Ineolffency  Statute  1871.*     (2)  That  the  said  settlement  was  post-nnptial,  and  Insolvbnct. 

was  made  Toluntarily,  and  not  in  pursnance  of  any  ante-nuptial  contract,  and  without  ^ji  re 

any  valuable  consideration  therefor,  and  the  property  comprised  therein  did  not  Hbalbt. 
accrue  to  the  said  Darnel  Healy  in  right  of  his  wife. — Dated,  &c. 


"(Signed)  Jambs  Wisxwovld, 

" Solicitor  for  the  said  Henrtf  Steel  Shaw" 


"  To  the  above-named  Daniel  ffeal^f,  Bridget  JRealy, 
his  wife,  John  Scott  and  Michael  Powers  and 
to  John  Realtft  Mary  Ellen  Healy,  Michael 
Healy,  Bridget  Healy  and  Kate  Healy,  the 
children  of  the  said  Daniel  Healy  and  Bridget 
Healy: 


»» 


A  notice  of  defence  had  been  served,  signed  "  H.  J,  Chambers, 
attorney  for  the  said  Daniel  Healy  and  Bridget  Healy  liis  wife,  and  for 
them  as  the  next  friends  of  John  Healy,  Mary  Ellen  Healy,  Michael 
Healy,  Bridget  Healy  and  Kate  Healy,  their  children,  infants  under  the 
age  of  21  years,  and  for  Michael  Power V 

When  the  case  was  called  on,  Counsel  for  the  official  assignee,  Shaw, 
applied  for  leave  to  amend  the  notice  of  motion  by  adding  Robert  Elwall 
Jaeomb,  the  former  official  assignee  of  Healy  as  a  party,  and  by  striking 
out  the  wife  and  children  of  Healy  as  parties  ;  and  also  by  adding  the 
following  grounds : — "  (3)  That  the  said  settlement  was  executed  by  the 
8aid  Daniel  Healy,  with  intent  to  hinder  and  defraud  his  creditors, 
and  is  fraudulent  and-  void  within  the  meaning  of  the  Act,  13  Eliz,, 
cap.  v.  (4)  That  the  property  comprised  in  the  said  settlement 
was  purchased  by  the  said  Daniel  Healy  and  partly  paid  for  by 
him  at  a  time  he  was  an  uncertificated  insolvent ;  and  i  he  said  Daniel 
Healy  fraudulently  procured  the  said  property  to  be  convoyed  by  the 
aaid  Indenture  of  Settlement  to  the  said  John  Scott  and  Michael  Power, 
vpon  the  trusts  of  the  said  settlement.** 

Counsel  for  Healy,  the  insolvent,  and  Scott  and  Power,  the  trustees, 
opposed  this  application  on  the  ground  that  the  Court  had  no  jurisdic- 
tion to  entertain  the  motion  at  all,  it  having  reference  to  a  settlement 
executed  before  the  passing  of  the  *'  Insolvency  Statute  1871,*'  and  that 
Act  not  being  retrospective. 

The  wife  and  children  of  Healy  did  not  appear.  After  argument 
the  learned  Judge  made  an  order  directing  the  motion  to  stand  over 

d2 
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1871.        until  the  24tli  October,  with  liberty  to  Shaw  to  amend  the  notice  of 
Insolvenct.  motion  in  the  above  respects.     From  this   order  the  insolYent   and 
Vowet  appealed  to  the  Supreme  Court. 


In  re 
Hbalbt. 


Mr.  Solroyd  for  the  Appellants. — If  the  settlement  is  Toid,  as 
alleged,  the  official  assignee  can  take  advantage  of  that  in  a  Court  of 
Law.  There  is  no  jurisdiction  in  the  Court  of  Insolvency  to  declare  it 
void.  The  jurisdiction  conferred  upon  the  Court  of  Insolvency  by  Uie 
"  Insolvency  Statute  1871,"  sec.  7,  is  analogous  to  that  conferred  upon 
the  Court  of  Bankruptcy  in  England,  by  the  "  Bankrupt  Law  Consoli- 
dafion  Act  1849  '*  (12  &  13  FiV?.,  cap.  cvi  ),  sec.  12,  and  is  much  more 
limited  than  the  jurisdiction  now  conferred  upon  the  English  Bank- 
ruptcy Court  by  the"  Bankruptcy  Act  18G9  "  (32  &  33  Vic,  cap.  hxi.), 
sec.  65.  Ex  parte  Anderson  (k),  upon  which  the  learned  Judge  belov 
relied  in  his  judgment,  was  decided  under  the  latter  Act,  and  not  die 
former,  and  this  distinguishes  it  from  the  present  case.  The  Appell»it8 
have  not  submitted  to  the  jurisdiction  by  appearance,  because  they  <  nly 
appeared  under  protest  to  object  to  the  jurisdiction.  Ex  parte  Allison  (I). 
The  Court  of  Insolvency  undoubtedly  has  jurisdiction  to  deal  with 
the  Bankrupt's  estate  when  it  is  ascertained  what  that  estate  if; 
but  the  question  here  is,  whether  this  settled  property  is,  or  is  not,  part 
of  the  insolvent's  estate,  and  that  the  Court  of  Insolvencv  has  no 
jurisdiction  to  determine.  Malford  v,  Oillow  (m).  Even  if  the  Court 
had  jurisdiction  to  entertain  this  motion,  the  learned  Judge  was  wrong  ib 
allowing  the  amendments  sought.  By  so  doing,  all  the  parties  benefi- 
cially interested  under  the  settlement  are  struck  out,  and  by  analogy  to 
a  Suit  in  Equity  the  motion  is  then  defective  for  want  of  parties  ;  for 
trustees  do  not  represent  their  ceatuis  que  tj-usfent  in  proceedings  to  set 
aside  the  settlement  altogether.  Webstei*  v.  Suyden  (n),  Gladstone  t. 
Ball  (o),  Goodman  d.  McCallum  (p).  Bead  v.  Brest  {q).  The  notice 
of  motion  as  first  brought  on  was  limited  to  setting  aside  the  settle- 
ment under  the  "  Insolvency  Statute  1871,"  sec.  70,  but  that  section  is 
not  retrospective,  and  cannot  be  given  a  retrospective  effect  so  as  to 
invalidate  a  settlement,  as  in  this  case,  executed  before  the  passing  of 
the  Act.  To  meet  this  difficulty.  Counsel  applied  to  amend  by  making  it 
a  motion  to  invalidate  the  settlement  under  the  13  Eliz.,  cap.  v. 
That  amendment  alters  the  whole  character  of  the  motion,  and  enables 
the  moving  party  to  make  an  entirely  new  case  which  ought  not  to  be 

allowed. 

{k)   L.  R.,  5  Cliy.,  173.  (o)  Sup.  Ct.,  Vic.  22nd  July,  1861. 

(0    1  Gl.  &  J.,  210.  (/)  1  W.  &  W.,  Eq.,  135. 

(m)    13  Sim.,  50.  (g)  1  K.  A  J.,  183. 
(n)    Sup.  Ct.,  Vic,  March,  1858. 
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Mr.  J.  W.  Stephen  and  Mr.  Wehh  for  the  Eespondent. — Section  6        1*71. 
of  tho  "  Insolvency  Statute  1871,"  establishes  a  Court  of  Insolvency  Iksolvency. 

and  directs  that  it  "  shall  bo  a  Court  of  Law  and  Equity,  and  shall        ' 

In  te 

"  have  and  use  all  the  powers,  rights,  incidents  and  privileges  of  the      Hkalbt. 
"  Supreme   Court.'*     These  words  are  extensive  enough  to  give   the 
Court  jurisdiction  to  entertain  an  application  such  as  the  present. 
Then  section  7  is  not  identical  with  12  &  13  Fw?.,  cap.  cvi.,  sec.  12,  but 
uses  much   larger  words.     It   provides   that   "  the  Court  shall  have 
"  original  jurisdiction  and  control  in  all  matters  of  insolvency,"  and 
expressly  gives  jurisdiction  in  relation  to  "  any  property  claimed  by  the 
"  assignees  or  trustees  for  the  benefit  of  the  creditors  "     Here  the 
settled  property  is  so  claimed,  and  the  Court  has  jurisdiction  to  adju- 
dicate upon  that  claim.     The  Rules  made  under  the   Act   evidently 
contemplate  that  there  is  such  a  jurisdiction,  for  rule  19  provides  that 
an  application  on  notice  of  motion  as  here  shall  be  made  instead  of  a 
BiU  in  Equity.     As  to  the  particular  amendments  made,  it  may  be  that 
the  Eespondent  may  not  be  able  to  maintain  his  case  when  it  comes  on 
to  be  heard.     If  as  argued,  the  parties  struck  out  arc  necessary  parties 
he  will  be  unable  to  obtain  tho  relief  sought  in  their  absence,  but  that 
is  no  objection  to  the  making  of  the  amendments.    The  applicant  takes 
the  amendments  at  his  own  risk,  and  it  is  no  objection  to  their  being 
allowed,  that  they  will  not  avail  him  as  he  expects  when  made.     The 
objection  that  the  amendments  alter  the  case,  is  of  no  avail,  for  the 
motion  was  postponed  to  enable  the  Appellants  to  make  their  defence, 
and  prevent  their  being  taken  by  surprise ;   so  that  no  injustice  was 
done  by  allowing  the  amendments. 

Mr.  Holroyd  in  reply. 

Cur,  adv,  vulU 


Mb.  Justice  Molbswobth  : —  Nwember  8. 

The  insolvent  in  this  ease,  Mr.  Mealy,  had  his  estate  before  seques- 
trated in  1860;  became  interested  in  the  property  in  question  by 
purchase  before  he  obtained  his  certificate,  in  December,  1867  ;  and  on 
the  24th  April,  1868,  had  it  conveyed  to  trustees  for  his  wife  and 
children.  His  estate  was  again  compulsorily  sequestrated  in  JVIarch 
last,  and  Mr.  Shaw,  was  appointed  his  official  assignee. 
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1871.  Mp.  Shaw,  on  the  29th  of  September,  served  a  notice  of  motion  upon 

Insolvknot.  Sealy,  his  wife,  the  trustees  of  the  settlement,  and  Heahfs  children 

'  infants,  ba-sed  on  the  70th  section  of  the  "  Insolvency  Statute  1871,"  5o. 

Healet.  379,  to  have  the  settlement  set  aside,  and  for  consequential  directioof. 
A  notice  of  defence  was  served  by  an  attorney  for  Healy  and  wife,  abo 
as  next  friends  of  the  infant  children,  and  for  one  of  the  trusteeB, 
relying  upon  the  former  notice  being  defective  in  form  and  substance, 
want  of  jurisdiction  in  the  Court ;  various  defences  to  the  merits; 
further,  that  the  Court  had  not  jurisdiction  as  to  the  rights  of  all 
parties  interested  in  the  settlement. 

When  the  case  came  on,  17th  October,  counsel  for  the  insolvent  and 
trustee  appeared  to  sustain  the  defence.  Counsel  for  Shaw  applied  to 
amend  the  notice  of  motion,  by  seeking  to  defeat  the  settlement  upon 
further  grouuds,  the  Statute,  13  Eliz.,  and  also  that  insolvent  had 
purchased  the  property  while  an  uncertificated  insolvent,  and  had  it 
fraudulently  conveyed  to  trustees ;  by  adding  the  former  official  assignee 
as  aEespondent,  and  striking  out  the  wife  and  children  as  Bespondenti. 
The  learned  Judge  allowed  the  amendments  sought,  adjourning  the 
case  for  a  week. 

Under  the  former  Bankrupt  Acts  in  England  and  Insolvent  Act«  here, 
the  Judges  and  Commissioners  had  jurisdiction  to  deal  only  with  tlie 
bankrupt  or  insolvent  estate,  not  to  determine,  as  against  adrene 
claimants,  of  what  the  estate  consisted.  Ex  parte  Allison  (r),  and 
Half  or d  v,  Gillow  (js).  The  Statute  379,  sec.  6,  makes  the  Insolvent 
Court  under  it  a  Court  of  Law  and  Equity — that  is,  I  take  it,  to 
administer  justice  according  to  the  doctrines  of  both,  and  for  the 
purposes  of  the  Act  to  exercise  the  powers,  Ac,  of  the  Supreme  Court, 
that  is,  I  think,  as  to  manner  of  procedure,  not  jurisdiction.  Section  7 
says,  "  The  Court  shall  have  original  jurisdiction  and  control  in  all 
matters  of  insolvency  save  where  otherwise  expressly  provided,  and  maj 
hear  and  determine  any  matter  relating  to  the  disposition  of  theinsolrent 
estate,  or  of  any  property  taken  iinder  the  sequestration,  and  claimed  bf 
the  assignees  and  trustees  for  the  benefit  of  the  creditors."  I  do  not 
think  these  words  would  be  sufficient  to  create  a  new  jurisdiction.  In 
strictness,  matters  in  insolvency  would  mean  matters  between  insolnmt, 
assignees,  &c.,  and  creditors;  and  disposition  of  insolvent's  estate 
would  not  include  deciding  what  the  insolvent  estate  consists  of;  bat 
the  concluding  words  seem  to  me  clearly  to  confine  the  jurisdiction  by 
(r)    1  Gl.  &  J.,  210.  (#)     18  Sim.,  50. 
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implication  to  strangers  who  voluntarily  submit  to  it;  "also  in  any        ^®71. 
matter  of  insolvency  as  between  the  assignees  or  trustees,  and  any  Inbolvbnot. 
creditor  or  other  person  appearing  or  otherwise   submitting  to   the        ~ 
jurisdiction  of  the  said  Court,  or  in  any  other  matter  where  the  Court      Hbalby. 
has  jurisdiction   by   virtue   of  this    Act.*'     This   clause  bears   much 
resemblance  to  the  English,  12  &  13  Vic.,  cap.  cvi.,  sec.  12,  but  instead 
of  our  "  original  jurisdiction  and  control,"  are  the  words  "  superinten- 
dence and  control,"  and  the  "  disposition"  is  restricted  in  it  "  so  far  as 
the  assignees  are  concerned."      So  I  would  say  it  was  much  more  clear 
that  there  was  no  extension  of  jurisdiction  under  the  English  than 
under  our  Act,  but  the  concluding  words  as  to  •'  others  submitting," 
&c.,  are  common  to  both. 

The  learned  Judge  much  relied  in  assuming  jurisdiction  upon  a  case 
Ha  parte  Anderson  (t),  before  the  Lords*  Justices,  iu  which  it  was  held 
that  a  bankruptcy  court  had  jurisdiction  to  decide  that  an  assignment  by 
a  bankrupt  was  fraudulent  against  his  creditors,  but  thaf  decision  turned 
upon  the  Act  32  &  33  Vic.y  cap.  Ixxi.,  especially  sections  GG  and  72.    Sec- 
tion 66  is  not  unlike  our  section  5,  but  section  72  gives  the  Court  powers 
in  language  not  at  all  followed  in  our  Act,  and  has  nothing  showing  that 
the  jurisdiction  should  be  at  the  option  of  strangers  to  the  insolvency. 
It  gives  parties  an  option  to  have  a  trial  by  jury ;  our  Act,  if  giving 
jurisdiction  at  all,  gives  it  without  limit  of  amount  in  Law  and  Equity 
without  jury.     It  was  upon  this  section  that  JSx  parte  Anderson  was 
decided.     The  judgment  in  it  expressly  rests  upon  section  72,  and 
comments  upon  section  12  of  the  former  Act  as  not  giving  any  such 
jurisdiction  ;  and  it  is  that  section  12  which  has  been  in  a  great  degree 
copied  in  our  Act,  section  7. 

Some  question  might  be  raised  whether  our  Act  does  not  give 
jurisdiction  as  to  the  new  provisions  in  our  section  70,  though  not  as  to 
impeaching  a  settlement  under  the  old  law ;  and,  on  the  other  hand,  it 
was  argued  before  the  learned  Judge  and  me  that  section  70,  varying 
rights,  not  procedure,  should  not  be  construed  retrospectively.  On 
these  two  points  I  mean  to  express  no  opinion. 

If  the  Judge  had  jurisdiction  to  set  aside  the  settlement,  it  should,  I 
think,  be  exercised  in  a  quasi  suit,  to  which  the  wife  and  children  should 
be  Eespondents,  and  in  which  the  latter  should  be  brought  before  the 
Court  as  infants  under  the  Insolvent  Court  rule.     I  decided  in  a  case 

(f)    L.  E.,  6  Chy.,  473. 
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1871.        which  I  cannot  at  present  put  my  hand  upon,  that  where  the  object  of 

Insoltenct.  a  suit  is  to  defeat  a  settlement,  the  trustees  do  not  represent  tbe  ceHatM 

^~^       2^^  trustentf  because  as  to  the  construction  of  our  general  rules — cap. 

HsALEY.     v.,  sec.  10 — executors  or  administrators  do  not  represent  beneficiatiet 

where  a  will  or  administration  are  disputed.    The  Chief  Justice  decided 

in  the  same  way,  Gladstone  v.  Ball  {v),    I  repeated  my  opinioii  in 

Goodman  v.  M' Galium  (w).    The  same  point  was  decided  in  a  case  I  am 

now  referred  to.  Read  v.  Prest  (a?),  on  the  English  Act  correspcHiding 

to  our  rules,  though  in  it  some  only  of  the  cestuis  que  trustent  were  held 

necessary  on  a  section  to  which  we  have  no  rule  corresponding. 

This  subject,  ai^  to  the  propriety  of  his  order  striking  out  the  infuit 
respondents,  was  not,  as  I  collect,  discussed  before  the  learned  Judge. 
Putting  myself  in  his  position  when  the  case  came  before  him, 
17th  October,  and  the  motion  to  amend  was  made,  I  would  feel  doubt- 
ful  if  the  applicants  had  any  rights  on  the  facts  alleged  in  the  notice^ 
and  if  I  had  junsdiction  to  enforce  them,  I  would  hold  that  the  appli- 
cants rights,  if  any,  could  be  enforced  only  by  a  proceeding  properiy 
making  the  children  Eespondents,  and  that  they  had  not  been  made  ao. 
As  to  the  amendments  sought,  I  would  hold  that  I  had  no  jurisdiction 
as  to  the  new  grounds  introduced  ;  but  as  to  that  I  would  probably 
allow  the  amendment  as  to  facts,  on  terms,  for  an  applicant  insisting  that 
he  wished  to  press  his  case  to  an  appeal  Court,  so  as  to  try  all  pointi. 
I  would  refuse  the  amendment  as  to  striking  out  the  wife  and 
children. 

The  course  taken  by  the  Eespondents  Healy  and  trustees,  instead  of 
waiting  for  the  decision  on  the  merits,  and  then  appealing,  was  on  tbe 
day  of  adjournment,  24ith  October,  to  appeal  from  the  order  giving  leare 
to  amend.  They  had  some  excuse  for  that — time  was  running  as  to  their 
power  of  appeal,  and  it  might  be  argued  that  their  submitting  to  the 
order  to  amend  was  submitting  to  the  jurisdiction,  but  the  appeil 
against  that  interlocutory  order  embarrasses  me  as  to  the  course  I 
should  pursue,  exercising  an  appellate  jurisdiction  myself,  subject  to 
appeal  to  the  full  Court.  I  think  the  Appellants,  without  hating 
argued  the  particular  point  of  law,  have  a  right  to  say  that  if  the 
applicant  had  any  right  it  could  be  enforced  only  by  a  motion,  making 
those  beneficially  entitled  under  the  settlement  of  24th  April,  186S, 
parties ;  therefore,  that  the  order  17th  October,  1868,  was  wrong  in 


(v)    Argu9,  July  22, 1861. 
(«p)    1  W.  &  W.,  E.,  136. 


(x)    IK.  &  J.,  183. 
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allowing  the  striking  out  of  Bridget  Healy,  John  Healy,  Maty  Ullen  1^71. 

Sealy,  Margaret  Healy,  Bridget  BCealg,  and  Kate  Sealy,  as  parties,  and  Insolvknct. 

I  reverse  that  order.     I  direct  the  Respondent  to  pay  the  costs  of  this  p 

appeal,  and  direct  that  the  Appellants'  deposit  be  returned.  Hbalby. 


On  the  24th  of  October,  the  day  to  which  the  above  motion  stood  November  16. 
over  in  the  Court  of  Insolvency,  the  learned  Judge  made   an  order 
setting  aside  the  settlement.     From  this  order  the  insolvent  and  Bower 
also  appealed.     This  appeal  now  came  on  to  be  heard. 

Mr.  Solroyd  for  the  Appellants. 

Mr.  Webb  for  the  Eespondents  submitted,  that  the  whole  question 
being  open  upon  the  former  appeal,  a  second  appeal  was  unnecessary. 
Or,  if  technically,  it  was  necessary  to  appeal  against  the  final  order,  the 
first  appeal  should  have  been  allowed  to  lapse ;  and  under  the  circum- 
stances the  Appellants  ought  not  to  be  allowed  the  costs  of  two  appeals. 

Mb.  Justice  Moleswokth — I  will  not  allow  the  Appellants  the  costs 
of  this  appeal,  as  there  ought  only  to  have  been  one  appeal  instead  of 
two.    I  will,  however,  allow  the  costs  of  the  proceedings  below. 

Appeal  allowed^  without  casta,  as 
between  Appellant  and  Bespon- 
dent.  Order  of  the  Insolvency 
Judge  set  aside. 

Solicitors :  Wisewould  if  Oibbs — Chambers. 


42  SUPEBME  COUET:  VICTORIA. 


1871.  In  the  Mattee  of  EBENEZEE  JOHN  WHITE,  ax  AuaoED 

l^y^cY.  Insolvent. 


Nov.  16,  24.    ^^'  ^79,  sec,  151 — Seqttettraiion — Composition — Preliminary  resolution— Order 

— Priority. 

Subsequently  to  a  preliminary  resolution  for  composition  under  the  "Insohns^ 
Statute  1871 "  (No.  879),  sec.  151,  an  order  nisi  for  sequestration  of  the  debtoi^B 
estate  was  obtained.  After  the  order  »m,  the  confirmatory  resolution  under 
section  151  was  passed,  and  the  resolution  duly  registered.  On  motion  to  nuke 
absolute  the  order  ntsi. 

Held,  that  the  proceedings  for  composition  had  priority,  and  order  nin  dis- 
charged; and,  the  petitioning  creditors  having  had  notice  of  the  preliminvr 
resolution  before  obtaining  the  order  nisi^  with  costs. 


o 


EDEE  nisi  for  sequestration.  The  order  was  opposed  on  tte 
ground  that  an  extraordinary  resolution  had  been  come  to  by  the 
creditors  of  White  accepting  a  composition  under  the  "  Ifuelveneif 
Statute  1871/'  sec.  161. 

On  the  25th  October,  1871,  a  resolution  was  duly  passed  by  three- 
fourths  of  the  creditors  of  White^  accepting  a  composition.  On  the  281ii 
October,  Messrs.  Rohison  Brothers  Sf  Co.,  the  petitioning  creditors,  with 
notice  of  the  preliminary  resolution  having  been  passed,  obtained  a 
judgment  in  the  Supreme  Court  against  White  for  £206  4*.,  and  on 
the  same  day  issued  a  Jl.  fa.  which  was  on  the  30th  October  returned 
unsatisfied,  the  debtor  having  been  duly  required  to  satisfy  it  and  failed 
to  do  so.  On  the  1st  November  the  order  nisi  was  obtained  on  this 
act  of  insolvency.  Subsequently  the  resolution  of  the  25th  October 
was  duly  confirmed  by  the  requisite  majority  of  the  creditors,  and 
registered  under  section  151  on  the  3rd  November. 

Mr.  LaweSf  for  the  alleged  Insolvent,  shewed  cause. — The  proceedings 
for  a  composition  having  been  commenced  before  the  order  im«,  and 
the  first  resolution  duly  passed,  they  have  priority  over  the  proceedings 
for  sequestration  The  order  nisi  ought  not  to  have  been  made  pending 
the  resolution  for  confirmation,  and  is  of  no  validity. 

Mr.  Webb  in  support  of  the  order  nisi. — It  is  only  an  "extraordinary" 
resolution  that  has  any  effect  under  section  151.  Such  extraordinair 
resolution  consists  of  both  the  original  resolution  and  the  confirmation  of 
it.   Until  such  confirmation  there  is  no  extraordinary  resolution  which  in 
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any  way  affects  the  debtor's  estate ;  and  such  confirmation  was  subse-        ^^71. 
quent  to  the  rule  nUi.     Again  by  sec.  161,  par.  4,  it  is  expressly  Insolvency. 
provided  that  until  registration,  the  resolution  shall  be  of  no  validity.        J. 
Here    the  registration  was  not   until  the    3rd  November,  whereas      White. 
the  order  nisi  was  made  on  the  1st  November.     That  order  had  the 
effect  of  vesting  the  estate  in  the  official  assignee,  and  is  in  no  way 
affected  by  the  subsequent  registration  of  the  resolution. 

Ckir.  adv.  vuU, 


Mb.  Justice  Moleswoeth. — This  case  came  before  me  upon  a  rule  I^ovemher  24. 
nisi  for  sequestration,  and  depends  upon  the  provision  in  the  last 
"  Insolvency  Siatuie,*^  sec.  151,  which  provides  for  a  composition  being 
effected  with  creditors  as  a  substitute  for  proceeding  in  the  Insol- 
vent Court.  The  order  of  facts  is  that  in  the  first  place  a  meeting  of 
creditors  was  duly  held,  at  which  a  majority  determined  upon  accepting 
a  composition.  Next  in  order  a  rule  nisi  for  sequestration  was  obtained 
by  one  creditor,  who  dissented  from  the  wish  of  the  majority  to  accept 
a  composition.  The  next  event  in  order  was  the  second  meeting  of 
creditors,  at  which  the  resolution  of  the  first  meeting  was  confirmed. 
And  the  last  in  order  is  the  application  before  me  to  make  absolute  the 
rule  for  compulsory  sequestration. 

The  resolutions  were  carried  in  a  formal  manner  and  were  binding, 
and  the  question  is  whether,  under  the  circumstances,  the  resolution 
accepting  a  composition  should  have  priority  over  the  order  nisi  for 
sequestration.  The  extraordinary  resolution  mentioned  in  section  151 
consists  of  an  original  resolution  confirmed  by  a  subsequent  resolution, 
and  it  is  declared  that  this  shall  be  a  substitute  for  a  proceeding  in 
Insolvency.  There  is  nothing  in  the  Act  distinctly  saying  what  the 
relative  priority  of  the  two  proceedings  shall  be,  where,  as  in  this  case, 
they  become  intermixed  one  with  the  other.  The  Act  provides  for  the 
exercise  of  the  summary  jurisdiction  of  the  Court,  to  enforce  the 
provisions  of  the  composition  made  by  the  creditors,  and  also  gives 
jurisdiction  to  the  Court  to  set  aside  the  proceedings  in  case  there 
appears  to  have  been  any  fraud  in  the  arrangement,  or  any  circumstances 
which  render  the  proposed  composition  ineffective,  and  to  substitute 
for  it  the  ordinary  proceedings  of  the  insolvency  jurisdiction.  That  is 
a  jurisdiction  which  appears  to  deserve  as  much  encouragement 
as  anj  other ;  I  have  hesitated  for  some  time  upon  the  principle  that 
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1871.        Court  proceedings  are  generally  supposed  to  take  precedence  over 
Insolvency,  proceedings   by  mere   act   of  parties,   but  I   think   on  the  whole  I 
I  should  construe   this  case  differently.     The  initiatory  proceedings  of 

White,  the  composition  had  precedence  over  the  st^p  taken  to  secure  a 
compulsory  sequestration,  and  the  final  resolution  confirming  the 
composition  was  passed  before  the  application  to  make  the  rule  mu 
absolute.  It  is  obvious  that  an  opposite  construction  would  lead  to 
this  effect — that  a  dissatisfied  creditor  having  a  judgment  might,  after 
being  outvoted  at  a  meeting  of  creditors,  of  his  own  mere  motion,  frus- 
trate the  resolution  arrived  at  by  the  meeting,  and  drive  the  debtor 
into  the  Insolvent  Court. 

In  the  present  case,  the  petitioning  creditors  had  not  a  judgment 
at  the  time  the  first  meeting  took  place,  but  afterwards  obtained  one, 
apparently  w^ith  the  intention  of  defeating  the  wishes  of  the  majority 
of  the  creditors  and  of  driving  the  case  into  the  Insolvent  Court 
There  is  nothing  in  the  express  language  of  the  Act  which  prevents  the 
second  resolution,  coming  after  the  rule  nisi,  but  before  its  being  made 
absolute,  from  having  effect,  as  against  the  proceedings  in  insolvency. 
On  the  whole  I  think  I  should  discharge  the  rule  nisi,  with  costs. 

Solicitors;  Boy — Barnes, 
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Is  THE  Matter  op  WILLIAM  ACOCK,  an  Insolvent,  1871. 

Ex  PAETE   DIXON.  iN^^ii^^^. 

Practice  Insolvency — Notice  of  motion — Notice  of  opposition — No.  879,  sec,  17.         December  1. 

An  applicant  under  section  17  of  the  "  Insolvency  Statute  1871 "  (No.  379), 
omitted  from  his  notice  of  motion,  the  note  in  the  Form,  No.  58,  which  states, 
notice  of  opposition  to  be  necessary.  At  the  hearing  he  objected  that  the 
trustee  could  not  be  heard,  as  ho  had  given  no  notice  of  opposition  under  rule  4, 
of  6th  Oct.,  1871.  The  Judge  allowed  the  objection;  and,  aiter  hearing  evidence, 
decided  in  favour  of  the  applicant.    On  appeal. 

Held,  that  the  Judge  ought  not,  under  the  circumstances,  to  have  proceeded 
ex  parte;  and  decision  reversed  without  prejudice  to  a  new  application.    . 


A 


.PPEAL  from  an  Order  of  the  Judge  of  the  Court  of  Insolvency,  at 
Beeehworth. 

Dixon  applied  under  Section  17  of  the  "  Insolvency  Statute  1871,*' 
for  payment  of  the  value  of  certain  goods  sold  by  AcocJes  trustee, 
which  the  applicant  claimed  under  a  bill  of  sale.  On  the  motion 
coming  on  in  the  Court  below,  Coun.sel  for  the  trustee  objected  that 
the  applicant  could  not  be  heard,  his  notice  of  motion  not  being  in 
accordance  with  the  Form,  No.  58,  annexed  to  the  rules  of  the  Court 
of  Insolvency,  as  it  omitted  the  foot  note.  "  If  you  desire  to  oppose 
"this  application  you  must  deliver  a  notice  in  writing,"  &c.  The 
solicitor  for  the  applicant  thereupon  objected  that  the  trustee  could 
not  be  heard  as  he  had  given  no  notice  of  intention  to  oppose  as 
required  by  rule  4  of  6th  October,  1871.  The  Judge  held  the  trustee 
out  of  Court  for  want  of  this  notice,  and  heard  the  case  ex  parte,  and 
being  satisfied  with  the  evidence  made  an  order  as  applied  for.  From 
this  order  the  trustee  appealed. 

Mr.  Lawes  for  the  Appellant.  The  applicant's  notice  of  motion 
being  informal,  he  was  not  entitled  to  avail  himself  of  technical  objec- 
tion, particularly  as  the  matter  omitted  from  his  notice  related  to  the 
point  on  which  he  objected  to  the  trustee's  appearance.  The  Judge 
might  have  refused  to  proceed  and  allowed  an  adjournment,  but  he  was 
wrong  in  proceeding  ex  parte, 

Mr.  a^ Beckett  for  the  Bespondent.  The  defect  in  the  applicant's 
notice  was  not  fatal  under  rule  156,  which  merely  provides  that  pro- 
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1871.        ceedings  may  be  in  the  forms  set  forth  in  the  schedule,  or  as  nev 

Insolvbncy.  thereto  as  possible.     Rule  4  expressly  directs  notice  of  opposition,  and 

J  the  Judge  cannot  be  held  to  be  wrong  in  refusing  to  hear  opposition 

Acock.      when  no  such  notice  has  been  given.     He  has  acted  within  his  powers, 

and  the  Court  will  not  entertain  an  appeal  on  a  matter  of  discretion  a 

to  practice.     Shruhsole  v.  Schneider  iy), 

Mr.  Lawes  in  reply. 


Me.  Justice  Moleswoiith. — I  think  if  the  objection  to  the  appli- 
cant's notice  had  been  merely  as  to  its  form,  the  learned  Judge  might 
have  heard  the  case ;  but  here  the  applicant  was  himself  in  the  wrong, 
as  to  omitting  to  intimate  the  necessity  of  a  notice  to  oppose,  and 
induced  the  Judge  to  hear  the  case  ex  parte,  because  the  trustee  had 
not  given  it.  It  was  carrying  the  rules  to  extremity  for  a  party,  him- 
self in  default.  I  reverse  the  order  with  costs,  without  prejudice  to  a 
new  application. 

Solicitors  :  Bayne%  for  Noicuti — Hophms 


(jf)    12W.  R.,  869. 
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Is  THE  Will  of  WILLIAM  SWAN.  1870. 


V 


Marriage — Deceased  wife't  neice — Revocation  of  will — Scotch  law,  EccLEaiAS- 

TICAL. 

Marriage  celebrated  in  Scotland  with  the  daughter  of  a  deceased  wife's  sister,  .,        7~  94^ 

the  parties  being  domiciled  in  Victoria,  held  to  revoke  a  will  made  before  the  

marriage,  though  bj  Scotch  law  such  a  marriage  might  be  void  and  not  voidable  1871. 

only. 


SemhUt  that  the  Court  cannot  take  judicial  notice  of  Scotch  law,  bnt  will, 
when  necessary,  allow  the  parties  to  furnish  evidence  of  it. 

W ILLIAM  SWAN^  domiciled  in  Victoria,  made  In's  will  on  19th 
December,  1SG7.  He  left  Victoria  on  a  visit  to  Scotland  accompanied 
by  a  daughter  of  his  deceased  wife's  sister  (also  domiciled  in  Victoria); 
and  in  Scotland,  on  12th  May,  1869,  married  her  according  to  the  rites 
of  the  Presbyterian  church,  of  which  they  were  both  members.  He 
died  on  21st  July,  1869.  The  executors  applied  for  probate  in  Vic- 
toria, and  the  eldest  son  of  the  testator  entered  a  caveat.  A  suit  was 
instituted,  but  was  left  undefended,  and  a  decree  made  for  Plaintiff,  no 
evidence  of  the  revoking  marriage  being  before  the  Court  (z).  The 
widow,  on  affidavit  of  the  above  facts,  obtained  a  rule  nUi  to  revoke 
probate.     None  of  the  facts  were  disputed. 

Mr.  Hohoyd  and  Mr.  Worthington  shewed  cause. — By  the  law  of 
Scotland  a  marriage  between  persons  in  the  relationship  existing  in 
this  case  is  not  voidable  only,  but  absolutely  void.  The  validity  of  a 
marriage  is  to  be  determined  by  the  law  of  the  country  in  which  the 
marriage  is  celebrated,  not  by  that  of  the  country  of  domicile.  By  the 
law  of  Scotland  the  ceremony  was,  in  this  instance,  an  absolute  nullity, 
except  in  so  far  as  it  made  the  parties  criminally  answerable.  Such  a 
marriage  was  in  Scotland  at  one  time  punishable  by  death.  The 
marriage  was  not  only  void  by  Scotch  law,  but  illegal  and  voidable  by 
English  law.  It  was  not  in  conformity  with  the  law  of  domicile,  and 
was  void  by  the  law  of  the  country  of  celebration,  it  was  therefore  no 
revocation  of  the  will. 

Mr.  «/".  ir.  Stephen  and  Mr.  a' Beckett  for  the  rule. — The  marriage  is 

to  be  regarded  as  to  its  effect  upon  property,  not  as  to  its  morality. 

No  considerations  of  public  policy  arc  involved.     Marriage  with  the 

niece  of  a  deceased  wife  would  give  the  husband  a  right  to  the  property 

(c)     Vide  McCallum  v.  Swan,  Ante^  Vol.  I.,  I.E.M.,  17. 


February  1. 
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1870.       Qf  the  wife,  and  the  widow  a  right  to  adminiBtration  on  his  integtacy. 
EccLKsiAs-    It  should  therefore  be  efficacious  to  prevent  a  prior  will  from  operating 
TicAL.       upon  the  husband's  property.     It  is  conceded  that  the  marriage  wodd 
In  the  Will  of  not  have  been  void,  but  voidable  only,  under  our  law,  and  that  the  mar- 
^^^'       riage  as  to  form  was  valid  under  the  Scotch  law      The  law  of  the 
country  of  celebration  governs  the  form  in  which  the  contract  is  to  be 
entered  into,  but  not  the  capacity  of  the  contracting   parties.    A 
marriage  between  cousins  domiciled  in  Victoria,  celebrated  in  a  foreign 
country  which  prohibited  marriage  between  cousins  would,  if  in  form 
in  compliance  with  the  law  of  the  country  of  celebration,  be  held  good 
in  Victoria.    The  right  of  marriage  cannot  be  lost,  and  is  not  restricted 
by  the  accident  of  temporary  residence  in  a  country  which  restricts  the 
rights  of  its  own  subjects  in  that  respect.     British  subjects  free  to 
marry  by  the  law  of  their  own  country  need  not  return  to  it  to  aioid 
an  incapacity  which  would  only  aifect  them  if  they  were  domiciled  in 
the  foreign  country  in  which  it  existed.     It  is  far  from  clear  on  the 
authorities  that  marriage  with  a  deceased  wife's  sister  is  void  in  Scat- 
land  ;  it  appears  in  some  cases  to  have  been  treated  as  voidable  odIt. 

The  following  authorities  were  referred  to  during  the  argument:— 
Butler  V.  Gastrill  (a),  Wortly  v.  Watkinson  (5),  2  Taylor  on  Evidence, 
5th  ed.,  pp.  1233, 1280 ;  DalrympU  v.  Dalrymple  (c),  Brook  v.  Brook  (rf), 
Ruding  v.  Smith  (c),  Scrimshire  v,  Scrimshire  (/),  Kent  v,  Burgeu  (^); 
Shelford  on  Divorce,  p.  87;  Ferguson's  Constitutional  Law  of  Scotland^ 
p.  211;  McDoualVs  Institutes,  p.  118;  1  Chit.  Black  Com.,  p.  435; 
Storey's  Conflict  of  Laws,  p.  222 ;  Middleton  v,  Janverin  {h),  Beg. 
V,  The  Inhabitants  of  Brighton  (j),  JSIlerton  ».  Gastrell  (Jc),  Beg.v,  Chad- 
wick  (Z),  Eeg.  V.  The  Inhabitants  of  St  Giles  (m),  Urskine's  InstMn. 
p.  114;  Mette  v.  Mette  (n),  Argent  t?.  Argent  (p),  Fenton  v.  Living- 
stone (jj),  Harford  v.  Morris  (q),  and  Caiterall  v.  Catterall  (r). 

Cur.  adv.  vvlt. 


(a)  Gilb.,  156.  (*)  1  Comyr.,  318. 

(h)  2  Lev.,  264.  (l)  11  Q.  B.,  228. 

(c)  2  Hagg.  Con.,  54.  (m)  lb.,  173. 

(d)  7  Jur.,  N.S..  422.  (n)  1  Sw.  &  T.,  416. 

(«)  2  Hagg.  Con.,  371.  (o)  84  L.  J.,  Prob.,  133. 

(f)  /&.,  395.  {p)  3Macq.,  497. 

{ffS  11  Sim.,  361.  (q)  2  Hagg.  Con.,  423. 

(A)  2  Hagg.  Con.,  437.  (r)  1  Rob.  Ecc.,  304. 

0)  30  L.  J.  M.  C,  197. 
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Mb.  Justice  MoLESifOBTH  : —  .  1871. 

EOOLXBIAB- 

Mr.  TVilliam  Swan  duly  executed  a  will  in  Victoria.     In  1868  lie       tic^. 
went  to   Scotland,  accompanied  by  Miss  Catherine  M,  Aitkin^  Us  In  the  WiU  of 
deceased  wife's  niece,  on  a  visit,  so  as  not  to  change  the  Victorian       Swaw. 
domicile  of  either.     They  were  married  in  Scotland,  12th  May,  1869,   Felmary  1, 
duly  as  to  form,  and  he  died  there.     The  question  I  have  to  decide  is 
whether  this  marriage  revoked  the  will. 

It  may  now  be  considered  as  settled,  after  much  controversy,  that 
such  a  marriage  was,  by  the  law  of  England,  prior  to  6  &  7  Ffc,  c.  54, 
incestuous,  so  as  to  be  voidable  by  legal  proceedings  in  the  lifetime  of 
the  parties,  instituted  by  them  or  others  interested,  but  not  after  their 
deaths  so  as  to  bastardise  the  issue — Butler  v.  Oastrell  (<),  Reg,  v. 
The  Inhabitants  of  Brighton  (f).  But  incestuous  marriages,  even  of 
the  most  flagrant  class,  until  avoided,  carried  with  them  the  ordinary 
legal  results  of  marriage — Shelford  on  Marriage^  p.  179,  and  references, 
Rolle  Ahr,,  p.  340 — the  right  of  dower,  administration,  perhaps  the  right 
to  maintain  actions  for  criminal  conversation,  or  the  liabilities  of  bigamy 
— Beg.  V.  Burke  (v).  It  is  conceded  that  our  law  is  the  same  as  the 
law  of  England  was  before  6  &  7  Vic.  It  appears  by  various  Scotch 
and  English  books — Fergusson's  Constitutional  Law  of  Scotland^  p.  211, 
McDoualVe  Institutes,  pp.  118,  116,  119,  Ershine^s  Institutes,  pp.  115, 
116,  and  Shelford  on  Marriage^  pp.  86,  99 — to  which  1  have  been 
referred,  that  the  laws  of  Scotland  concur  with  those  of  England  as  to 
holding  such  marriages  illegal,  and  go  further  than  them  in  holding 
them  to  be  absolutely  void. 

The  subject  of  this  will  came  before  me  originally  through  an  appli- 
cation for  probate  of  it  made  by  the  eiecutors.  A  caveat  was  lodged 
by  the  eldest  son  of  Swan,  and  a  bill  iiled  to  establish  the  will.  The 
caveator  did  not  resist  the  bill,  and  the  case  came  before  me  undefended, 
and  without  any  evidence  of  the  marriage.  On  the  27th  of  Jime  I 
granted  probate  without  expressing  any  opinion  on  the  point.  The 
widow  since  applies  to  revoke  probate  on  the  ground  of  the  will  being 
revoked  by  her  marriage. 

I  have  felt  very  great  doubt,  but  have  arrived  at  the  conclusion  that 
the  marriage  operated  to  revoke  the  will.     There  is,  I  think,  a  struggle 


s 


«)    Gilb.  R.,  156.  W    5  I.  L.  B.,  549. 

0    80  L.  J.  M.  C,  197. 
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in  our  law  between  two  conflicting  motives — ^the  inclination  to  prevent 
such  marriages,  and  the  disinclination  to  disturb  the  relations  which  in 
fact  result  from  them.     The  validity  of  marriages  as  to  ceremonial  and 
In  the  Will  of  80  forth  depends  upon  the  law  of  the  place  of  the  marriage,  but  as  to 
^^^'       the  policy  of  the  occurrence  of  such  marriages  and  their  results,  should 
depend,  I  think,  upon  the  laws  of  the  country  of  the  parties  in  which 
they  are  afterwards  probably  to  live.     In  Benton  v,  LivingtUme  (»),  a 
person  legitimate  in  England  as  born  of  a  marriage  only  voidable  was 
held  incapable  of  inheriting  in  Scotland  because  the  marriage  was  void 
there,  following  the  policy  of  Scotland.     Warrender  v.  Warrender  {x), 
shows  that  a  Scotchman  by  domicile,  married  in  England,  might  obtain 
an  effectual  divorce  in  Scotland,  that  being  a  matter  of  Scotch  pohey. 
In  Ruding  v.  Smith  (y),  it  was  held  that  a  marriage  between  persons  of 
British  domicile  at  the  Cape  of  Good  Hope,  not  conformable  to  Dutch 
law  as  to  the  ages  of  the  parties,  was  valid  as  conformable  to  the  law 
of  England:  Harford  v.  Morris  (z).   I  have,  after  much  hesitation  and 
with  much  doubt,  arrived  at  this  conclusion,  assuming  that  the  law  of 
Scotland  is  as  above  stated ;  but  I  do  not  think  I  could  properly  take 
judicial  notice  of  that  law,  and  should,  before  deciding  upon  it,  have 
given  the  parties  interested  in  supporting  an  opposite  view  of  it  other 
means  of  inquiry :  2  Taylor  on  Evidence, -p.  1233.     The  laws  of  England 
and  Scotland  profess  to  be  based  upon  the  law  of  Moses ;  but  judges 
determining  the  law  did  not  profess  to  do  so  upon  their  private  opinions 
about  the  language  of  his  writing,  nor  do  I. 

Upon  the  rule  nisi  obtained  by  Catherine  Swan,  I  am  prepared  to 
order  that  Duncan  McGallum,  John  McLellan,  and  Donald  MeFherscm 
bring  in  the  probate  of  the  alleged  will  of  William  Swan,  deceased, 
dated  the  27th  day  of  June,  1870,  and  that  the  said  probate  be  revoked, 
inasmuch  as  the  said  will  was  revoked  by  the  marriage  of  the  said 
William  Swan  and  Catherine  Swan.  Direct  that  this  order  be  without 
costs  as  between  the  parties  to  it,  but  without  prejudice  to  their  right 
to  be  indemnified  for  the  same. 

Solicitors :  Smale — Taylor  Sf  Buckland. 


(it)    5  Jnr.,  N.S.,  1183. 
(x)    2  C.  &  F.,  488. 


M    2  Hagg.  Con.,  885. 
(z)    /J.,  430,  431. 
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In  the  Wiii  OP  CHAELES  EDGAE  LABILLIEEB.  1871. 

JSwwutor  abroad — AdminUtr<Mon  c.t,a. — SubHituted  attomw,  Ecclbsias- 

TICilL. 

AdminiBtration  c.ta,  ^ranted,  under  special  oircumstances,  to  saTietitnted      ,,     7"^^ 
XI.  ^  i.       u      J  March  90. 

attorney  of  executor  abroad.  April  6  18 


M 


.E.  DRUMMOND  moved  for  adminiBtration  with  the  will 
annexed  to  JEdward  Klingend^r,  the  substituted  attorney  of  the 
attorneys  of  the  executor,  who  resided  in  England. 

Mb.  Justice  Moleswobth. — I  have  on  several  occasions  refused 
applications  of  this  nature,  as  the  substitution  increases  the  risk  of 
fraud  and  necessitates  evidence  of  a  double  representation.  It  would 
be  much  more  convenient  for  people  who  think  fit  to  appoint  persons 
to  act  in  their  stead,  to  appoint  those  who  they  are  assured  will  act. 
If  any  special  facts  can  be  shewn,  the  matter  may  be  mentioned  again. 


Mr.  Drummond  renewed  the  application,  and  stated  that  the  estate  April  6. 
was  large,  the  necessity  for  administration  urgent,  and  that  the 
attorneys  declined  to  act.  One  of  them.  Sir  James  McOulloeh,  had 
public  duties  as  Chief  Secretary,  which  the  Court  might  recognise  as 
reasonable  cause  for  his  objecting  to  undertake  the  administration 
himself. 

Hts  HoxoB  made  the  order.  April  18. 

Solicitors :  Klingender  Sf  OharBley, 
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1871.        Ik  the  Goods  op  "WILLIAM  PEEBLES,  Deceased,  Intkstxte. 
li^^^.  HALL  V.  NELSON. 


TIOXL. 


jLa¥>il  17  as    '^^**^^^^^if>^ — Infancy — ImmoraUfy — Improper  dealing  with  inUtiate^t  edate^ 
'^       '  CosU — Evidence  of  age-^Admiteiotu, 

On  the  death  of  an  intestate,  his  nephew  took  possession  of  his  shop  and  stock- 
in-trade,  and  carried  on  the  basiness  on  his  own  behalf,  keeping  no  Mpante 
acooant  of  the  intestate's  property. 

Sield,  that  this  disentitled  him  to  administration. 


In  answer  to  a  Bill  praying  the  grant  of  letters  of  administration  the  Defen- 
dant pleade<l  the  infancy  of  the  Plaintiff.  The  Plaintiff  not  having  prored  bis 
majority,  bill  dismissed  bat  without  costs. 


Whether  immorality  and  dissolute  habits  in  a  man  is  ground  for  refilling  the 
grant  to  him  of  letters  of  administration  as  next  of  kin  of  an  intestate,  quere 

A  witness's  evidence  of  his  recently  having  attained  fVill  age  is  inadmiaible. 
He  may,  however,  prove  himself  to  be  more  than  a  certain  age  by  speaking  to  his 
own  recollection  of  facts. 

Admissions  made  by  a  Plaintiff  as  to  his  own  age  are  inadmissible  against  hiia, 
where  his  own  evidence  aa  to  age  is  inadmissible  for  him. 

Statements  made  by  an  uncle  as  to  the  age  of  his  nephew  rejected,  where  the 
uncle's  means  of  knowledge  waa  not  shewn. 

Evidence  of  a  sister  stating  herself  to  be  only  two  years  older  than  the  IlaintiiT, 
as  to  the  Plaintiff  being  of  age,  rejected. 

William  Peebles,  died  in  the  year  1870,  intestate,  a 
widower,  leaving  infant  children.  On  the  22nd  September,  1870,  the 
Plaintiff,  Nathaniel  Hall,  a  nephew  of  the  deceased,  gave  notice  br 
advertisement,  of  his  intention  to  apply  for  letters  of  administration. 
A  caveat  was  lodged  by  the  "Defendant,  James  Xelson,  a  cousin  of  the 
deceased's  wife ;  and  thereupon  this  suit  was  instituted.  The  Plain- 
tiff's right  to  administration  was  resisted  on  two  grounds.  (1)  That 
he  was  an  infant  under  21  years  of  age.  (2)  That  he  was  a  person 
of  immoral  character  and  dissolute  habits. 

Mr.  Atkins  for  the  Plaintiff. 

Mr.  Wehh  for  the  Defendant. 
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In  the  examination-in-cliief  of  the  PlaintifF,  he  was  asked  what  was        l^^l- 
his  age.     This  was  objected  to  bj  Counsel  for  the  Defendant,  on  the    Ecolisiab- 
ground  that  a  witness  could  not  give  evidence  of  his  own  birth,  and  the       "^^*^' 
objection  was  allowed.     The   Plaintiff's  sister  was  then  called,   yrho  Intheffoodsof 

stated  that  the  deceased  had  informed  her  that  the  PlaintifF  was  over  * 

21  years  of  age.  This  evidence  was  also  objected  to  and  rejected,  as  Hall 
it  did  not  appear  what  the  deceased's  means  of  knowledge  was.  The  Kblbov. 
witness  then  said,  that  of  her  own  knowledge  the  Plaintiff  was  over  21 
years  of  age ;  but  in  cross-examination,  admitted  that  she  believed 
herself  to  be  only  2»3  years  of  age.  For  the  defence  upon  this  point  a 
witness  was  examined,  who  stated  that  the  Plaintiff  had,  subsequently 
to  his  arrival  in  this  colony  seven  years  before,  stated  that  his  age 
was  13  years ;  and  that  the  deceased  had  stated  the  Plaintiff  to  be 
of  an  age  which  would  make  him  under  21  years  at  present. 

Upon  the  second  ground  of  defence,  general  evidence  of  character 
was  given  on  the  part  of  the  Plaintiff.  For  the  Defendant,  evidence 
was  given  by  a  Sergeant  of  Police,  that  he  had  frequently  found  the 
Plaintiff  in  brothels  and  other  low  places,  and  though  he  did  not 
absolutely  live  in  a  specified  place  of  bad  repute,  he  used  to  stop 
there  nearly  every  night,  especially  in  one  house.  He  had  looked 
upon  him  as  the  "  fancy  man "  of  one  woman,  with  whom  he  was  often 
in  company,  and  who  used  to  beat  him  for  going  with  other  women. 
AU  this  was  at  least  18  or  20  months  ago,  and  he  had  not  seen  Hall  in 
such  bad  society  since,  but  now  and  then  met  him  at  a  dancing-saloon. 
Other  witnesses  proved  that  there  were  frequent  disturbances,  at  late 
hours  of  the  night  in  the  house  occupied  by  the  Plaintiff  and  his  sister, 
and  that  the  Plaintiff  was  in  the  habit  of  frequenting  dancing-rooms 
and  other  places  of  ill-repute,  with  girls  of  bad  character.  The  Plaintiff 
in  cross-examination,  admitted  that  he  went  to  the  Colosseum  and 
Continental  dancing-rooms  and  such  places,  occasionally ;  and  also 
admitted  having  lived  for  three  months  with  a  girl  he  took  off  the 
town,  whom  he  had  often  taken  to  the  Colosseum,  and  whom  he 
promised  to  marry  if  she  kept  straight,  but  whom  he  did  not  marry. — 
He  denied  that  he  frequented  the  specified  place. 

It  was  further  proved,  that  the  Plaintiff,  on  the  lunacy  of  the 
intestate,  which  occurred  shortly  before  his  death,  took  possession  of 
his  shop  and  stock-in-trade,  and  hence  to  the  present  time  carried  on 
the  business  as  on  his  own  behalf,  without  keeping  any  separate 
account  of  the  goods  of  the  intestate  realised  by  him. 
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1871.  xt  was  Bubmitted  for  the  Defendant,  that  the  facts  disclosed  in  the 

EccussiAS-    eyidence  disentitled  him  to  administration,  even  supposing  he  was  of 
^^;^       age,  which  had  not  been  proved. 

Inthesioodsof  Our,  adv.  wiU, 

Pesblxs. 


Hall 

V, 

Nelsov. 
April  25. 


Mb.  Justice  Moleswobth  : — 

The  Plaintiff  in  this  case  is  seeking  administration  of  the  goods 
of  William  FeehleSy  deceased.     He  appears  to  be  his  nephew. 

The  first  question  raised  with  reference  to  his  fitness  for  the  office  is, 
whether  he  was  of  the  full  age  of  21  years,  on  the  22nd  of  September, 
1870,  when  his  advertisement  of  notice  of  application  appeared.  His 
appearance  would  lead  one  to  say  that  he  was  so,  but  not  decisively. 
He  tendered  his  own  evidence  as  to  his  age,  which  I  think  is  inadmis- 
sible, for  no  man  recollects  his  own  birth.  In  the  case  of  a  person  d 
more  advanced  age,  say,  of  a  person  of  30, 1  would  have  no  hesitation 
in  receiving  his  evidence  that  he  was  more  than  21,  because  he  might 
recollect  facts  more  than  21  years  before;  and,  therefore,  say  with 
certainty,  that  he  was  over  21  years  of  age.  When  a  man  othcrwiM 
speaks  about  his  age,  he  speaks  merely  from  the  cumulative  hearsay  of 
others,  and  his  evidence  appears  to  me  not  be  admissible.  Weitropp  t. 
Bruce  (a).  There  was  evidence  given  of  his  own  statement  six-and->r 
half  years  ago,  that  he  was  then  only  18 ;  but  I  think,  on  tiie  same 
principle  that  I  reject  his  own  evidence  of  his  age,  I  should  reject  the 
inconsistent  statement  made  by  him  at  a  former  time.  If  I  had  received 
his  own  evidence  as  to  his  age,  these  statements  of  his  would  have  been 
admissible  evidence  to  contradict  him ;  but  one  being  rejected  the  otibst 
should  be  also.  Both  sides  have  given  evidence  of  the  statementB 
of  the  deceased,  Peebles.  1  do  not  receive  either  of  those,  because  I 
am  not  shewn  Peebles*  means  of  knowledge.  Then  the  sister's  evidence 
was  offered,  who  stated  herself  to  be  23,  but  I  think  I  should  not 
receive  her  evidence  either,  as  to  the  fact  of  his  birth,  she  not  being  as 
to  ordinary  memory  able  to  recollect  it.  The  parties  came  out  from 
Ireland  about  seven  years  ago,  and  this  produces  the  difficulty  as  to 
proving  the  Plaintiff's  age ;  but  I  do  not  think  I  ought,  in  regard  to 
that  difficulty,  to  alter  the  ordinary  rules  of  evidence. 

(a)    Batty,  155. 
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The  answer  also  puts  in  issue  the  immorality  of  the  Plaintiff's  life,         ^871. 
and  there  is  evidence  of  his  having  been  a  young  man  of  dissolute    Ecclesias- 
habits,  and  having  been  on  the  point  of  marrying  a  woman  of  known       tical. 
dissolute  habits.     This  does  not  comedown  to  a  very  recent  period, /n^A^^oorfjq/" 
but  I  do  not  think  the  interval  sufficiently  long  to  enable  me  to  say 
that  his  character  is  amended.     There  is  no  evidence  of  misconduct  of 
his  at  his  own  house.     It  is  unnecessary  for  me  to  express  an  opinion 
as    to  what  the  legal  result  of  this  should  be,  as  to  granting  or  with- 
holding administration.       Immorality   does    not    come   amongst  the 
objections  enumerated  in  Williams  on  Executors,  p.  431.     The  guardian- 
ehip    of   the  infant  children   of  Feehles  is  not  the   same  thing  as 
administration  of  his  goods,  so  that  I  should  not  weigh  the  Plaintiff's 
character  by  the  same  tests  on  the  subject  of  appointing  him  adminis- 
trator, as  I  should  if  it  involved  his  being  guardian. 


Peebles. 

Hall 
Nelson. 


In  the  course  of  the  proceedings  it  has  been  incidentally  disclosed, 
that  upon  the  deceased  becoming  a  lunatic  the  Plaintiff  took  possession 
of  the  stock-in-trade  and  shop,  and  ^continued  to  carry  on  the  business 
in  it,  and  has  kept  no  proper  or  distinct  accounts  as  to  the  stock-in- 
trade  as  it  stood  at  the  time  he  took  possession  and  as  it  now  stands, 
he  having  sold  some  part  of  the  stock  and  added  other  stock.  This 
confusion  which  he  has  created  would,  of  itself,  be  a  reason  why  I 
should  not  grant  him  administration. 

As  I  refuse  the  Plaintiff  administration  on  the  ground  of  his  not 
having  shewn  himself  of  full  age  ;  for  the  same  reason,  I  will  not  give 
costs  against  him.     His  non-age  would  excuse  him  from  costs. 

"  Declare  that  the  facts  stated  in  the  hill  are  proved,  hut  that  the  Plaintiffhas  failed 
**  to  show  that  he  is  of  the  age  of  21  years ;  and  that  he  appears  to  be  a  person  of 
"  immoral  character,  leading  a  dissolute  life.  Declare  that  the  Defendant  is  a  cousin 
•*  of  the  deceased  wife  of  William  Peebles.  Order  that  the  parties  abide  their  own 
**  costs  as  between  themselves,  without  prejudice  to  the  claim  of  the  Defendant  to  be 
**  indemniiled  as  to  costs  out  of  the  assets  of  William  PeebUs" 


Solicitors :  OilloU — Kidston, 
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TIOAL. 


Mom  11  18.  ^^  application  to  revoke  probate  to  one  of  several  execators,  made  with  lot 

coDsenti  TV  ill  not  be  granted  mnleas  be  is  proved  not  to  bave  acted. 

An  executor  may  be  allowed  to  renonnoe  probate,  after  a  grant  of  probate  to 
bim^  when  be  baa  not  acted,  and  probate  bas  not  passed  tbe  seal  of  tbe  Court. 

-IT  EOBATE  bad  been  granted  to  two  executors,  reserving  leave  to  a 
third  to  come  in  and  prove.  The  two  executors  who  obtained  the  grant 
differed  as  to  the  valuation  of  the  assets  for  the  purpose  of  probate 
duty,  and  made  an  affidavit  to  that  effect,  and  that  they  desired  the 
grant  of  probate  to  one  of  them  (Patrick  FamelT)  to  be  revoked. 

Mr.  Fullerton  moved  for  an  order  revoking  probate  as  to  the  one. 

Mb.  Justice  Molsswobth. — I  cannot  grant  the  application.  The 
affidavits  do  not  shew  that  the  executor  as  to  whom  the  revocation  is 
sought,  has  never  acted.  If  he  has  acted,  it  cannot  be  revoked.  As  to 
the  inconvenience  which  may  arise  from  disagreement  as  to  the  amount 
of  duty,  the  Act  makes  no  provision  for  such  a  case,  and  the  Court  has 
no  power  to  remedy  it. 


S 


Jfay  18.  Mr.  Fullerton^  on  behalf  of  Patrick  Pamell,  moved  that  he  might  be 

allowed  to  renounce  probate,  and  that  probate  might  be  granted  to  the 
other  executor  alone.  It  appeared  by  affidavit  that  Patrick  Pamell 
had  not  intermeddled  with  any  of  the  assets,  and  that  the  order  had 
not  been  taken  out.  Probate  not  having  passed  the  seal  of  the  Court 
no  revocation  is  necessary :  Jackson  v.  Whitehead  (b),  WUUam  (m 
ExecutorSy  5th  ed.,  p.  246. 

Mb.  Justice  Moleswobth  made  the  order. 

Solicitor:  Orason, 

(b)    3Pbillim.,677. 


INSOLVENCY,  ECCLESIASTICAL,  &  MATRIMONIAL  CASES.  57 


Ik  the  Goods,  aot)  In  the  Beal  Estate,  op  THOMAS  GEAHAM,        1871. 

Deceased,  Intestate.  EcclebiTs- 

GRAHAM  V,  EDWAEDS.  tical. 

GRAHAM  V.  DYER.  ^ 

GRAHAM  V.   COZENS.  16,19,25  81. 

Administration —  Caveat —  Suit — Evidence — Revocation  — Practice  BcclesiasticaL 

When  a  caveat  is  filed  after  tlie  fourteen  days  from  publication  of  notice 
allowed  by  Supreme  Court  Rules,  cap.  viii.,  r.  8,  and  a  suit  is  instituted,  if  the 
Defendant  does  not  appear,  the  Plaintiff  is  entitled  to  a  decree  without  going 
into  eridence. 

AUter,  where  the  caveat  is  filed  within  the  fourteen  days.  Observations  as  to 
the  evidence  to  be  given  in  the  latter  case  when  the  Defendant  does  not  appear. 


When  a  decree  is  made  in  favour  of  the  Plaintiff  in  a  suit  for  administration, 
administration  should  not  be  granted  upon  making  the  decree,  but  thereafter 
apon  the  ordinary  motion. 

Administration  may  be  granted  notwithstanding  a  caveat,  if  no  authority  to 
file  the  caveat  be  lodged  as  required  by  Supreme  Court  Rules,  cap.  viii.,  r.  8. 
Administration  granted  in  such  a  case  on  motion,  on  notice  to  the  caveator. 


Application  for  rule  niei  to  revoke  administration  made  by  a  solicitor  as 
on  behalf  of  persons  interested  out  of  the  jurisdiction,  who  had  given  no  express 
instructions  for  such  application,  refused. 

Srnnhle,  such  an  application  might  be  granted  if  made  by  the  solicitor  himself. 

JjLaBT  OBJ  ham,  alleging  herself  to  be  the  widow  of  Thomas 
Orahatn,  who  died  intestate*  on  the  Slst  January,  1871,  advertised 
in  the  usual  form  her  intention  to  apply  for  administration  of  his 
personal  estate,  and  for  a  rule  to  administer  his  real  estate.  Three 
cayeats  were  entered  against  the  application  by  Edwards,  I>y^  and 
GozenSy  each  after  the  expiration  of  fourteen  days  from  the  publication 
of  the  notice  within  which  caveats  should  be  lodged  under  Supreme 
Court  Rules,  cap.  viii.,  r.  8.  Separate  suits  were  instituted  by  the 
applicant  against  each  caveator.  Edwards  did  not  plead,  but  the  other 
caveators  put  in  pleas,  denying  that  the  applicant  had  been  lawfully 
married  to  Oraham,    These  three  suits  now  came  on  to  be  heard. 

Mr.  Webb  for  the  Defendant  Edwards,  Mr.  Holroyd  for  the  Defen- 
dant Dyer^  and  Mr.  a^ Beckett  for  the  Defendant  Oaxens,  appeared  to 
consent  to  s  decree  for  the  Plaintiff. 
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In  the  goods 

and  real  estate 

of 

Qraham. 

Gbaham 

V. 

£dwai{Ds. 

Same 

Dyeu. 

Samb 

Cozens. 


Mr.  J.  W,  Stephen  and  Mr.  Lawes,  fop  the  Plaintiff,  submitted  tliat 
the  caveats  having  been  lodged  after  the  time  aUovred  by  the  rules, 
and  the  Defendants  consenting,  the  Plaintiff  was  entitled  to  a  decree 
without  giving  evidence. 

Mr.  Bunny  called  the  attention  of  the  Court  to  the  fact  that  a  letter 
had  just  arrived  from  England,  from  which  it  appeared  that  the  Plam- 
tiff's  marriage  was  invalid,  and  that  the  intestate  had  sons  by  a  former 
marriage  living  in  England  ((?).  The  receipt  of  the  letter  was  verified 
by  an  affidavit  by  Mr.  Charsley^  a  solicitor. 

Mb.  Jttbticb  Moleswobth. — I  can  take  no  notice  of  this  matter  in 
the  present  suits.  The  decree  in  them  would  not  conclude  the  som' 
right  to  administer.  I  shall  postpone  the  case  to  consider  the  course 
to  be  pursued  as  to  evidence. 


May  19.  On  the  causes  coming  on  after  the  adjournment,  judgment  waa  deli- 

vered  as  follows : — 

Mb.  Justice  Moleswobth:—- 

The  rules  of  Court  are  hard  to  be  construed.  They  require  that 
caveats  should  be  lodged  within  fourteen  days  of  the  advertisem^t 
Previous  to  my  coming  on  the  Bench  the  practice  was  settled  that 
there  should  be  an  affidavit  of  search  for  a  caveat  up  to  the  day  on 
which  the  application  was  made.  The  Court  took  notice  of  the  caveat 
whether  it  was  lodged  within  time  or  not.  In  some  instances  the 
Court  exercised  a  discretion  as  to  those  not  lodged  within  the  time, 
whether  they  would  allow  them  to  remain  or  not,  according  to  the 
position  of  the  parties.  If  the  caveat  is  not  lodged  vdthin  the  fourteen 
days,  the  party  who  lodges  it  may  proceed  with  it  or  not.  If  it  is 
lodged  within  fourteen  days,  the  case  must  proceed,  and  the  Defimdant 
is  not  master  of  the  situation.  At  the  hearing,  if  there  is  no  reaiBt- 
ance,  the  Court  will  receive  evidence  of  the  affirmative  fjActs  mentioned 
in  the  bill,  will  require  proof  of  those  facts,  and  make  a  decree  accord- 
ingly. I  do  not  think  the  Court  ought  to  go  further  and  sift  the  &ct8, 
or  decide  anything  which  might  come  before  it  afterwards  as  between 
other  parties. 


(c)    These  facta  were  afterwards  established  in  the  Equity  suit  of  Qraham  o.  Qrekeat 
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In  the  case  of  McCalliim  v.  Swan  (J),  where  the  Defendant  withdrew 
his  opposition,  I  required  the  Plaintiff  to  offer  affirmatiye  evidence  of 
the  facts  mentioned  in  the  bill.  The  answer  set  up  a  marriage  subse- 
quent to  the  will,  but  there  was  no  proof  of  the  marriage,  and  I  did 
not  then  decide  anything  in  regard  to  that  marriage.  There  the  caveat 
was  lodged  in  time,  and  there  I  received  evidence  of  the  affirmative 
facts  mentioned  in  the  bill.  The  case  of  Law  v.  Somner  (e)  seems  to 
be  inconsistent  with  the  view  I  now  express,  for  there  a  widow  who 
BUccesBfuUv  opposed  before  me  probate  of  a  will,  withdrew  her  opposi- 
tion on  appeal ;  the  full  Court,  without  entering  upon  the  facts,  allowed 
the  appeal,  without  expressing  any  opinion  on  the  propriety  or  impro- 
priety of  my  decision.  If  the  subject  had  been  considered  with  refe- 
rence to  the  language  of  the  rules,  and  was  the  deliberate  opinion  of 
the  fuU  Court,  of  course  I  should  yield  to  it.  But  it  does  not  appear 
that  the  point  was  brought  properly  before  the  Court;  and  I  do  not  think 
that  the  rule  laid  down  in  that  case,  is  one  which  I  should  follow. 


1871. 

Ecclesias- 
tical. 


In  the  ffoods 
and  real  ettate 

of 
Qbaham. 

Gkaham 

V. 

Edwabds. 
Same 

V, 

Dybb. 

Same 

o. 

COZBNB. 


Decree  far  Plaintiff^  in  each  suit, 

Mr.  Jl  W.  Stephen  moved  for  the  administration  order  and  rule  upon 
the  materials  already  before  the  Court. 

The  Begistrar  informed  the  Court  that  caveats  had  been  lodged  on 
behalf  of  the  sons. 

Mb.  Justice  Moleswobth. — The  practice  has  been  to  make  an 
application  separate  from  the  suit  for  administration.  There  may  be 
sarprise  and  fraud  of  all  kinds,  if  administration  is  granted  immediately 
upon  making  the  decree.  In  this  case  there  are  special  facts  which 
induce  me  to  adhere  strictly  to  the  rule. 


Mr.  J,  W,  Stephen  and  Mr.  Lawes  now  moved  on  notice  to  Mr.  Ohartleyy 
who  had  entered  a  caveat  as  proctor  of  the  sons,  for  orders  as  to  the 
land  and  goods. — The  caveat  is  irregular.    It  is  lodged  too  late,  and  no 


Jfay  26. 


(d)   Ante,  VoL  I.,  I.E.M.,  17. 

(«)  In  this  Bnit,  reported  Vic,  No. 
Cat,,  69,  a  widow  taking  a  larger  interest 
nnder  her  hnaband's  wUl  than  she  would 
We  taken  nnder  his  intestacy,  succeeded 
before  the  primary  Judge  in  opposing 


probate  on  the  ground  of  undue  influence 
and  want  of  testamentary  capacity,  but 
on  appeal  offered  no  opposition  to  pro- 
bate being  granted,  which  was  granted 
by  the  appellate  Court  accordingly. 
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1871. 

EOOLBSIAS- 
TICi.L. 

In  the  goods 
and  real  estate 

of 
Ghaham. 

Qbaham 

V. 

Edwabds. 
Same 

V, 

DrsB. 

Same 

9. 

Cozens. 


authority  for  filing  it  has  been  lodged  as  required  by  Supreme  Cooit 
Eules,  cap.  yiii.,  r.  8.  The  caveat  should  therefore  be  treated  as  a 
nullity:  In  re  O'Keefe  (/). 

Mr.  Bimny  for  Mr.  Oharaley. — The  provision  as  to  filing  the  autho- 
rity is  merely  directory,  and  compliance  is  not  essential  to  the  validity 
of  the  caveat.  There  being  a  caveat,  it  can  only  be  disposed  of  by  a 
suit,  and  Mr.  Charsley  has  given  an  undertaking  to  appear  to  any  suit 
which  may  be  instituted.  To  give  to  the  rule  the  prohibitory  effect 
contended  for  would  facilitate  fraud,  and  the  Court  might  be  powerless 
to  withhold  administration  from  a  person  seeking  it  under  circumstances 
known  to  be  fraudulent. 


Mr.  J.  W,  Stephen  in  reply. 


Our,  adv,  vuU. 


May  31,       Me.   JUSTICE  MOLESWQRTH  : — 

In  this  case  administration  of  the  real  and  personal  estate  of  Mr. 
Thomas  Oraham,  deceased,  was  sought  by  Mary,  claiming  to  be  his 
widow,  and  who  unquestionably  was  formally  married  to  him  in  the 
year  1840.  Several  caveats  were  lodged  by  persons  denying  her  right, 
upon  the  grounds  of  her  having  been  married  to  another  man  before 
1840,  then  living.  Those  persons,  however,  withdrew  their  opposition, 
and  upon  consideration  I  thought  right  to  make  orders  establishing  her 
right  as  against  them,  without  further  investigation. 


Another  opposition  ha-s  been  since  started  by  Mr.  Charsley,  a  proctor. 
He  alleges  that  there  are  two  men  in  Yorkshire  who  claim  to  be 
Qraham^s  sons  by  a  woman  whom  he  married  in  England  in  1820,  and 
who  lived  to  1860 ;  that  Qrdham  wrote  to  them  a  letter  in  1870,  of 
which  no  copy  has  been  produced,  but  the  contents  of  which  are  to  be 
surmised,  from  the  course  they  pursued  about  it,  as  shewing  a  disposi- 
tion to  recognise  them,  if  living,  as  sons,  and  to  provide  for  them. 
They  procured  evidence  of  their  relationship  and  identity,  and 
answered  him  through  a  solicitor,  sending  documents  to  establish  those 
facts,  and  that  solicitor  also  communicated  with  Mr.  Oharsleys  firm 
here,  apparently  wishing  them  to  look  after  the  sons'  interest— I  sup- 
pose, in  inducing  Graham  to  provide  for  them  voluntarily.     The  same 

(/)   6  W.  W.  &  A'B.,  I.E.M.,  38. 
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correBpondehce  deBcribee  them  as  in  narrow  circumstances.  Graham 
died  January  1871,  before  those  letters  from  England  arrived.  Oharsley, 
long  after  the  fourteen  days  from  the  adyertisement  had  expired, 
lodged  cayeats  as  proctor  for  the  sons  of  Graham^  with  undertakings 
to  appear  to  any  suit  instituted  by  Mary  Chraham.  The  documents 
produced  by  Gharsley  are  not  evidence  as  against  Mary  Graham,  but 
are  calculated  to  produce  a  considerable  impression  of  the  truth  of  the 
case  which  he  presents.  He  was  served  with  notice  of  the  application, 
and  appeared  by  counsel. 

The  first  question  which  1  have  to  consider  is,  whether  I  should  hear 
him  under  his  caveats,  which  were  not  accompanied  under  rule  8,  cap. 
viii.,  by  his  authority  for  lodging  the  caveats.  Oharsley  has  not,  and 
could  not  possibly  have  such  authority.  I  think  the  language  of  the 
rule  distinct,  and  its  policy  of  great  importance,  that  those  seeking 
probates  or  administrations  are  not  to  be  embarrassed  by  persons 
throwing  doubts  upon  their  rights  on  behalf  of  others  not  here,  or  not 
interfering  themselves,  the  persons  lodging  the  caveat  incurring  no 
responsibility.  Gharsley  has  no  authority  from  the  alleged  sons  to 
represent  them  as  to  litigation  about  an  administration  of  the  father's 
estate,  and  there  is  no  reason  to  say  that  they  should  be  liable  for  the 
costs,  or  bound  by  the  results  of  such  litigation.  I  decided  this  point 
already  in  In  re  O'Keefe  (y).  The  report  does  not  notice  that  the  appli- 
cant had  previously  obtained  orders  upon  the  widow  to  bring  in  the 
will,  and  had  been  long  obstructed  by  her,  and  she  could  not  be  sur- 
prised by  the  administration  being  granted  without  ftirther  notice.  I 
therefore  dispensed  with  the  notice  to  the  proctor  who  entered  the 
caveat. 


1871. 

EOCLESIAB- 
TICAL. 


In  the  yooda 
and  real  ettate 

of 
Qraham. 

Graham 

V. 

Edwabdb. 
Same 

V. 

Dtbb. 

Same 

V, 

Cozens. 


I  think  it  better  to  deal  with  the  case  without  at  all  entering  into 
the  merits  upon  a  one-sided  inquiry.  The  applicant's  materials  are 
regular.  The  facility  of  revoking  an  administration  granted  should  in 
8omo  degree  be  greater  when  it  is  granted  without  sifting.  I  shall 
enter  as  read  the  documents  filed  by  the  applicant  and  Ghai^eley;  shall 
describe  Mr.  Bunny  as  appearing  as  for  Gharsley  or  the  sons,  as  he 
prefers ;  preface  the  order  with  a  declaration  that  it  appeared  to  the 
Court  that  Mr.  Bunny  could  not  be  heard,  or  the  documents  filed  by 
Chardey  be  used,  to  oppose  the  right  of  the  applicant  to  administra- 
tion, inasmuch  as  no  authority  was  filed  with  the  caveats. 


{g)    6  W.  W.  &  A'B.,  I.E.M.,  88. 
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1871. 

EOCLSSIAS* 
TICAL. 

In  the  goods 
and  reeU  ettate 

of 
Graham. 

Gbauam 

V. 

Edwabdb. 

Same 

p. 
Dyeb. 

Same 

V, 

Cozens. 


Mr.  Bunny  wished  to  be  entered  as  appearing  both  for  the  sons  and 
for  Mr.  Gharaley;  but  on  this  being  objected  to,  he  elected  to  appear  u 
for  the  sons. 


June  20. 


Mr.  Btmny  now  moved  for  a  rule  calling  on  Mary  Gh'ahMm,  the  admmis- 
tratrix,  to  show  cause  whj  the  orders  granted  as  above  should  not  be 
set  aside  and  the  letters  cancelled;  on  an  affidavit  of  Mr.  Ghanloj 
setting  out  the  facts  previously  brought  to  the  notice  of  the  Court, 
from  which  it  appeared  that  when  the  sons  instructed  Mr.  C7Aar*Z^they 
were  not  aware  of  their  father's  death ;  and  setting  out  additional  facts 
shewing  the  invalidity  of  the  marriage  with  the  intestate  by  reason  of 
the  administratrix  having  then  had  a  husband  living. 

Mb.  Jttbtice  Molbswoeth. — On  whose  behalf  do  you  apply? 

Mr.  Bwmy. — On  behalf  of  the  two  sons  of  the  intestate,  who  are  now 
in  England. 

Mb.  Jttstice  Moleswoeth.  —  Mr.  Ohar^ley  has  volunteered  to 
appear  for  the  sons.  They  could  not  have  instructed  him  in  the  matter, 
as  they  did  not  know  of  their  father's  death.  If  Mr.  Charsley  applied 
for  a  rule  on  his  own  behalf  I  should  probably  grant  it,  and  be  would 
then  be  answerable  for  the  costs  if  it  were  discharged.  When  the 
parties  in  England  know  the  facts  they  may  probably  employ  him,  hut 
until  they  set  the  law  in  motion  properly,  by  instructing  some  one  to 
appear  for  them,  I  cannot  interfere  as  on  their  behalf. 


Application  refiued. 


Solicitors:  Windsor — Klingender  Sf  Gharsley — McGregor^  Bamtajf^ 
Brake — Edwards. 
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Iif  THE  Goods  op  EMANTJBL  Q-RIMMETT,  Deceased,  Intestate.        i87l. 

GRIMMETT  v.   GRIMMETT. 


Feme  coverts — Will — Assent  of  husband. 


EOCLBSIAS- 
TICAL. 


A  ferns  coverte  living  apart  from  her  husband,  and  maintaining  herself  by  her  ir^^^  A 
ovm  earnings,  deposited  money  in  a  Savings  Bank,  and  made  a  will  giving  certain 
specific  legacies,  and  bequeathing  the  residue  of  her  personal  estate  to  W.  &.,  an 
adopted  son.  After  her  death  her  husband,  by  letter,  claimed  all  money,  &c.,  of 
hers  at  her  death  as  his,  but  authorised  the  executors  named  in  her  will  "  to  turn 
everything  over  to  W.  G.,  and  get  the  cash  transferred  to  his  name."  The  wife's 
will  was  never  proved.  The  husband  subsequently  died  abroad  intestate,  leaving 
no  property  in  Victoria  other  than  that  purported  to  be  bequeathed  by  the  wife. 

Meld,  that  the  husband  had  not  assoi  ted  to  his  wife's  will,  so  as  to  validate  it; 
and  that  his  next-of-kin  in  Victoria,  was  entitled  to  administration,  in  respect  of 
the  property  in  the  possession  of  the  wife  at  her  death. 

EmANZTEL  GBIMMETT  died  25th  July,  1866,  intestate,  leaving 
no  widow  or  lawful  issue.  He  left  two  brothers  —Timothy,  who  has 
Bince  died,  and  Thomas,  the  Plaintiff — and  two  sisters,  resident  in 
England.  The  Plaintiff  adyertised  for  administration,  and  the  Defen- 
dant lodged  a  caveat.     Hence  this  suit. 

The  plea  of  the  Defendant  stated  that  he  was  adopted  by  Emanuel 
Grimmetf,  as  and  for  his  son,  and  lived  with  him  and  his  wife  till  1857, 
when  JEknanuel  deserted  his  wife,  and  left  Victoria.  That  after  the 
desertion.  Defendant  resided  with  Mrs.  Qrimmett  until  she  died.  That 
she  pursued  the  calling  of  a  monthly  nurse,  and  Defendant  was  em- 
ployed as  assistant  in  a  tobacco  manufactory,  and  regularly  handed 
over  his  earnings  to  Mrs.  Grimmett;  and  from  the  joint  savings  she 
lodged  about  £300  to  her  credit  in  the  Savings  Bank  at  Melbourne, 
which  the  Plaintiff  claimed  as  the  estate  of  Emanuel,  there  being  no 
other  property  of  his  in  the  colony.  That  shortly  before  her  death 
Mrs.  Grimmett,  believing  that  her  husband  was  then  dead,  made  a  will; 
and  thereby,  after  certain  trifling  specific  legacies,  gave  and  bequeathed 
all  the  rest  and  residue  of  her  personal  estate,  and  the  interest,  divi- 
dends and  annual  proceeds  thereof,  to  her  son,  William  Qrimmett, 
meaning  the  Defendant,  to  be  paid  to  him  on  his  attaining  the  age  of 
twenty-one  years,  and  appointed  R.  Gibhs  and  O.  Tottem  executors 
thereof.  That  after  the  death  of  Mrs.  Chimmett,  Emanuel,  by  letter  of 
14th  June,  1865,  assented  to  his  wife's  wiU.  That  Defendant  had 
lately  attained  the  age  of  twenty-one;  and  as  the  executors  of  the  will 
had  renounced  probate,  he  submitted  that  he  was  entitled  to  take  out 
administration  of  the  estate  of  Mrs.  Qrimmett,  with  the  will  annexed. 


Gbimmbtt. 
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1871.  The  letter  in  whieli  Smanttel  GhrimmeU  communicated  his  intention! 

EccLEsiAs-    regarding  tlie  will,  was  addressed  to  Mr.  Hanbury^  solicitor,  Melbourae, 

"^^^-       who  had  written  to  him  informing  him  of  the  death  of  hia  wife,  and  of 

In  the  goodiofthe  existence  of  her  will,  and  was  as  follows : — 
Gbimmbtt. 

—  "  Hospital,  Gayndab,  Queensland,  Jnne  14, 1866. 

Gbimmbtt 

V.  **  To  O.  L.  Hanbnry,  Esq.,  Melbourne. 

"  Sib, — 1  have  jnst  received  yours  of  the  19tb  inst.  If  you  wiU,  please  forward  this 
to  the  executors  of  the  estate  of  Mrs.  Margaret  Orimtnett,  my  wife,  for  their  iIlstnl^ 
tions.  As  for  the  will,  that  is  not  worth  the  paper  it  is  written  on.  All  monej  ind 
property  inherited  by  her  at  the  time  of  her  decease  I  claim  as  my  property.  But, 
nevertheless,  I  have  no  desire  in  the  least  to  deprive  my  son  of  anything  as  hit  mother 
left  for  him,  and  I  hope  it  will  do  him  good.  Therefore  this* will  be  a  sufficient  var- 
rant  to  authorise  the  executors  to  turn  everything  over  to  him,  and  get  the  euii 
transferred  to  his  own  name;  iind  I  would  recommend  him  to  let  it  lay  till  he  is  out  of 
his  time,  and  it  is  probable  I  can  give  him  a  little  more,  and  assist,  and  if  be  fed 
inclined,  to  establish  him  in  business,  for  he  was  always  a  good  lad,  and  I  hope  be  if 
not  altered,  and  I  w^ill  do  all  in  my  power  for  him. 

"  Your  obedt.  servt., 

"Eml.  Gbimmbtt." 

It  did  not  appear  that  the  deceased  Emanuel  had  any  property  in 
Victoria,  other  than  that  purported  to  be  disposed  of  by  Mrs.  Orimmettt 
will.     The  will  of  Mrs.  Grimmeit  was  never  proved. 

Mr.  Webb  for  the  Plaintiff. — The  property  in  the  possession  of  iln. 
GhrimmeU  at  her  death,  including  the  money  in  the  bank,  was  clearlj,iii 
law,  the  property  of  her  husband.  She  had  no  eicparate  estate,  and  thii 
property  could  not  pass  under  her  will.  Thorc  is  no  evidence  oi  tJ* 
husband  having  assented  to  the  wife's  will  so  as  to  deprive  himself,  or 
his  representatives,  of  the  right  to  the  property.  The  only  aasent  i 
relied  on  by  the  Defendant  is  the  letter  of  the  14tli  June,  1865,  is 
which,  so  far  from  assenting  to  the  will,  he  repudiates  it.  Inthit 
letter  he  certainly  expresses  an  intention  of  giving  the  Defendant  tint 
which  had  been  purported  to  be  given  him  by  the  wife's  will ;  but  th»t 
was  at  most  an  imperfect  gift,  and  even  to  enable  it  to  be  carried  into 
effect  would  require  that  administration  should  be  taken  to  the  estate 
of  the  husband. 

Mr.  J".  W.  Stephen  and  Dr.  Madden  for  the  Defendant.— The  Bedeo- 

astical  Courts  will  take  cognizance  of  the  will  of  a  married  woman,  toi^ 

if  that  will  be  assented  to  by  the  husband  after  her  death,  it  is  therebf 

rendered  valid :  Bex  v,  Bettesworih  (A),  Tucker  v.  Inman  (j),  Esfonit 

Fane  (A;),  Stevens  v,  Bagwell  (/).      The  husband  bere  did  assent  to 

(h)    2  8tr.,891.  ih)    16  Sim.,  406. 

ij)    4  M.  &  Gr.,  1076.  (0    16  Ves.,  1S9. 
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the  will,  or  at  all  events  to  the  legacy  to  the  Defendant,  and  at  the  1871. 

most  the  Plaintiff  would  only  be  entitled  to  administration  coBterorum,  ecclesias- 

eicepting  the  money  in  the  Savings  Bank.     IMolestoorth,  J. — If  there  tical. 

was  property  in  the  wife's  name,  which  she  disposed  of  by  will,  and  her  in  the  goods  of 

husband  afterwards  assented  to  such  disposal,  would  his  creditors  be  ^^*^^^tt. 

bound?]     The  creditors  would  be  bound  by  his  assent.     He  would  Gbimmbti 

have  released  his  wife  fipom  servitude,  quoad  the  disposing  power  of  the  0^1^^^^. 
property.     The  husband  having  once  given  his  consent  could  not  after- 
wards withdraw  it :  Maas  v,  Sheffield  (;»),  Brook  v.  ISimer  («). 

Mr.  Wehh  in  reply. 

Our,  adv.  vuU. 


Me.  JustICS  MoleSWOBTH: —  November  2, 

This  is  a  suit  in  the  Ecclesiastical  jurisdiction,  between  the  Plaintiff, 
Mr.  Tkeophilus  OrimmeUj  seeking  administration  of  the  goods  of  his 
deceased  brother,  Mr.  Einanuel  Ormmeit^  and  the  Defendant,  Mr. 
William  Ghimmett,  resisting  him. 

Emanuel  and  his  wife  Margaret  lived  in  Melbourne  until  1857,  having 
the  Defendant,  an  adopted  child,  living  with  them,  bearing  their  name, 
and  supposed  to  be  really  their  child.  Emanuel  and  Margaret  quarrelled 
and  parted,  he  leaving  her  some  money,  and  the  Defendant  remained 
with  her.  She,  by  that  money  and  her  own  earnings  as  a  nurse,  sup- 
ported herself  and  the  Defendant  partly,  I  believe,  and  lodged  some 
money,  about  £260,  in  the  Savings  Bank  about  1858  in  her  own  name. 
Emanuel,  after  some  stay  in  Victoria,  went  to  New  South  Wales  and 
Queensland,  under  an  assumed  name,  James  Timms,  and  continued  to 
correspond  with  the  Plaintiff,  his  brother,  not  with  his  wife.  She  passed 
as  a  widow,  and  had  in  her  possession  the  money  and  some  furniture 
and  trinkets.  On  the  7th  January,  1865,  she  made  a  will,  leaving  her 
clothes,  trinkets,  &c.,  to  two  female  friends,  a  legacy  of  £5  to  another 
friend,  and  directed  executors  named,  to  convert  into  money  aU  her 
other  personal  estate  to  pay  her  debts,  &c.,  and  to  pay  the  balance, 
with  interest,  to  the  Defendant,  described  as  her  son,  on  his  attaining 
twenty-one  years  of  age,  or  if  he  died  under  that  age  equally  between 
one  of  the  legatees  of  her  clothes,  &c.,  and  the  legatee  of  £5.  She  died 
Ist  February,  1865.     Her  executors  employed  Mr.  Ranhury  as  their 

(«)    10  Jut.,  417.  (»)    2  Mod.,  170. 
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l®^^*       solicitor,  and  haying  some  doubt  if  her  husband  was  aliye  caused 

EccLEsiAs-    advertisements  inquiring  for  him  to  be  published.    This  brought  the 

TicAL.       Plaintiff  into  correspondence  with  Hianbury,  and  into  acting  as  a 

In  the  ffood*  of  medium  hetween  him  and  JSmanvel,  who  was  then  suffering  from  a 

EiMMBTT.    ^ggjygg  wWch  proved  fatal,  in  Queensland. 

Gbimmbtt 

Qbimmett.  ^^  ^o^B  ^0^  appear  distinctly  how  far  Enhanuel  was  informed  about 
the  property,  and  will  of  his  wife.  He  wrote  a  letter  15th  April,  1865, 
to  JEEanhxiry,  asking  for  a  copy  of  his  wife's  will  and  the  Defendant's 
address,  reminding  him  to  loose  no  time  in  obtaining  anything  required 
of  him,  as  he  was  in  a  very  precarious  state,  and  in  hospital.  On  the 
19th  May,  1865,  Manbtiry  wrote  to  Plaintiff,  stating  amongst  oth^ 
things  coinmimications  with  the  executors  of  Mrs.  Chimmetf,  with  the 
object  that  the  property  entrusted  to  their  charge  should  be  applied  if 
possible  as  intended,  and  their  wish  to  communicate  with  JBmanvd 
directly ;  further,  that  Mrs.  Ghimmett  had  died,  leaving  a  small  sum  of 
money  in  the  bank,  and  also  a  little  household  furniture,  &c. ;  that  she 
was  supposed  by  her  acquaintances  to  be  a  widow,  and  able  to  dispose 
of  her  little  property  as  she  liked ;  that  pending  the  correspondence 
with  Plaintiff,  nothing  had  been  done  towards  realising  the  estate,  and 
its  amount  was  not  ascertained,  but  it  was  not  likely  to  be  large ;  that 
the  executors  wished  to  know  whether  Emanuel,  by  deed  of  gift  or 
otherwise,  would  carry  out  the  wishes  of  the  deceased  with  regard  to 
her  son,  or  would  come  forward  and  claim  his  rights,  if  any ;  that  time 
was  important,  as  the  furniture  was  in  the  house  and  rent  running  on. 

JShnanuel  wrote  a  letter  14th  June,  1865,  to  Hatihury,  most  material 
in  the  case,  conmiencing — "  I  have  just  received  yours  of  the  19th  inst." 
This,  though  blundering,  pretty  clearly  refers  to  the  letter  19ttf  May 
to  Plaintiff — "  Please  forward  this  to  the  executors  of  Mrs.  Maryarei 
Ghrimmett,  my  wife,  for  their  instructions.  As  for  the  will,  that  is  not 
worth  the  paper  it  is  written  on.  All  money  and  property  inherited 
by  her  at  the  time  of  her  decease  I  claim  as  my  property ;  but  never- 
theless I  have  no  desire  in  the  least  to  deprive  my  son  of  anything  as 
his  mother  left  for  him,  and  I  hope  it  will  do  him  good.  Therefore  this 
will  be  a  sufficient  warrant  to  authorise  the  executors  to  turn  eveiy- 
thing  over  to  him,  and  get  the  cash  transferred  to  his  own  name ;  and 
I  would  recommend  him  to  let  it  lay  tiU  he  is  out  of  his  time,  and  it  is 
probable  I  can  give  him  a  little  more  and  assist,  and  if  he  feel  inclined 
to  establish  him  in  business,  for  he  was  always  a  good  lad,  and  I  hope 
he  is  not  altered  and  I  will  do  all  in  my  power  for  him."     There  was 
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then  a  request  that  the  Defendant  should  write,  and  give  his  address ; 

and  he  gave  his  own  in  Queensland.     On  the  25th  July  Umanuel  died. 

It  does  not  appear  what  became  of  the  clothes,  furniture,  &c. ;  the  money 

has  remained  in  the  bank  and  accumulated.     About  this  year  (1871)  inthegoodMof 

Defendant  attained  his  age;   Plaintiff  advertised  for  administration, 

Defendant  entered  a  caveat. 


TICAI.. 


Gbdocbtt. 


All  the  property  nominally  Margaret b  at  her  death  was  at  law  her 
husband's ;  whether  it  would  be  so  according  to  the  views  of  Courts  of 
Equity  may  admit  of  doubt.  Cases  cited:  2  Brighfs  Husband  and 
Wifey  pp.  300-4  ;  Brooke  v.  Brooke  (p)  ;  Mews  v.  Mews  (p);  Chrant  v, 
Chrant  (g)  ;  Hoyes  v,  Kindersley  (r).  A  case  which  goes  further  for  the 
Defendant,  and  most  nearly  approaches  this,  is  Saddon  v.  Fladgate  (s). 
Bat  the  agreement  on  separation  appeared  ^ore  distinctly,  and  the 
Court  granted  probate  to  the  wife's  will,  as  a  necessary  means  to  try 
her  rights  in  Equity.  It  would  not,  I  apprehend,  have  excluded  the 
property  from  an  administration  to  the  husband.  If  the  legal  estate  be 
in  the  husband,  those  claiming  through  the  wife  could  acquire  only 
through  an  administration  to  him. 


Gbimkett 
Gbiumett. 


JEmanueVs  letter,  14th  June,  1865,  insisted  that  the^property  was  his, 
and  that  the  will  as  such  had  no  effect,  though  he  expressed  an  inten- 
tion, as  a  matter  of  bounty,  to  act  conformably  with  what  he  supposed 
it  to  be.  He  gave  authority  and  direction  to  the  executors  to  dispose 
of  the  property  in  a  manner  which,  if  they  did  not  do,  it  was  left  an 
un^lfiUed  intention.  He  was  not,  so  far  as  I  can  see,  informed  fully 
t)f  the  contents  of  the  wiU ;  he  directed  the  executors  to  do  what  would 
have  been  inconsistent  with  the  will  if  valid ;  he  seemed  to  think  that 
all  the  property  had  been  lefb  to  the  Defendant.  I  do  not  see  how  as 
to  the  other  property  his  letter  could  be  deemed  either  as  a  confirma- 
tion of  the  will  or  a  gift  of  the  property  as  his;  so  that,  to  that  extent  at 
all  events,  I  think  he  had  property  in  Victoria  to  which  the  Plaintiff 
as  one  of  his  next  of  kin,  is  entitled  to  take  administration. 


If  the  case  were  that  JSmanuel,  having  allowed  her  to  act  as  9,  feme  sole 
and  acquire  apparent  property,  was  informed  that  she  had  made  a  wiU, 
and  had  agreed  to  confirn^  it,  I  would  feel  doubts  if  he  or  his  repre- 
sentatives could  recede  from  his  agreement;  but  on  the  whole  I 
think  he  could.     In  1  BoL  Ahr.,  p.  681,  cap.  xxiii.,  it  is  said  a  feme 


(o)    25  Beav.,  842. 

(p)    15Jft.,  533. 

(g)    84  L.  J.,  Chy.,  641. 


fr)    2  Sm.  &  GilF.,  195. 
[*)     1  Sw.  &  T.,  48. 
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SUPEEME  COUBT:   VICTOBIA. 


1871.  coverte  may  make  a  wiU,  if  the  husband  agree  to  it  after  her  deatk 

KCCLB8IA8-  This  would  appear  to  relate  only  to  her  own  property.    I  haye  referred 

TioAL.  ^  Brook  V.  Turner  (^),  GhUwell  v.  Blackwell  (r),  three  cases,  Bex. 
Inthe goods  of  V.  Bettesworth  (w),  Stevens  V.  Bagwell  (ar),  Scammell  v,  Wilkinson  (jf). 

Grtmmictt.  fpi^jf,^  y    Inman  {z)  contains  some  dicta  of  the  Judges  about  fewte's 

Grimmbtt  wills ;    none,  I  think,  referring  to  the  case  of  those  affecting  to  dispose 

Ghimmbtt.  ^^  property  legally  their  husband's. 


An  authority  having  more  bearing  on  the  present  case  is  Moot  r. 
Sheffield  (a),  Susan  Wolffi made  a  will  with  the  assent  of  her  husband, 
Jeus  Wolffy  he  being  an  attesting  witness.  It  left  her  share  in  Dniry- 
lane  Theatre,  to  a  trustee  for  her  daughter.  It  also  left  jewellery  Ac, 
to  the  same  daughter.  The  previous  history  of  this  share,  and  jewelierr, 
does  not  appear.  Jeus  afterwards  purchased  £1,000  East  India  stock 
in  the  sole  name,  and  for  the  sole  and  separate  use,  of  his  wife.  This 
would  make  it  hers  in  equity.  Cases  cited:  Bright s  Husband  and 
Wife,  p.  32.  She  then  altered  her  will,  making  it  include  all  her  pro- 
perty. After  her  death  he  gave  the  will  to  her  daughter,  and  got  it 
back,  giving  the  daughter  a  written  assent  to  it  as  it  stood.  He  after- 
wards sought  to  obtain  administration  to  his  wife  as  intestate,  and  it 
was  held  he  could  not.  There  is  some  expression  in  the  argument  in 
10  Jurist,  on  the  point  of  the  validity  of  a  wife's  will  of  her  husband's 
property  assented  to  by  him  ;  but  the  real  dispute  seems  to  have  been 
as  to  the  £1,000 ;  and  the  real  decision  that  he  had  made  it  hers,  had 
assented  to  her  will  of  it,  and  could  not  therefore  claim  hie  marital 
right  to  administer  to  his  deceased  wife.  As  to  any  property  in  it 
which  really  was  his,  he  was  left  the  power  of  claiming  it.  JSx  parU 
Fane  (5)  is  very  briefly  reported.  A  wife  made  a  will  appointing 
funds  over  which  she  had  power,  and  others  over  which  she  had  no 
power  (of  which  nothing  more  is  said),  and  appointed  her  husbaad 
executor.  He  proved  the  will  generally,  and  the  Vice- Chancellor  held 
that  as  to  the  latter  the  will  operated  es  assensu  viri,  I  would  not  infer 
that  they  were  his  property.  In  re  Smith  (c)  a  husband  purchased 
stock  in  his  own  name  which  he  treated  as  his  >vife's ;  by  his  will  he 
declared  it  to  be  hers.  He  wrote  a  will  for  her,  dictating.  He  died; 
she  survived  a  few  hours,  and  did  not  republish  her  will.  Probate  of 
her  will  limited  to  this  property  was  granted. 


(0  2  Mod.,  170. 

(v)  Freeman,  70. 

(w)  2  Str.,  891,  1111, 1118. 

(ar)  15Ves.,  139. 

(i/)  2  East.,  552. 


(z)    4  M.  &  Gr.,  1069-70. 

(a)  4.  No.  Cas.,  350;  1  Robert,  364; 

10  Jur.,  417. 

(b)  16  Sim.,  406. 

(c)  iSw.  &T.,  125. 
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I  Iiaye  been  urged  to  restrict  the  administration  to  the  Plaintiff,       ^^71. 
granting  it  only  caeterorum  after  the  money  in  the  Sayings  Bank.    I    Ecclbsias- 
find  no  instance  of  a  grant  cceterorum^  without  a  prior  or  cotempo-       tical. 
raneous  grant  of  the  part  excepted  to  somebody ;  but  my  view  being  In  thegoodt  of 
against  the  Defendant  as  to  the  money,  I  need  not  discuss  the  question.    "*^*™*'"^' 

Qbimkbtt 

Emanuel  appeared  to  recognise  as  a  duty  of  liberality,  if  not  of  qiummett. 
justice,  the  making  oyer  of  this  money  to  the  Defendant;  and  the 
quiescence  of  the  testator's  family  since,  has  in  some  degree  admitted 
their  claim  to  be  doubtful.  So  I  do  not  think  that  I  should  giye  costs 
against  him.  But,  on  the  other  hand,  the  Plaintiff's  obtaining  ad- 
ministration would  not,  for  the  reasons  I  have  stated,  prejudice  the 
Defendant's  right,  if  any ;  and  the  question  could  not  properly  be 
decided  in  this  suit.  The  Defendant  has  put  the  Plaintiff  to  the  cost 
of  preying  title.  On  the  whole,  I  do  not  think  I  should  provide  for 
the  payment  of  his  costs. 

"  Declare  the  Plaintiff's  bill  proved,  also  the  Defendant's  plea,  paragraph  9 — so  far 
"  t&  regards  the  &ctum  of  a  will — also  paragraph  10.  Declare  the  Plaintiff  entitled 
"  to  administration  of  the  personal  estate  of  the  deceased  JEmanuel  Orimmett.  Direct 
"  that  the  parties.  Plaintiff  and  Defendant,  as  between  them,  abide  their  own  costs." 


Solicitors :  Farmer  for  Outhhert — Hanbury. 


Iw  THE   Goons  AND   ReAL  EsTATB  of  THOMAS    MOYLAN.         November  24. 

December  1. 
AdministraHon — Practice  JEcclesicutieal — Joint  grant.  

The  Court  will  not  make  a  joint  grant  of  administration  to  the  widow  and  son 
of  an  intestate,  although  the  widow  consents. 

IVlB.  LAWES  applied  for  an  order  and  rule  to  administer  to  be 
granted  to  the  widow  and  a  son  of  a  former  marriage  jointly.  The 
joint  rule  was  desired  that  the  interests  of  the  children  might  he 
separately  represented,  and  the  widow  consented. 

Mr.  Bunny  as  amicus  ctirus  referred  to  Be  Bichardeon  (c),  in  which 
Lord  Penzance  had  refused  a  joint  rule,  although  applied  for  by  consent. 


Our.  adv.  vult. 


Mb.  Justice  Molxswobth  made  the  grant  to  the  widow  only.  December  1. 

Solicitor:  Phillips. 

(c)    L.  R.,  2  P.  &  D.,  244. 
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OF 
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HIS  HONOR  EOBEET  MOLESWORTH,  Esq., 

CHIEF    JTTDOE. 


THOMPSON  V.  BEGG.  1871. 

Mining  claim — Forfeiture — Possession — Protection  registrcttion — Fine  in  lieu  of    February  20. 
forfeiture — Assistant  registrar — Appeal — Parties — Notice.  o^on. 

It  is  not  necessary,  in  order  to  maintain  a  suit  for  forfeiture  of  a  claim,  that 
the  Plaintiff  should  shew  that  the  Defendant  either  is,  or  claims  to  be,  in  posses- 
sion of  the  claim. 


A  protection  registration  under  Ballarat  Bye-law  VIII.,  must  be  obtained  by, 
or  as  on  behalf  of,  the  registered  owner  of  the  claim. 


The  efficacy  of  a  protection  registration  depends  on  the  truth  and  sufficiency 
of  the  declaration  on  which  it  is  obtained. 


In  a  case  of  forfeiture,  a  fine  may  be  properly  inflicted  in  lieu  of  forfeiture, 
where  there  is  early  neglect,  followed  by  zealous  continuous  work ;  or  where 
claimholders  have  fallen  into  technical  errors  only ;  but  not  where  the  claim- 
holder  has  been  guilty  of  aggravated  neglect. 


The  Chief  Judge  may,  on  appeal  under  the  "  Mining  Statute  1865,"  decide 
whether  some  of  the  Defendants  below,  served  with  notice  of  the  appeal,  suf- 
ficiently represent  all  the  Defendants ;  and  it  is  not  necessary  that  Defendants 
who  did  not  appear  in  the  Court  below  should  be  so  served. 


Assistant  Mining  Registrars  acting  as  such,  should  sign  in  their  own  names, 
and  not  those  of  the  Mining  Kegistrars. 


s 


FECIAL  case  by  way  of  appeal  from  the  decision  of  the  Judge  of 
the  Court  of  Mines,  "Ballarat. 

T.  B.      TOL.  II. — MTNIKa.  B 
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5  CASES  IN  COTJET  OP 

1871.  The  Plaintiffs  (eight  in  number)  issued  a  plaint  summons  againifc 

Thompson  the  Great  North- West  Company  Begistered,  and  its  trustees  (tbirty- 
two  in  number),  and  the  MissisRippi  Company  Begistered,  for  a  deckr- 
ation  of  forfeiture  of  a  claim.  The  Great  North- West  CompaDj,  by 
the  Defendants,  its  trustees,  were  registered  for  a  united  alluvial  block 
claim,  No.  360,  in  the  Parish  of  Dowling  Forest.  The  Mississippi  Com- 
pany was  said  to  claim  an  interest  in  the  claim  under  some  agreement 
with  the  Great  North- West  Company,  or  as  being  the  same  company 
under  another  name.  The  Plaintiffs  prayed  that  it  might  be  declared 
that  the  claim  was  forfeited  by  the  Defendants,  and  that  the  Plaintiffe, 
under  their  miners'  rights,  were  entitled  to  possession,  on  the  ground 
that  work  was  not  begun  on  the  claim  within  fourteen  days  of  regis- 
tration ;  and  that  work  was  suspended  for  more  than  fourteen  days— 
to  wit,  from  26th  August  to  12th  September,  1870. 

The  case  came  on  for  hearing  in  the  Court  of  Mines  on  16th  October. 
The  plaint  summons  had  been  served  on  the  two  companies  and  upon 
Isaac  Wheeldon,  the  manager  of  the  Mississippi  Company,  and  also  upon 
some  only  of  the  other  individual  Defendants.     An  objection,  that  the 
Defendants  had  not  been  all  served,  was  overruled,  the  learned  Judge 
holding  that  the  two  companies  and  Wheeldan,  who  alone  appeared, 
sufficiently  represented  all   the    Defendants.      It  was  proved  that 
the  claim  was  registered  in  the  names  of  the  individual  Defendants, 
in  trust,  for  the  Great  North- West  Company,   on   the   21st  April, 
1869,  and  still  remained  registered  in  the  same  names;    that  afler 
reg^'stration,  work  was  not  begim  on  the  tenement  till  the  begin- 
ning of  August ;    that  from  August  to  November,   1869,   a  shaft 
was  sunk  twenty- three  feet,  and  that  nothing  had  been  done  since  ; 
that  no  notice  of  protection  registration  had  been  seen  posted  upon 
the  tenement  by  persons  frequently  upon  it,  and  looking  out  for  it; 
that  in  the  opinion  of  some  witnesses  machinery  was  not  necessary  (m 
alleged  as  a  cause  for  not  working  in  applications  for  protection  r^it- 
tration)  for  the  shaft  at  its  then  stage,  as  adjoining  companies  bad 
sunk  many  times  deeper  without  machinery.      The  Plaintiffs  put  in 
plans,  their  miners'  rights,  and  certificates  of  incorporation  of  the  two 
Defendant  companies.     The  Defendants,  in  the  cross-examination  of 
one  of  the  Plaintiffs'  witnesses,  put  in :    (1)  Statutory  declaration, 
dated  27th  November,  1869,  of  Acheson,  manager  of  the  Missiaaippi 
Company,  stating  that  he  could  not  get  in  from  the  shareholders  of 
the  company  the  calls  necessary  for  working,  and  that  the  shares  wonlo 
not  sell  for  the  amount  of  the  calls.     (2)  Notice  of  special  protection 


Beoo. 
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Tegistration  for  six  months  founded  thereon,  under  bye-law  3,  also  1^71. 
dated  27th  November,  1869.  (8)  Declaration  bj  Acheson,  dated  26th  Thompson 
May,  1870,  setting  out  the  claim  as  of  Bejiji  and  others  (the  indiyidual 
Defendants)  holding  on  behalf  of  the  Mississippi  Company,  not  giving 
the  number  of  the  tenement,  and  stating  that  it  was  necessary  to  sus- 
pend operations  in  order  to  procure  and  erect  machinery.  (4)  Notice 
of  protection  registration  for  three  months,  identifying  the  tenement  as 
No.  360,  which  the  declaration  omitted,  also  dated  26th  May,  1870. 
(5)  Declaration  of  Acheson,  dated  2oth  August,  1870 ;  and  (6)  Notice 
of  protection  registration  of  same  date,  for  three  months  longer,  but 
mentioning  the  tenement  as  No.  360,  and  known  as  the  Mississippi 
Company  (which  was  omitted  in  the  declaration).  The  three  protec- 
tion notices  were  not  signed  by  the  Mining  Begistrar,  but  in  his  name 
per  2).  C,  jR,  Q.  and  D.  C,  respectively.  No  evidence  was  given  to 
shew  by  whom  the  protection  notices  were  in  fact  signed. 

At  the  close  of  the  Plaintiffs'  case,  it  was  contended  for  the  Defen- 
dants, (1)  That  the  Plaintiffs  had  failed  to  make  out  their  case,  inas- 
much as  if  the  protection  orders  were  valid  there  could  be  no  for- 
feiture ;  and  if  they  were  invalid  there  was  no  evidence  that  any  of  the 
Defendants  were,  or  claimed  to  be,  in  actual  possession,  and  without 
this  there  could  be  no  forfeiture  under  the  "  Mining  Statute  '*  sec.  101, 
sub-sec.  1.  (2)  That  the  Great  North- West  Company  did  not  claim 
any  interest.  (3)  That  there  was  no  evidence  that  the  grounds  on 
which  the  protection  registrations  were  obtained  were  inadequate,  or 
to  connect  the  Great  North- West  Company  with  the  Mississippi  Com- 
pany, or  that  the  omission  to  work  was  not  such  as  should  be  visited 
with  a  penalty  instead  of  a  forfeiture. 

The  Plaintiffs  replied  that  possession  in  the  Defendants  was  not 
required  by  section  101  as  a  condition  precedent  to  a  declaration  of 
forfeiture,  and  they  impeached  the  protection  registrations,  on  the 
grounds  that  they  were  signed  by  persons  not  shewn  to  have  authority ; 
that  the  declaration,  on  which  the  special  protection  was  granted, 
was  not  made  by  a  person  duly  authorised,  as  required  by  the  bye- 
laws  ;  that  bye-law  No.  8,  sec,  3,  did  not  apply  to  a  registered  com- 
pany, such  as  the  Mississippi  Company ;  that  there  was  no  power  to 
grant  the  subsequent  protections  after  the  grant  of  a  special  pro- 
tection. They  also  contended  that  there  was  proof  that  the  Defendants 
were  in  possession. 
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4  CASES  IN  COUET  OF 

1871.  The  learned  Judge  dismissed  the  suit  with  costs,  on  the  ground  that 

Thompson    there  could  be  no  forfeiture  under  sec.  101,  sub*sec.  1,  of  the  "  Nmmg 
^'  Statute^*  unless  the  Defendants  were,  or  claimed  to  be,  in possessioii ; 

and  it  appeared  that  the  Great  North-West  Company  were  not,  and 
did  not  claim  to  be,  in  possession ;  and  that  it  did  not  appear  liiat 
the  Mississippi  Company  and  Wheeldon  had  e^er  been,  or  claimed  to  be, 
in  possession.  The  Plaintiffs  appealed  &om  this  decision.  Notice  q( 
the  appeal  was  served  only  upon  those  Defendants  who  had  appeared 
in  the  Court  below. 

Mr.  Bunny  and  Mr.  Holroyd  for  the  Bespondents,  the  two  com- 
panies and  Wheeldon,  took  a  preliminary  objection,  that  the  notice  of 
appeal  ought  to  have  been  served  on  all  the  Defendants.  The  tenn 
"  opposite  party"  to  be  served,  in  section  172,  includes  all  the  Defen- 
dants, and  all  should  be  served.  Section  131  applies  only  where  tiie 
decision  is  against  the  Defendants,  and  they  are,  therefore,  fully  heard, 
and  not,  as  here,  when  the  case  for  the  Plaintiffs  fell  through.  If  the 
decision  in  their  favour  should  be  reversed,  there  is  no  provision  for 
those  not  served  coming  here  to  have  the  appeal  decision  reversed  as 
to  their  interests. 

Mr,  J.  W.  Stephen  and  Mr.  Wehh  for  the  Appellants,  contra, — It  was 
unnecessary  to  do  more  than  serve  the  solicitors  who  appeared  for  the 
Defendants.  Wheeldon  is  on  the  registry  as  agent  for  all  the  indiyidiia] 
Defendants.  The  objection  would  render  nugatory  the  provisions  of 
the  Statute  as  to  representation.  If  the  parties  not  served  be  aggriered 
they  can  go  to  the  Judge  below,  under  section  131,  and  if  he  refiise 
relief,  they  can  then  appeal  on  that  refusal. 

Mr.  Bunny  in  reply. 

Mk.  Justice  Moleswoeth. — The  Judge  below  must  be  tak^  to 
have  decided  that  the  Defendants  were  sufficiently  represented.  I  do 
not  feel  called  upon  to  review  his  decision  in  that  respect,  at  present 
at  any  rate.  It  may  be  a  question  to  be  considered  whether  the  other 
Defendants  should  be  bound.  Without  now  deciding  the  point,  I  think 
that  sei'tion  131  should  have  a  liberal  construction,  and  be  extended  to 
the  Court  of  Appeal.     The  hearing  must  proceed. 


Mr.  J.  W,  Stephen  and  Mr.  Wehh  for  the  Appellants. 
Mr.  Bunny  and  Mr.  Holroyd  for  the  Bespondents. 


Cur,  adv.  vult 


March  L*. 
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Mb.  Justice  Molebwoeth: —  I87i. 

Thompson 
This  is  an  appeal  from  the  learned  Judge  of  the  Court  of  Mines,  ^• 

Ballarat.  According  to  the  evidence,  a  company  called  the  Great 
North- West  was  duly  incorporated  under  No.  228,  in  the  year  1865. 
A  tenement  in  the  Ballarat  district  was  in  some  degree  worked  as  a 
mine  prior  to  30th  December,  1868.  Upon .  that  day  Mr.  Wheeldon 
signed  a  notice  to  the  registrar  of  the  central  division,  Ballarat,  on 
behalf  and  in  the  names  of  himself,  Mr.  Begg,  and  thirty  others,  descri- 
bed as  holding  miners*  rights,  that  they  had,  in  pursuance  of  the  bye- 
laws,  taken  possession  of  the  tenement,  and  sought  to  be  registered  for 
it.  Another  notice  attached  to  the  same  document  described  Wheeldon 
as  mannger  of  the  Great  North- West  Company,  Kegistered,  and  to  be 
acting  as  its  agent,  seeking  to  bo  registered  in  trust  for  it.  Another 
company,  called  the  Mississippi  Company,  was  similarly  incorporated 
in  February,  1869.  There  is  a  minute  of  registration,  21st  April,  1869, 
of  Begg  and  the  same  thirty-one,  as  shareholders  in  the  Great  North- 
West  Company,  Eegistered,  as  for  the  same  tenement,  360.  Some 
work  was  done  on  it  after. 

On  the  27th  November,  1869,  a  person  describing  himself  as  manager 
of  and  acting  for  the  Mississippi  Company,  made  a  declaration  as  under 
bye-laws  to  procure  a  suspension  order  for  it  as  to  this  tenement,  and 
did  procure  what  purported  to  be  so  for  six  months  from  the  Begistrar's 
office.  The  same  person  made  a  declaration  as  on  behalf  of  the  Missis- 
sippi Company  and  Begg  and  othef s,  their  trustees,  26th  May,  1870,  on 
other  grounds,  to  procure  another  suspension  order  for  it  as  to  their 
tenement,  and  did  similarly  procure  one  for  three  months.  This  last 
was  repealed  25th  August,  1870,  and  another  suspension  for  three 
months  procured,  or  purported  to  be  procured. 

The  plaint  is  dated  12th  September,  1870.  It  is  by  Mr.  Thompson 
and  seven  others  against  Wheeldon^  Begg,  and  the  thirty  others ;  also 
the  Great  North- West  Company  and  the  Mississippi  Company.  It 
described  Begg  and  others  as  the  registered  owners  of  the  claim,  but 
stated  that  the  registry  shewed  a  trust  for  the  Great  North-West 
Company,  that  the  Mississippi  Company  claimed  an  interest  under 
some  agreement  with  the  Great  North-West  Company,  of  which  the 
Plaintiffs*  were  ignorant.  It  alleged  various  forfeitures  by  omissions  to 
work ;  it  noticed  the  suspension  orders,  impugning  them,  and  the  man- 
ner of  publishing  them.    The  Plaintiffs  prayed  to  be  put  into  possession. 


V. 

Beoq. 


6  CASES  IN  COTJET  OF 

1871.  At  the  hearing,  Wheeldon  and  the  Mississippi  Company  appeared 

Thompbok  ^^^  stated  defences,  amongst  others,  Not  guilty ;  not  in  occupation  or 
possession,  nor  claiming  to  be,  at  aU.  events  not  under  miners'  rights ; 
and  the  Great  North- West  Company  appeared  and  stated  defeooea, 
that  they  were  not  alleged  to  hold  under  miners'  rights;  that  they  weie 
not  registered  for  the  tenement ;  not  guilty;  all  Defendants  not  serred; 
and  those  who  were  did  not  sufficiently  represent.  As  to  this  last 
objection,  the  learned  Judge,  referring  to  the  ''Mining  Statute^**  sec.  124, 
held  he  could  hear  the  suit  if  the  absent  Defendants  were  properly 
represented.  Eeferring  also  to  sections  125  and  131, 1  think  that  the 
other  Defendants  were  sufficiently  represented  by  Wheeldon  and  the  two 
companies.  The  plaint  having  been  dismissed,  notice  of  appeal  was 
served  upon  Wheeldon  and  the  companies  only,  and  though  hesitatingly, 
I  think  this  was  right,  and  that  I  have  by  implication,  the  same  discre- 
tion as  the  District  Judge  as  to  proper  representation,  but  that  I  should 
review  his  discretion  upon  the  appeal.     I  agree  with  him. 

The  Plaintiffs,  to  sustain  the  case  of  forfeiture,  offered  evidence  of 
long  discontinuance  of  all  work.  One  of  their  witnesses  stated  that  no 
work  was  done  on  the  tenement  by  either  of  the  companies.  The 
Defendants,  Wheeldon  and  the  Mississippi  Company,  theflj  selves  inter- 
posed  evidence  of  the  declarations  to  procure  the  suspension  orders  and 
the  notices  of  those  orders.  The  learned  Judge  decided  that  there 
could  be  no  forfeiture  under  section  101,  subdivision  1,  unless  the 
Defendants  were  in  possession ;  and  that  it  appeared  from  the  evidence 
that  the  Great  North- West  Company  were  not  in  possession,  and  did 
not  claim  to  be  in  possession ;  and  that  it  did  not  appear  from  the  evi- 
dence that  the  Mississippi  Company  and  WheeUon  had  ever  been,  or 
claimed  to  be,  in  possession,  and  he  therefore  dismissed  the  plaint 

By  section  101,  subsection  1,  the  jurisdiction  seems  limited  to  cases 
of  lands  in  which  some  person  other  than  the  Plaintiffs  shall  be  or  shall 
claim  under  miner's  right,  &c.,  to  be  entitled  to  be  in  the  occupation 
or  possession.  This  does  not  mean  that  no  person  can  be  made  a 
Defendant  who  claims  no  right,  &c.  Plaintiffs  are  oflen  at  a  loss  to 
find  who  the  real  claimants  are,  especially  where  they  are  enfordsg 
forfeiture  against  those  who  neglect  to  work,  and  absent  themselrei 
from  the  claim,  and  they  can  only  feel  secure  as  to  their  title  acqniied 
by  siunmons  by  serving  all  those  who  have  possession  or  any  pretence 
of  right.  If  without  reasonable  grounds  they  proceed  against  penoni 
who  disclaim,  especially  if  they  seek  costs,  they  should  be  visited  with 
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costs.  But  here  the  FhiintifTs  had  reasonable  grounds  for  supposing  1871. 
that  all  the  Defendants  did  claim  an  interest,  and  that  some  of  them,  Thompsov 
it  might  be  hard  to  say  which,  were  in  possession,  so  that  they  could 
not  be  ejected  without  summons,  although  thej  had  ceased  to  work. 
Ab  to  Wheeldon  in  particular,  he  had  represented  himself  as  haying 
taking  possession  under  a  miner^s  right,  registered  through  that  repre- 
sentation, and  still  continued  to  be  a  registered  owner,  and  did  not 
appear  to  have  parted  with  his  quati'leg^  estate.  For  these  reasons  I 
dissent  from  the  view  taken  by  the  learned  Judge. 

I  do  not  clearly  see  whether  the  Defendants  were  stopped  from  going 
fully  into  their  case  by  the  view  expressed  by  the  Judge ;  if  they  were, 
they  should  have  an  opportunity  of  giving  oyidence  before  me,  to  resist 
the  case  made  by  the  Plaintiffs,  and  I  shaU  receive  evidence  myself  on 
a  day  to  be  fixed.  I  take  the  Plaintiffs  to  have  closed,  but  reserve  to 
them  the  right  to  rebut  the  Defendants*  evidence  as  at  an  original 
hearing. 


The  case  was  now  set  down  for  further  evidence  before  the  learned    March  22. 
Chief  J  udge.     Several  witnesses  for  the  Defendants  were  examined. 

Mr.  Bunny  (with  him  Mr.  Holroyd)^  for  the  Defendants,  summed  up 
the  evidence. 

Mr.  J,  W,  Stephen  (with  him  Mr.  Webb),  for  the  Appellants,  (Plain- 
tiffs below)  replied. 

Cwr.  adv.  vult. 


Mb,  Justice  Moleswobth  : —  March  so. 

This  was  a  suit  in  the  District  Court  of  Mines,  Ballarat,  by  the 
Plaintiffs,  Messrs.  Thompson  and  others,  holders  of  miners'  rights, 
against  the  Defendants,  Messrs.  Beyy  and  others,  registered  owners, 
and  the  Ghreat  North-West  and  Mississippi  Companies,  claiming  interests 
in  a  claim,  No.  360,  seeking  a  declaration  that  the  claim  was  forfeited. 
The  learned  Judge  of  the  District  Court  dismissed  the  plaint  upon 
grounds  which  I  discussed,  differing  from  him  (2nd  March),  intimating 
my  readiness  to  receive  further  evidence  for  the  Defendants,  which  I 
have  since  done,  upon  evidence  presented  by  the  two  companies. 


9. 

Bsoo. 
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1871.  The  Great  North- West  Companj,  incorporated  under  No.  228  in 

Thoicpson    1B65,  appears  to  have  assumed  some  title  to  this  claim,  and  6tk 
February,  1868,  to  have  conveyed  it  and  other  property  to  the  Miaaift- 
sippi  Company.     But  30th  December,  1868,  Begg  and  others  proceeded 
to  mark  out  and  register  this  claim  as  theirs,  in  trust  for  the  Great 
North-West.     The  registration  was  litigated  and  completed  2l8t  April, 
1869,  before  which,  February,  1869,  the  Mississippi  Company  wm 
incorporated  under  No.  228.     The  Mississippi  Company  had  some  title 
to  various  claims,  not  being  registered  for  any,  and  did  some  work 
stated  to  be  to  the  extent  of  £1,600  on  adjoining  claims.     Nothing 
was  done  on  this  claim  until  August,  1869,  when  the  Mississippi  Com- 
pany sank  a  shaft  on  it  a  short  way  at  an  expense  of  £20  or  £30.    On 
the  27th  November,  Mr.  Acheson,  as  manager  on  behalf  of  the  Missis- 
sippi, made  a  declaration  intended  to  operate  under  Bye-law  TIIL 
{Oazetie^  1869,  p.  1,729),  submitting  that  he  could  not  collect  from 
the  shareholders  of  the  said  company  calls  necessary  for  prosecuting 
the  works  upon  the  claim  of  the  said  company,  and  that  the  shares 
each  in  the  said  company  could  not  be  sold  for  so  much  money  as  had 
been  called  up  in  respect  of  each  share,  and  that  he  therefore  required 
protection  registration  for  six  months.     Upon  this  a  notice  of  pro- 
tection registration  \ras  issued  for  the  tenement  360,  known  as  the 
Mississippi  Company,  registered  for  six  months,  actually  by  an  assistant 
registrar,  Mr.  David  Christie,  signed  ''  Harrie  Wood"  (the  name  of  the 
principal  registrar)  "  per  D.  C"    From  the  time  of  this  declaration  to 
the  present  the  Mississippi  ceased  all  works  on  this  and  adjoining 
claims.     On  the  26th  May,  1870,  the  same  Acheson  made  a  declaration 
intended  to  operate  under  the  same  bye-law,  subdivision  2,  that  the 
works  on  the  claim  of  Begg  and  others,  who  held  mining  tenement  on 
behalf  of  the  Mississippi  Company,  were  unavoidably  suspended,  and 
that  the  said  David  Begg  and  others,  and  also  the   said  company, 
required  to  suspend  operations  upon  such  mining  tenement  for  a 
period  of  three  months  for  the  purpose  of  procuring  and  erecting 
machinery.     Upon  this  a  notice  of  protection  registration  waa  issued 
for  the  same  tenement  as  to  description  for  the  three  months,  similarly 
signed  by  Mr.    Bohert    Oibb,  another  assistant-registrar       Aeketon 
posted  this  protection  notice,  not  upon  the  tenement  but  near,  and  a 
witness  who  looked  for  it  could  not  find  it.     On  the  26th  August,  the 
same  Acheson  made  a  declaration  intended  to  operate  under  the  same 
subdivision,  in  the  same  words  as  the  last,  but  for  a  further  period  of 
three  months.     Upon  this  a  notice  of  protection  registration  similar  to 
the  last  was  issued  by  Christie,  signed  and  initialled  as  the  first,  pending 
which  the  plaint  was  issued. 
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This  claim  was,  I  think,  liable  to  forfeiture  under  Bye-law  VIII.,        1^71. 
subdivision  4,  no  work  being  commenced  within  14  days  of  completion    Thokpsok 
of  registration.    There  is  no  evidence  that  during  that  time  the  Mis-       ^  ^' 
sissippi  Company  were  working  anywhere,  and  there  is  no  evidence  that 
their  works  on  adjoining  claims  were  so  connected  with  360  as  to  pro- 
tect title  in  360,  according  to  the  views  I  expressed  in  Clerk  v, 
Wrigley  (a).     According  to  the  same  case,  a  forfeiture  once  incurred 
was  not  cured  by  subsequent  working. 

It  has  been  argued  for  the  Plaintiffs  that  the  protection  declaration, 
27th  November,  1869,  is  invalid  on  several  grounds — first,  that  it  was 
made  on  behalf  of  the  Mississippi  Company,  who  were  not  registered 
holders.    This  objection  I  am  inclined  to  thing  good.    From  the  entire 
series  of  Ballarat  bye-laws,  especially  No.  VII.,  I  think  the  holder 
under  No.  YIII.  means  a  registered  holder.    It  has  been  argued  also 
that  subdivision  3  does  not  apply  to  shareholders  in  a  registered  com- 
pany entitled  to  a  claim,  as  the  shareholders  have  not  shares  in  the 
claim  but  in  the  funds  of  the  company.     ThAt  argument  in  its  full 
extent  I  am  not  inclined  to  adopt,  but  as  to  this  Mississippi  holding 
several  claims  as  a  mixed  property,  {  think  the  section  3  inapplicable. 
The  policy  of  the  clause  seems  to  be  that  when  companies  or  share- 
holders have  laid  out  all  their  money  applicable  to  a  claim  upou  it,  and 
the  market  value  of  their  shares  is  less  than  their  outlay,  they  shall  be 
indulged.     But  this  should  not  apply  to  a  company  applying  their 
funds  indiscriminately — shaving  laid  out  perhaps  nothing  on  the  claim 
sought  to  be  protected — and  whose  shares  bear  a  market  value  resulting 
from  all  their  dealings,  their  interest  in  the  claim  having  no  distinct 
market  value,  and  AchesoTCa  declaration  &iled  to  come  under  the  bye- 
law  as  not  stating  that  the  shares  in  such  claim  (360)  could  not  be  sold 
for  so  much  money  as  had  been  called  up  in  respect  of  such  shares  in 
such  claim.    The  efficacy  of  all  those  protections  depends  plainly  on 
the  truth  and  sufficiency  of  the  declaration. 

There  is  next  an  objection  to  this  notice  of  protection  extending  to 
the  others,  which  I  am  inclined  to  think  well  founded.  The  assistant 
legiBtrars  are  given  the  powers  of  registrars,  and  should  sign  by  their 
own  names  as  assistant  registrars,  not  really  doing  a  business  them- 
selves,  and  then  signing  the  name  of  the  registrar.  These  are  objec- 
tions, in  fact,  to  the  second  and  third  protections.  The  company  might 
bave  proceeded  with  the  work  on  360  much  further  without  machinery, 

(a)    4  W.  W.  &  A'B.,  M.,  74. 
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1871.       but,  in  truth,  bad  not  funds  to  work  or  buy  machineiy,  and  they  bad 
Thompson    i^o  idea  of  buying  any  which  could  be  employed  within  three,  six,  or 
^  ••  twelve  months.    A  week  before  the  declaration — 26th  May,  1870— 

they  had  instructed  Acheaon  to  Yrrite  to  a  certain  manu£M;turer  in  Lon- 
don to  furnish  them  with  an  estimate  of  the  price  of  specified  machinety. 
He  got  an  answer  probably  as  soon  as  he  could  expect  it — ^2nd  Sep- 
tember. The  board  of  the  company  did  not  meet  untU  October,  and 
they  have  done  nothing  since.  They  did  not  intend  to  erect,  buy,  or 
incur  any  responsibility  for  machinery  during  the  three  months  after 
26th  May,  1870 :  the  works  were  not  then  unavoidably  suspended  in 
regard  to  machinery ;  the  necessity  for  it  had  not  occurred,  and  the 
company  did  not  require  three  months  for  the  purpose  of  procuring  or 
erecting  machinery  according  to  the  real  meaning  of  the  bye-law,  as 
they  had  no  purpose  of  procuring  or  erecting  any  within  either  three 
or  six  months. 

I  express  no  opinion  as  to  whether  the  benefit  of  the  last  two  pro- 
tection registrations  was  lost  by  omitting  to  post  them,  or  whethw  Uie 
bye-law  is  in  that  respect  mandatory  or  directory. 

The  counsel  for  the  Defendants  have  urged  me  to  inflict  a  fine 
instead  of  forfeiture,  a  course  which  might  be  very  fit  in  cases  where 
early  neglect  was  followed  by  zealous  continuous  work,  or  chiimholden 
fell  into  technical  errors,  such  as  some  of  those  I  have  been  discussing; 
but  in  its  broad  features  this  is  a  case  of  a  company  holding  tiieir 
claim,  of  great  extent — ^a  subject  of  competition  by  others — ^from  2l8t 
April,  1869,  having  worked  at  most  from  August  to  November,  1869, 
and  that  with  very  little  outlay,  and  having  sought  to  cover  themselvei 
by  colourable,  not  merely  irregular,  protection,  since  doing,  in  fact, 
nothing.  I  think  it  the  most  aggravated  case  of  neglect  which  hai 
come  before  me. 

The  G-reat  North- West  Company  appears  as  having  a  declaration  of 
trust  for  it  on  the  register,  unvaried  when  the  plaint  issued.  A^^tew^ 
in  his  evidence,  said  he  did  not  know  if  it  claimed  an  interest.  It  has 
never  appeared  in  this  litigation  simply  to  disclaim,  but,  on  the  con- 
trary, has  in  every  way  opposed  the  Plaintiffs,  offering  such  distinctknu 
as  it  could,  as  distinguished  firom  the  other  Defendants. 

**  Direct  thst  the  decree  of  16th  October,  1870,  be  rerereed.  Bedare  that  asj 
''  costs  which  have  been  paid  under  this  decree  should  be  repaid.    Dedsre  snd 
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Thokfsok 

V, 


"adjudge  that  the  claim  360  in  the  plaint  mentioned  is  forfeited,  and  that  the         1871. 

"  Plaintifis  are  entitled  by  yirtue  of  their  miners'  rights  to  take  possession  thereof. 

"  Declare  that  the  Defendants,  the  Great  North-West  Company  Begistered  and  the 

"  Mississippi  Ck>mpany,  are  liable  to  the  costs  of  the  suit  incurred  by  the  FlaintiiFs        Bjsaa. 

"  in  the  I>i8tnct  Court  of  Mines,  and  order  them  to  pay  the  same.     Order  the  said 

"  Defendants  to  pay  the  Plaintiffs  the  costs  incurred  by  them  in  the  appeal  to  this 

"  Court.     Hefer  to  master  to  tax.    Betum  Plaintiffs'  deposit." 

Solicitors:  Dickson  for  Watson — Maegregor^  Bamsag  Sf  Brake  for 
Hardy y  Dowa/rd  Sf  Madden, 


In   eb  WILLIAM  CLEEK.  May  18, 23. 

Jfo.  291,  sect,  203,   2'^1— Warden* s  order— AffidaviU^-CommUment—DUcharffe^ 

Comtruotion — Schedule, 

A  Warden  made  an  Order  under  sec.  203  of  the  *^  Mining  Statute  1865  "  (No. 
291),  upon  an  affidavit  headed  "  In  the  Warden's  Court  at  Ballarat ;"  the  Defen- 
dant appearing,  and  not  objecting  to  the  affidavit  being  read.  In  showing  cause 
against  commitment  for  disobedience  of  the  Order,  the  Defendant  objected  that 
the  affidavit  was  not  evidence  upon  which  the  Order  could  have  been  made. 
The  objection  was  overruled  by  the  Warden ;  and  a  warrant  issued.  The  bailiff 
was  served  with  a  rule  nisi  for  prohibition  before  arrest.  The  Defendant  was 
arrested  before  the  rule  nisi  was  discharged.  Application,  under  section  221, 
for  Defendant's  discharge  on  the  above  grounds,  refused  without  costs. 


A  Warden  is  warranted  in  making  an  Order  under  section  208  of  the  *^ Mining 
Statute  1865"  upon  affidavits. 


A: 


A  schedule  may  be  used  to  construe  an  Act,  if  not  clearly  inconsistent  with  it. 


.PPLICATION,  under  sec.  221  of  the^'' Mining  Statute  1865,"  for 
discharge  from  custody.  William  Olerk  was  served  at  the  suit  of 
M>  Bin  and  others  with  a  summons  for  encroachment,  headed  "  In  the 
Warden's  Court  at  Ballarat."  He  attended  before  the  Warden  to 
oppose  the  summons,  which  was  supported  by  an  affidavit  similarly 
headed,  but  by  no  other  evidence.  The  Warden  made  an  Order,  which 
Olerh  disobeyed.  On  summons  to  shew  cause  against  his  commitment 
&r  contempt,  his  solicitor,  for  the  first  time,  objected  that  evidence 
by  affidavit  was  inadmissible  under  sec.  203,  and  that  the  affidavit 
was  improperly  headed.  The  objections  were  overruled,  and  a  warrant 
of  commitment  issued*  A  rule  nisi  for  prohibition  was  obtained  and 
served  on  the  bailiff  who,  subsequently  but  before  the  return  of  the 
nile,  arrested  Olerk,  The  rule  was  afterwards  discharged  on  a  pre- 
liminary objection. 


12  CASES  IN   COXJET  OF 

1871.  Mr.  WaUh  for  the  Applicant. — Clerk  is  imprisoned  for  disobedieDce 

In  re  of  an  Order  under  section  203  of  the  Statute.  That  section  requires 
Clebk.  ^]jg  VVarden  to  hear  and  examine  evidence.  No  evidence  was  heard 
in  this  case.  No  affidavit  could  be  received  as  evidence  mndjst  tins 
section,  which  contemplates  viva  voce  evidence  only;  and  the  only 
affidavit  which  was  read  was  headed  in  a  Court  which  did  not  exiit 
The  Order,  purporting  to  be  made  upon  an  affidavit,  is  bad  on  its  face, 
and  shows  that  it  was  made  without  jurisdiction.  The  arrest  was  illegal 
pending  the  rule  nisi  for  prohibition,  which  would  be  ineffectual  if  it 
could  be  intercepted  by  the  act  sought  to  be  prohibited :  Retina  p. 
Carr{h).    ' 

Mr.  Trench  for  J  A  Sin  and  others. — Objections  as  to  the  reception  of 
the  affidavit,  were  waived  by  the  Defendant  appearing,  without  raising 
them.  Objections  as  to  the  form  of  the  Order  cannot  justify  dis- 
obedience to  it.  The  form  of  Order  in  the  26th  schedule  is  upon  read- 
ing affidavits,  and  shows  that  an  affidavit  may  be  substituted  for  tm 
voce  proof.  A  rule  nisi  for  prohibition  could  not  itself  operate  as  a 
prohibition ;  the  rule  is  to  show  cause  why  a  writ  should  not  issue; 
nothing  but  the  issue  of  the  writ  could  effectually  stay  proceedings. 

Mr.  Walsh  in  reply. — The  reference  to  affidavits  iu  the  form  in  the 
schedule  is  with  regard  to  the  other  sections,  not  to  section  203. 

Cur.  adv.  vuU. 


May  23.     Mb.  Justice  Moleswobth  : — 

This  is  an  application  under  the  "Mining  Statute  1865,"  sec.  221,  io 
discharge  Mr.  William  Clerk,  imprisoned  under  the  warrant  of  a  Warden 
for  disobeying  an  injunction  order.  G^ie  order  was  made  under  sectioii 
203,  and  purports  to  be  on  affidavits,  and  is  therefore  objected  to.  The 
section  directs  the  Warden  "  to  hear,  receive,  and  examine  evidence," 
words  which  in  themselves  would  not  authorise  the  Warden  to  receiTe 
affidavits.  Affidavits  are  instruments  of  evidence,  and  they  were 
generally  used  by  previously  existing  tribunals  as  the  evidence  to  base 
injunctions.  The  206th  section  of  the  Act  directs  that  orders  under 
the  four  preceding  sections  may  be  in  the  form  in  the  26th  schedule  ; 
and  that  schedule  recites,  as  material  for  orders  in  the  first  instance, 

(b)   6W.  W.  &A'B.,  L.,245. 
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a£Eidftvit8.     A  schedule  may  be  used  to  construe  an  Act  if  not  clearly        ^871. 
inconsifltent  with  it,  and  I  think,  therefore,  that  the  Warden  was  war-        jn  re 
rantejl  in  using  affidavits.     The  affidavit  was,  I  think,  wrongly  entitled       Clerk. 
in  the  "Warden's  Court — a  word  not  applied  in  the  Act  to  the  place  or 
manner  of  a  Warden's  judicial  acts.      But  that,  I  think,  might  be 
treated  as  surplusage — see  also  section  185. 

Clerk  attended  personally,  and  was  heard  by  the  Warden  before  the 
injunction  was  ordered,  and  made  no  objection  to  the  reception  of 
affidavits;  and  it  was  only  when  he  was  summoned  for  the  disobedience 
of  the  Order,  that  his  attorney  started  this  difficulty.  He  should  have 
sought  for  a  variation  of  the  Order  by  the  Warden,  or  Judge  of  the 
District  Court  of  Mines,  instead  of  disobeying  it :  In  re  Bateman  (c), 
I  am  not,  however,  prepared  to  say  that  in  this  respect  Wardens' 
Orders  have  the  same  cogency  as  those  of  a  Supreme  Court. 

As  to  the  arrest  being  made  after  a  rule  nisi  for  prohibition  which 
was  afterwards  discharged,  I  do  not  think  I  have  anything  to  do  with 
it.  In  jB^.  v.  Carr  ((/),  after  rule  nisi  for  prohibition  to  magistrates  in 
ejectment  proceedings,  the  warrant  was  executed,  and  it  was  urged  by 
counsel  for  the  Bespondent,  according  to  the  report,  that  there  was 
then  at  the  hearing  nothing  to  prohibit.  Counsel  for  the  Applicant 
urged  that  the  issue  of  the  order  operated  as  a  stay  of  proceedings, 
and  the  Court  are  reported  to  have  agreed  with  that  view,  but  their 
decision  was  merely  that  it  should  not  prevent  the  hearing  of  the  case, 
which  went  off  on  another  ground.  I  refuse  the  application  without 
costs. 

Solicitors:   Welsh — Stedman. 


(c)   6  W.  W.  &  A'B.,  L  E.  M.,  16.  (d)   6  W.  W.  &  VB.,  L,,  245. 
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VALLANCOTJET  akd  Others  v.   O'EOEKE. 

^0.  291,  sec,  155 — Decree — Commitment — Appeal. 

A  decree  of  the  Court  of  Mines  was  yaried  on  appeal.  The  decree  as  Tiried 
was  drawn  up  as  of  the  date  of  the  original  hearing,  and  signed  hj  the  thai 
Judge  of  the  Court,  but  who  was  not  the  Judge  who  originally  heard  the  caos^ 
On  summons,  under  sec.  155  of  the  **  Mining  Statute  1865"  (No.  291)  to  shew 
cause  why  Defendant  should  not  be  committed  for  disobedience  of  the  dcfpre, 
objections  were  raised  to  the  decree  on  the  above  grounds,  upon  which  ti» 
Judge  dismissed  the  summons.     On  appeal  from  the  order  of  dismissal, 

JBieldf  that  the  decree  was  improperly  drawn  up,  and  the  summons  n|^% 
dismissed ;  and  appeal  dismissed  without  costs. 


An  appeal  lies  to  the  Chief  Judge  from  an  Order  dismissing  a  sommons  for 
commitment,  under  the  **  Mining  Statute  1865,"  sec.  155. 


A 


PPEAL  from  the  Court  of  Mines  at  Sandhurst. 

» 
The  Plaintiffs  summoned  (yBorhe  for  trespass.     The  case  was  heard 

26th  October,  1870,  before  Mr.  Skinner,  Deputy  Judge  of  the  Cwni 
of  Mines  at  Sandhurst  (during  the  absence  on  leave  of  Mr.  Maeobojf 
the  Judge  of  the  Court.)     Mr.  Skinner  made  a  decree  against  O'Barkej 
with   £10  damages,  for  his  trespass.      From  this  decree,  O'Borhi 
appealed  to  the  Chief  Judge,  who  varied  the  decree  by  reducing  tbe 
damages  to  Is.;  but  in  other  respects  confirmed  the  decree  (e).     After 
Mr.  Skinner  ceased  to  be  Deputy  Judge,  and  aftier  the  decree  hA 
been  varied  by  the  Chief  Judge,  a  decree  was  drawn  up,  dated  26th 
October,  1870,  signed  by  Mr.  Macohoy  as  Judge  of  the  Court,  and 
as  heard  that  day,   declaring   G*Borke    a   trespasser,  and   ordering 
him  forthwith  to  remove,  and  to  pay  to  Plaintiffs  the  sum  of  1*.  and 
£19  17«.  costs.       This  decree  was  duly  served  on  O'Borke,  who  dis- 
obeyed it.    A  summons,  under  sec.  155  of  the  "Mining  Statute  1865," 
was  taken  out  on  the  8th  July,  1871,  calling  on  O'Sorke  to  show  canae 
why  he  should  not  be  committed  for  disobedience  of  the  decree.     On 
the  summons  coming  on  for  hearing,  it  was  objected  for  0*Borhe  that 
the  decree  was  a  nullity,  haidng  been  signed  by  a  Judge  who  had  not 
tried  the  cause  nor  pronounced  the  decree ;  and,  also,  that  the  decree 
was  erroneous,  and  could  not  be  enforced,  not  being  the  decree  pro- 
nounced by  the  Deputy  Judge,  the  Deputy  Judge  having  given  a 
verdict  for  £10,  which  the  Chief  Judge  had  reduced  to  1*. ;  and  such 

(e)     Ante,,  Vol.  I.,  M.,  43. 
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alteration  of  the  decree  not  having  been  mentioned  in  the  decree        l^^^- 
signed  by  the  Judge.      The  Judge,  without  deciding  on  the  second  Vallaitcoubt 
objection,  decided  in  favour  of  the  first,  and  dismissed  the  summons,     ^p^- 
The  appeal  was  from  this  dismissal. 

Mr.  J,  W,  Stephen  and  Mr.  Jdartley  for  the  Bespondent,  took  a  pre- 
liminary objection. — No  appeal  lies  in  this  case.  There  is  no  appeal 
from  an  order  of  commitment,  and  there  can  be  none  from  an  order 
dismissing  a  summons  for  commitment.  If  the  Plaintiff  had  succeeded 
in  the  summons  there  would  have  been  no  appeal  from  the  order,  and 
the  Defendant  should  have  no  appeal  when  the  order  is  refused.  The 
right  of  appeal  must  be  mutual. 

Mb.  Justice  Moleswobth. — Section  156  provides  a  special  remedy 
as  a  substitute  for  appeal  in  case  of  commitment.  That  remedy  is  not 
open  in  the  present  instance  and  an  appeal  lies. 

Mr.  Sehn  for  the  Appellant. — The  decree  is  properly  drawn  up. 
The  signing  of  the  decree  is  a  purely  ministerial  act,  which  the  Judge 
for  the  time  being  can  perform :  Brennan  v.  WaUon  (/).  There  is 
nothing  to  shew  that  Judge  M<icoboy  was  not  the  Judge  at  the  date  of 
the  decree.  The  decree  \%  prima  fade  good,  and  to  shew  irregularity  it 
is  necessary  to  import  a  knowledge  of  facts,  which  were  in  no  shape 
before  the  Court.  Even  if  the  decree  were  irregular  it  is  binding,  and 
must  be  obeyed  until  set  aside:  Fartmgton  v.  Booth  (^),  Chuck  v, 
Oremer  (h). 

Mb.  Justice  Moleswobth. — The  decree  must  be  signed  by  the 
person  who  was  Judge  at  its  date.  The  Act  treats  the  case  as  removed 
to  this  Court  so  soon  as  the  appeal  is  lodged ;  and  I  question  if  even 
Mr.  Skinner  could,  after  the  appeal,  have  signed  the  decree.  It  must 
be  dealt  with  by  this  Court  alone.  I  concur  with  the  Judge,  and  dis- 
miss the  appeal,  I  do  not  think  this  is  a  case  for  costs.  There  has  been 
a  failure  of  justice  practically  in  the  decree  being  rendered  abortive, 
and  that  not  through  the  acts  of  the  parties. 

Appeal    dismissed;     order  affirmed 
ufithout  costs. 
Solicitors:  Liddle — Wrixon, 

(/)  6  W.  W.  &  A*B.,  M.,  1.  (A)   2  Phil.,  113. 

(g)  8  Mer.,  148. 
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1871.  BOTTEELL  aitd  Othebs  v.  THE  WAVERLET  GOLD- 

MINING  COMPANY. 


August  21. 
September  8. 


Clnvm — Bye-l€ux> — jPossesHon, 

The  principle  of  Criichl-ey  t>.  Qraham  [2  W.  &  W.,  L.,  211]  appliei  to  a  daim 
taken  up  under  a  bje-law  ultra  viret :  and  the  person  in  possession  is  not  to  be 
disturbed  unless  by  legal  proceedings. 


A 


PPEAL  from  an  order  of  the  Judge  of  the  Court  of  Mines,  for  the 
Sandhurst  diBtrict,  dismissing  a  suit  for  trespass.  The  Plaintil& 
deduced  title  from  persons  in  possession  since  1858 ;  the  claim  having 
been  originally  taken  up  under  section  14  of  the  Sandhurst  bye-laws  of 
June,  1858.  At  the  close  of  the  Plaintiffs'  case,  counsel  for  the  Defen- 
dants submitted  that  the  bye-law  in  question  Was  uUra  vires  and  tiie 
claim  a  nullity.  The  learned  Judge  decreed  in  favour  of  the  Defendants 
on  the  above  grounds,  and  dismissed  the  suit  with  costs. 

Mr.  Selm  and  Mr.  McFarland  for  the  Appellants. — The  facta  are 
not  in  dispute.  The  Plaintiffs  possession  was  distur])ed  without  legs! 
process,  and  the  case  is  governed  by  CritcJUey  v.  Ghaham  (/). 

Mr.  Martley  for  the  Bespondents. — Bye-law  14  was  altogether  «ftf» 
vire%.  It  supplied  no  means  by  which  a  claim  could  be  legally  ascer 
tained.  No  area  taken  up  under  it  could  have  the  character  of  a  claim 
for  any  purpose.  The  principle  of  Criichley  v,  Orakam  {J)  can  onlj 
protect  a  title  asserted  to  a  defined  piece  of  land,  that  is  to  a  ''  claim*' 
as  an  area  with  legal  limits.  It  applies  to  bad  titles  to  legal  claimSr 
but  not  to  possession  of  that  to  which  no  legal  title  could  be  had. 

Mr.  Sehn  in  reply. 

Our,  ad'O,  wU, 


September  8.   Mb.  JUSTICE  MOLISWORTH  : — 

This  is  an  appeal  from  a  decision  of  the  learned  Judge  of  the  Court 
of  Mines  at  Sandhurst,  dismissing  a  plaint  in  trespass.  The  Plaintiffs 
alleged  title  to  the  ground  in  question,  under  persons  who  took  possea- 

(J)  2  W.  «&  W.,  L,  211. 
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■n 

aion  of  it  as  a  claim  under  the  SandliurBt  bye-laws  1858,  section  14^ 
and  whose  title  has  been  continued  by  possession  since,  and  who  by 
mesne  assignments  conveyed  to  the  Plaintiffs.  The  Defendant  Company  ^' 
trespassed  upon  this  claim  by  sinking  a  shaft  without  any  colour  of  Wayeblbt 
title  shewn.  There  is  no  evidence  furnished  that  this  act  did  material  (^^pjJ^Y^^ 
damage.  It  was  argued  for  the  Defendants  that  the  bye-law  in  question 
was  ultra  vires,  and  that,  therefore,  the  Plaintiffs  had  no  title.  It  seems 
to  me  that  the  case  comes  under  the  principle  of  Critchley  v.  Graham  {Jc), 
and  a  number  of  subsequent  decisions,  that  a  person  in  possession  of 
ground  as  a  claim,  is  to  be  disturbed  only  by  legal  proceedings.  The 
learned  Judge  upon  the  ground  of  the  invalidity  of  the  bye-law,  and 
other  grounds  not  distinctly  stated  in  the  case,  or  presented  in  argument, 
dismissed  the  plaint  with  costs.  I  shall  direct  the  dismissal  to  be  re- 
versed, and  decree  for  the  Plaintiffs,  with  Is,  damages  without  costs, 
and  order  the  Defendants,  Eespondents,  to  pay  the  costs  of  the  appeal. 
Befer  to  the  Master  in  Equity  to  tax ;  let  deposit  be  returned. 

Solicitors  :  Idddle — Hornhf, 

{k)  2W.&W.,  L.,  211. 


MoLEOD  Aio)  Othees  v,  WHITFIELD  and  Otheks.  2^o».  20,24. 

No,  291,  tec.  171 — Special  cote — Appeal — Setting  aside  proceedings. 

After  the  dismissal  of  an  appeal  by  the  Judge  of  a  Court  of  Mines,  one  of  the 
nominal  Appellants  applied  to  the  Judge  to  hare  his  name  struck  out,  and  all 
the  proceedings  set  aside  as  against  him.  The  Judge  reserved  fur  the  opinion 
of  the  Chief  Judge  whether  he  had  power  so  to  order. 

Heldf  that  this  was  not  a  proper  point  for  a  special  case  under  the  "  Mining 
Statute  1865  "  (No.  291),  sec.  171,  as  it  did  not  arise  on  the  hearing  of  any  suit 
or  appeal. 


Semble,  that  a  Judge  of  the  Court  of  Mines  has  jurisdiction  to  order  that  an 
Appellant's  name  he  struck  out  from  all  proceedings  in  his  Court ;  and  that 
all  proceedings  should  be  set  aside  as  against  such  Appellant,  in  a  case  in  which 
he  has  been  made  a  party  without  his  authority  or  knowledge. 


s 


FECIAL  case  stated  by  the  Judge  of  the  Court  of  Mines  for  the 
Beechworth  district  as  follows  : — 


Y.  B.      TOL.  II. — MINING. 


Whitfield 
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1871.  "  On  the  I7tli  May,  1871, 1  dismissed  with  costs  an  appeal  firom  the 

McLeod  decision  of  the  Warden  at  Alexandra,  in  which  Kingston  CtUkhert 
appeared  to  be  one  of  the  Appellants ;  Mr.  Emerson  appeared  ti 
attorney  for  all  the  Appellants.  On  the  28th  June  following,  an  ap- 
plication, supported  by  the  annexed  affidavit  of  Kingston  Ctdhheri,  was 
made  to  me  in  Chambers  to  stay  proceedings  against  him,  and  strike  his 
name  out  of  all  the  proceedings.  I  made  an  order  that  the  Sespondent 
should  show  cause  in  Chambers  why  Cuthberfe  name  should  not  be  stroek 
out,  and  the  proceedings  be  set  aside  as  against  him;  and  in  the  mean- 
time T  ordered  that  proceedings  against  him  should  be  stayed.  On  the 
hearing  of  the  summons,  the  facts  as  set  forth  in  Cuthherfs  affidavit 
were  not  contradicted,  but  certified  extracts  from  the  '  Register  of 
Claims '  were  put  in,  from  which  it  appeared  that  he  was  registered 
owner  of  one  of  the  claims  in  dispute,  and  never  transferred  his  interest. 
After  argument  I  felt  a  doubt  as  to  the  jurisdiction  of  a  Judge  of  a 
Mining  Court  to  deal  with  such  a  case,  and  I,  therefore,  determined  to 
reserve  the  following  question  for  the  opinion  of  the  Chief  Judge  :— 
Whether  a  Judge  of  a  Court  of  Mines  has,  under  such  circumstances 
as  set  forth  in  the  affidavit  of  Kingston  Cuthbert,  power  to  make  an 
order  that  an  Appellant's  name  be  struck  out  from  all  proceedings  in  a 
case,  and  that  all  proceedings  should  be  set  aside  as  against  him  after 
the  appeal  has  been  heard  and  dismissed  with  costs." 

Cuthherfs  affidavit  was  to  the  following  effect : — That  he  had  never 
been  served  with  any  proceeding  in  the  cause,  and  was  not  aware  of  tbe 
suit  until  the  bailiff  levied  on  his  goods  under  an  execution  for  £44  6«., 
costs  of  the  appeal.  That  he  had  been  informed  that  MeLeod^  one  of 
the  Appellants,  undertook  the  defence,  and  employed  an  attorney  to 
appear  on  behalf  of  Cuthbert  and  the  other  Defendants.  That  he  knew 
nothing  of  McLecf,  and  had  no  interest  in  the  Portia  Company,  which 
was  represented  by  the  Appellants  and  was  not  interested  in  the  result 
of  the  appeal. 

Mr.  McFarland  for  Cuthbert. — Every  Court  has  the  control  of  its 
own  process,  and  can  prevent  its  abuse  :  Cocker  v.  Tempest  (I).  The 
application  to  the  Judge  was  not  in  his  appellate  jurisdiction,  although 
the  case  came  before  him  first  upon  appeal.  Cuthbert  was  not  obliged 
to  proceed  against  the  attorney  who  had  appeared  for  him  without 
authority.  He  was  entitled  in  the  first  instance  to  relieve  himself  u 
against  the  Plaintiffs  from  proceedings  to  which  he  had  never  been  a 

(0    7M.&W.,fc2. 
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party«     Proceedings  were  stayed  after  execution  in  Coleman  v.  Beid-       l^'^l* 
man  («»).    Section  233  of  the  "Mining  Statute  1865  "  gives  general  juris-      McLeod 
diction  in  cases  not  specially  proyided  for,  which  would  meet  this  case. 


V, 

Whitfield. 


Mr.  Bunnj  for  the  Eespondents. — The  Judge  having  decided  the 
appeal  was  Jttnctus  officio  ;  there  was  nothing  before  him  on  which  ho 
could  adjudicate,  unless  by  consent :  Irving  v.  Askew  (n),  Jones  v, 
Joneg  (p).  Culhberfs  remedy  is  against  the  attorney.  Under  sec.  213 
of  the  Statute  the  decision  on  appeal  is  final  and  conclusive,  and  cannot 
be  altered  as  between  any  of  the  parties,  by  striking  out  a  Defendant 
or  in  any  other  manner :  R^an  v.  Callaghan  (/?),  Brew  v.  Jones  (q), 
Janes  v.  Jones  (p). 

Car,  adv.  vult. 


Mb.    Justice  MoLEBWOBTH: —  November  2i, 

Cases  of  a  difficult  class  arise  from  time  to  time  in  the  superior 
Courts  of  the  mother  country,  and  here,  from  attorneys  assuming  to 
appear  for  persons  without  their  authority.    If  the  attorney  fails  in 
the  litigation  and  his  nominal  client  is  ordered  to  pay  the  costs,  the 
authorities  are  not  distinct  as  to  the  relations  between  the  nominal 
client  and  the  opposite  party.     They  are  distinct  enough  that  the  loss 
should  fall  on  the  attorney,  which  would  render  other  questions  unim- 
portant, if  the  attorney  were  solvent ;  but  the  attorney  is  made  to  pay 
under  a  summary  jurisdiction,  which  I  am  not  prepared  to  say  that 
Courts  of  Mines  possess.     I  have,  as  far  as  I  could  in  my  equity  juris- 
diction, guarded  against  solicitors  using  people's  names  without  their 
authority.    But  the  documents  in  this  case  lead  me  to  think  that  there 
is  no  such  disposition  in  the  Warden's  Court  at  Alexandra ;  as  the 
bringing  of  a  suit  in  his  Court  was  there  adjusted,  an  attorney  under- 
taking to  appear  for  Mr.  Kingston  Cuthhert  as  a  Defendant.     Mr. 
Cuthbert  alleges  that  he  ha(l  nothing  to  do  with  the  company,  or  the 
property  involved  in  that  litigation,  or  the  attorney,  but  an  order  was 
made  against  him  as  a  Defendant  as  to  the  right  of  the  Plaintiffs  in 
that  action,  and  for  costs.     All  this  is  beside  the  question  I  am  asked 
upon  a  special  case  from  the  learned  Judge  of  the  Court  of  Mines, 
Beechworth.     The  same  attorney,  as  on  behalf  of  Cuthbert  and  others, 
appealed  in  their  names  to  the  Court  of  Mines,  and  the  Warden's 

(m)   7  0.  B.,  871.  (j>)   6  W.  W.  &  a'B.,  M.,  64. 

(n)   L.  B.,  5  Q.  B.,  208.  ^)    Ante.,  £.,  69. 

(o)   6D.  ifeL.,  628. 
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decision  was  affirmed  with  costs ;  and,  as  Cuthheri  alleges,  the  fini  in- 
timation he  had  of  being  a  litigant  was  having  an  execution  for  cobIb 
levied  upon  his  goods.  Cuthhert  then  applied  to  the  Judge  of  the 
Court  of  Mines  to  stay  proceedings  against  him,  and  strike  out  bis 
name  from  all  proceedings.  These  two  matters  are  separable.  The 
Judge  could  have  no  power  as  to  proceedings  in  the  "Warden's  Court, 
so  the  only  debate  should  be  as  to  proceedings  on  the  appeal 

The  learned  Judge  asks  me  "  Whether  a  Judge  of  a  Court  of  Hines 
has,  under  such  circumstances,  power  to  make  an  order  that  an  Appel- 
lant's name  be  struck  out  from  all  proceedings  in  a  case,  and  that  all 
proceedings  should  be  set  aside  aa  against  him  after  the  appeal  had  been 
heard  and  dismissed  with  costs.*'  I  do  not  think  that  such  a  difficultj 
is  a  proper  point  for  a  special  case,  as  it  did  not  arise  on  the  hearing  of 
any  suit  or  appeal,  according  to  No.  291,  sec.  171.  I  gave  these  words 
a  somewhat  large  interpretation  in  Murphy  v.  Neil  (r)  but  cannot  canj 
them  so  far  as  the  present  question.  The  matter  has  been  argued 
before  me  by  counsel  for  Cuihbert  and  Mr.  Whitfield  and  others  Plain- 
tiffs  in  the  Warden's  Court,  and  Bespondents  in  the  Court  of  Mines, 
without  distinct  protest  by  either  party.  So  I  shall  answer  the  ques- 
tion, but  do  not  mean  that  the  learned  Judge  should  be  bound  by  mj 
answer. 


I  have  been  referred  to  and  considered  Collins  v.  Johnson  («),  Doe  i. 
Hammeh  v,  Fillis  (^),  Coleman  v,  Beidman  (v),  Cocker  v.  Tempest  («^, 
Irving  v.  Askew  (x),  Jones  v.  Jones  (y).  Shod  v.  Phillips  (ar),  andJ^ 
V.  O^Cmllaghan  (a) .  Every  Court  has  an  inherent  jurisdiction  to  regulate 
and  prevent  abuse  of  its  process.  If  the  costs  in  question  had  been  paid 
by  one  Defendant,  the  Judge  would  have  power  to  prevent  their  enforofr 
ment  against  another.  As  to  section  213  of  No.  291,  making  decinons 
of  Courts  of  Mines  final  and  conclusive  on  the  parties,  it  means  tiiat 
there  shall  be  no  ulterior  appeal,  and  no  reconsideration  of  points 
decided.  The  Judge  never  considered  whether,  and  never  decided  tkst, 
Cuthhert  was  really  a  party  in  the  appeal  case  before  him. 

For  these  reasons,  I  answer  the  question  mainly  in  the  affinnatiTe, 
merely  as  to  the  jurisdiction,  not  intimating  how  it  should  be  exercised; 


6  W.  W.  &  VB.,  M.,  46. 

16  0.  B.,  688. 
(0    2  Chit,  170. 
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w)  7  M.  &  W.,  602. 
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that  imder  such  circumstances  as  set  forth  in  the  affidavit  of  Kingston     y^^Jllj 
CuMert^  the  Judge  had  jurisdiction  to  make  an  order  that  an  AppeL      McLeod 
lant's  name  be  struck  out  from  all  proceedings  in  his  Court,  and  that  ^^^jj^^ 
all  such  proceedings  should  be  set  aside  aa  against  him,  or  for  some 
part  of  such  order. 

Solicitors:  Duerdin — Coster. 


EENDALL  v.   HADLBT.  Nov.  20,  27. 

Mining  claim — Forfeiiure — Application  for  Lease — Treepan — No.  291,  eec.  37. 

Trespass  can  be  maintained  under  the  proTisions  of  the  "Mining  Staiute  1866" 
(No.  291),  sec.  87,  by  an  applicant  for  a  gold-mining  lease,  against  a  person  who 
was  not  preyiously  in  lawful  occupation  of  the  land  applied  for;  who,  after  the 
application  for  such  lease,  obtained  as  against  the  applicant,  a  Warden's  abjudi- 
cation of  forfeiture  as  a  claim,  of  the  land  the  subject  matter  of  the  application 
for  a  lease ;  and  purported  to  enter  upon  the  land  tmder  such  adjudication,  and 
continued  thereon  actually  working. 


s. 


SPECIAL  case  stated  for  the  opinion  of  the  Chief  Judge  by  the 
Warden  at  Sandhurst. 

On  21st  January,  1871,  the  Complainant  took  up  a  quartz  special 
chum  on  the  Stafford  Beef,  Sandhurst,  and  continued  in  occupation 
until  the  Warden's  adjudication.  On  15th  August,  1871,  he  duly 
applied  under  the  "  Mining  Statute  1865,"  sec.  24,  for  a  gold-mining 
lease  of  the  same  claim.  On  24sth  August,  1871,  the  present  Defen- 
dants proceeded  against  him  before  the  Warden  for  forfeiture  of 
portions  of  the  claim,  and  on  the  29th  the  Warden  declared  them  for- 
feited, and  ordered  possession  thereof  to  be  delivered  to  the  present 
Defendants.  There  was  no  appeal  from  this  decision,  and  on  the  30th 
the  present  Defendants  took  possession,  and  proceeded  to  work. 
Thereupon  the  present  Complainant  instituted  this  suit  before  the 
Warden,  under  the  ^^  Mining  Statute  1865,"  sec.  37,  for  trespass 
upon  the  land,  the  subject  of  the  application  for  the  lease.  The  pre- 
sent Defendants  had  not,  previously  to  the  application  for  the  lease  by 
the  Complainant,  been  in  lawful  occupation  of  any  part  of  the  claim, 
Qor  had  thay  any  other  authority  for  their  entry  than  the  Warden's 
order.    The  application  for  the  lease  was  still  pending. 
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The  question  for  the  opinion  of  the  Chief  Judge  wa»— "Whether 
trespass  can  be  maintained,  under  section  37  of  the  '  Mining  Statute 
1865,'  by  an  applicant  for  a  gold-mining  lease  against  a  person  who 
was  not  previously  in  lawful  occupation  of  the  land  applied  for,  but 
who,  after  the  date  of  the  application  for  such  lease,  obtained,  as  agaiost 
the  applicant,  a  Warden's  adjudication  of  forfeiture,  as  a  claim,  of  the 
land  the  subject  matter  of  the  application  for  a  lease,  and  purported  to 
enter  upon  the  land  under  such  adjudication ;  and  supposing  such  entry 
to  have  been  originally  lawful,  was  the  Defendant's  continuing  on  the 
land  in  question  a  trespass.'* 


Mr.  Webb  and  Mr.  Casey  for  the  Complainant. — The  Complainant 
here  institutes  his  suit  solely  in  the  character  of  an  applicant  for  a 
lease.  Although  it  is  true  that  he  was  previously  the  holder  of  the 
claim,  he  is,  for  the  purpose  of  this  suit,  to  be  viewed  in  two  distinct 
and  perfectly  separate  characters — aa  claimholder,  and  as  applicant  for 
a  lease  ;  and  any  defeat  in  one  character  would  not  affect  him  in  the 
other.  By  section  37  of  the  "  Mining  Statute  1865,"  the  application  for  a 
lease  is  an  absolute  bar  to  a  taking  up  of  the  same  ground  by  any  one 
else,  pending  the  application;  and  the  applicant  may  bring  trespasa 
against  any  person  making  such  an  attempt,  although  the  amount  of 
gold  taken  by  the  Defendants  is  paid  into  Court,  to  abide  the  event  of 
the  application.  Though,  as  held  in  Smith  v.  The  Oolden  Oate  Ooii- 
Mining  Company  (5),  the  application  for  a  lease  does  not  protect  a 
claim  from  forfeiture  for  not  working;  yet  that  does  not  place  the 
holder  in  any  worse  position  as  applicant  for  a  lease :  Barker's  QoU- 
Mining  Company  v.  Kecking  {c).  If  the  application  be  successful,  and 
the  lease  be  granted,  his  position  is  unimpeachable.  In  JBhhey  v  The 
Koh'i-noor  Qold-Mining  Company  (J),  where  a  suit  for  encroachment 
was  maintained  by  a  residence  area  holder  against  an  applicant  for  a 
lease,  the  area  was  exempted  from  the  operation  of  the  lease,  and 
the  area  holder  was  in  possession  before  the  application  for  the  lease. 
Here,  after  the  adjudication  of  forfeiture,  the  Defendants  were  in 
no  better  position  than  they  would  have  been  if  they  had  taken 
virgin  ground,  after  an  application  for  a  lease  of  it  by  another.  In  botii 
cases  their  interest,  if  any,  is  subject  to  the  application  for  the  lease,  as 
in  Barker's  O old- Mining  Company  v.  Keating  (c).  The  Complainant 
did  not,  by  virtue  of  his  application  for  a  lease,  abandon  his  title  as  a 
claimholder.  Under  an  adjudication  of  forfeiture,  the  person  put  into 
possession  by  the  Warden  does  not  take  as  an  assignee  by  operation  of 

tb)    Ck.  Ct.  M.,  2nd  March,  1868.  (ct)    8  W.  W.  &  A*B.,  M.,  4. 

(c)    ^Ji^«.,  Vol.  I.,  M.,  18. 
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law,  of  all  the  rights  and  liabilities  of  the  previous  claimholder ;  and  his  1871. 
title  does  not  relate  back  to  the  time  when  the  original  claimholder  took  Rewdall 
the  claim,  so  as  to  be  prior  to  the  application  for  the  lease.  As  under 
section  24,  leases  are  not  to  be  granted  of  land  already  lawfully  occu- 
pied, tlie  application  must  necessarily  exclude  any  subsequent  entry ; 
etherise  the  application  for  a  lease  would  attract  others  to  take  the 
land  up,  and  if  they  could  do  so  lawfully,  a  lease  could  never  be  granted. 
Section  40  shews  that  a  previous  interest  under  a  miner's  right  is 
not  to  be  affected  by  an  application  for  a  lease.  The  Warden  should 
at  any  rate  have  stopped  at  the  adjudication  of  forfeiture ;  he  had  no 
power,  in  the  circumstances,  to  put  the  Defendants  in  possession. 

Mr.  Martley,  Mr.  Helm,  and  Mr.  JEEolroyd  for  the  Defendants. — The 
Warden  was  bound  to  put  those  praying  a  declaration  of  forfeiture  into 
posscBsion.     The  "  Mining  Statute  1866,"  sec.  195,  prescribes  that  he 
shall  cause  them  to  be  put  into  possession ;  and  in  this  instance  there  was 
no  defence  set  up  of  an  application  for  a  lease.     K,  under  section  40, 
the  application  does  not  destroy  the  title  as  claimholder,  it  certainly 
does  not  strengthen  it.     Section  37  makes  trespassers  those  only  who 
were  not  in  occupation  prior  to  the  application.   Here  the  Defendants, 
under  an  assignment  by  operation  of  law,  acquired  all  the  rights  of  the 
Complainant,  and  consequently  held  by  a  title  prior  to  the  application. 
The  Warden's  decision  upon  the  appearance  of  the  claimholder,  and 
not  appealed  from,  is  conclusive  as  to  the  forfeiture.     The  holder  of  a 
claim  may  give  up,  or  waive,  that  title,  and  apply  for  a  lease.     The 
Warden's  order  deprived  the  Complainant  of  all  locus  standi  to  complain 
of  trespass.     Smith  v.  The  Oolden  Gate  Oold-Mining  Company  (6),^  and 
Perkins  v.  The  Hercules  Gompany  (/*),  decide  that  the  application  for  a 
lease  does  not  exempt  the  ground  from  forfeiture.     The  lease  cannot 
now  be  granted  to  the  Complainant,  as  the  Defendants  are  in  lawful 
occupation,  being  put  in  by  the  Warden ;  and  section  24  refers  to  law- 
ful occupation  at  the  time  when  the  lease  is  ready  to  be  granted.    The 
Court  is  to  regard  the  subject  matter  in  construing  an  Act :  Salkeld  v. 
Johnson  (j).    The  trespass  to  which  section  37  refers,  is  the  entry 
upon  the  land,  and  not  the  working ;  but  the  entry  here  was  lawful. 
In  Truswell  v.  Fouming  (A)  the  Defendant  took  up  the  ground  afresh, 
and  not  under  a  Warden's  order,  which  he  abandoned.    The  contention 
for  the  Complainant  must  go  the  length,  that  the  claimholder  might 
transfer  his  claim,  then  apply  for  a  lease,  and  so  defeat  his  transfer. 

(e)    Gh.  Ot.  M.,  2iid  March,  1868.  (g)    1  Hare,  210. 

(/)   Ch.  Ct.  M.,  28th  August,  1868.  (A)    Ante,,  Vol.  I.,  M.,  13. 
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1871.  Mr.  Wehb  in  reply. — The  persons  put  into  possession  by  the  "Wardm 

Bendall  after  an  adjudication  of  forfeiture  do  not  take  by  operation  of  lav  a 
Hadlet  ^iisfer  of  the  previous  holder's  rights,  but  come  in  under  a  finesh  title. 
The  taking  up  is  always  under  the  bye-laws  then  in  force, — ^the  few- 
feiture  under  the  bye-laws  in  force  at  the  time  of  its  being  incurred : 
OlerJe  v,  Wrigley  (J).  The  Defendants  could  not  step  into  the  Complam- 
ant's  position  by  a  transfer  by  operation  of  law;  for  they  procure  a 
forfeiture  under  four  summonses  of  four  portions  of  what  the  Com- 
plainant had  held  under  one  title.  The  Defendants*  contention  would 
vitiate  all  mesne  transactions  for  any  length  of  time  after  a  forfeiture 
had  once  been  incurred.  But  even  if  there  were  such  a  transfer,  it 
would  be  only  of  the  Complainant's  rights  as  claimholder ;  he  would 
still  have  his  rights  as  to  the  lease.  The  Defendants  must  carry  tiieir 
argument  to  the  length  that  the  adjudication  of  the  Warden  was  an 
adjudication  in  rem.,  and  would  bind  even  a  stranger  who  had  applied 
for  a  lease.  The  lawful  occupation,  which  under  section  24  prevents 
the  issue  of  the  lease,  must  exist  at  the  time  of  the  application.  The 
declaration  of  forfeiture  does  not  transfer  the  title,  but  merely  clears 
the  ground.  The  fact  that  under  section  37  the  applicant  may  main- 
tain trespass,  and  have  the  gold  taken  paid  into  Court  to  abide  the 
grant  or  refusal  of  the  lease,  shows  that  such  an  occupation  could  not 
be  an  obstacle  to  the  grant  of  the  lease. 

Our.  adv.  wU. 


Noftember  27.  Mb.  JUSTICE  MOLBSWORTH  :  — 

This  matter  comes  before  me  as  a  special  case  irom  a  Warden  at 
Sandhurst,  and  presents  to  my  mind  considerable  difficulties. 

Mr.  Bendallf  the  Complainant,  held  a  claim  under  miner's  right.  On 
15th  August,  1871,  he  duly  applied  for  a  gold-mining  lease  of  the  same 
claim  under  No.  291,  sec.  24.  Messrs.  W.  SadleyeiJii  others,  Defendants, 
on  24th  August,  1871,  issued  summonses  from  the  Warden  against 
Bendall  to  enforce  a  forfeiture  of  his  claim  (the  case  does  not  shov 
whether  for  cause  before  or  after  the  application  for  a  lease),  and  on 
29th  August  obtained  decisions  in  their  favour  and  orders  for  posses- 
sion, and  sunk  a  shaft.  The  present  suit  is  an  action  for  trespass  by 
the  Complainant,  under  the  87th  section  of  the  same  Act. 

0^  4  W.  W.  &  a'B.,  M.,  88. 
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The  24ith  sec.  of  the  Act,  No.  291,  anthorisea  the  Governor  to  grant     yj^}^ 
leasee  of  Crown  land  not  before  demised  nor  occupied  by  the  holder     Rendall 
of  a  miner's  right  or  business  license,  "unless  with  the  consent  of  such     Hj^i^^y 
holder" — an  awkward  way  of  expressing  that  such  lease  may  be  with 
the  consent  of  the  holder,  not  otherwise.      According  to  the  words  of 
this  section,  the  lease  could  not  be  granted  without  the  consent  of  a 
person  becoming  an   occupant  after  the  application,  and  before  the 
leases ;  but  the  37th  section,  after  directing  the  marking  out  by  the 
applicant,  enacts  that  in  case  any  person,  who  shall  not  previously  (that 
is,  to  marking  out)  have  been  in  lawfid  occupation  of  the  land,  shall  at 
any  time  thereafter,  until  and  unless  the  application  for  the  lease  shall 
be  refused,  or  unless  thereby  authorised  by  the  Governor  in  Council, 
enter  upon,  occupy,  or  in  any  way  interfere  with  such  land,  such  entry, 
occupation,  or  interference  shaU  be  deemed  a  case  of  trespass  or  en- 
croachment, and  such  applicant  may  proceed  therefor  and  for  any  dam- 
ages in  respect  of  such  tresspass  or  encroachment,  and  for  the  recovery 
of  any  gold,  <&c.,  taken  out  of  such  land,  or  the  value.     Provided,  that 
notwithstanding  any  decision  of  a  Warden,  <&c.,  the  applicant  shaU 
not  be  entitled  to  have  delivered  to  him  any  such  gold,  &c.,  or  to  re- 
ceive payment  of  damages,  until  it  shaU  have  been  decided  to  grant 
the  application  for  a  lease  ;  but  such  gold  or  damages  shall  be  lodged 
with  the  clerk  of  the  Warden  to  abide  the  result  as  to  the  lease. 
Section  38  provides  for  investigations  before  the  Warden  between  ap- 
plicants for  and  opponents  of  leases.      Section  89  provides  that  the 
granting  of  leases  shall  be  discretionary.      Section  4:0  provides  that 
when  an  application  for  a  lease  includes  land  held  by  the  applicant, 
under  a  miner's  right,  the  latter  interest  shaU  not  be  affected  by  the 
application,  but  shall  merge  in  the  lease,  if  granted.      Section  41  pro- 
vides that  no  lease  shall  be  granted  until  after  the  expiration  of  a 
month's  notice  of  the  intention  to  grant  it. 

This  clause,  37,  then  restricts  the  right  which  other  persons 
would  otherwise  have  to  take  up  after  an  application  for  a  lease,  and 
makes  them  provisionally  trespassers,  subject  to  the  fate  of  the  appli- 
cation ;  and  I  think  by  necessary  implication  subjects  them  to  have  their 
titles,  whatever  they  may  be,  defeated  by  the  lease.  The  exact  words 
of  the  37th  section  would  subject  even  assignees  of  a  claimholder  be- 
fore the  application  to  be  treated  as  trespassers  ;  but  persons  taking  up 
on  a  forfeiture  are  not  assignees  of  the  persons  whose  interests  are 
forfeited. 


26 


CASES  IN  COUET  OF 


1871.  xt  is  argued  for  the  Plaintiff,  that  his  title  as  against  the  Defendants, 

Rbkdall  should  not  be  worse  than  if  he  had  no  title  as  a  daimholder.  I  hare 
g^'j^^  felt  the  force  of  many  arguments  on  the  other  side  as  to  the  policy  of 
the  Act,  against  persons  forfeiting  their  claims  escaping  by  becoming 
leaseholders ;  the  hardship  to  persons  seeking  to  get  land  really  for- 
feited, and  forced  to  resort  to  Warden's  Courts  to  get  possession ;  the 
difficulty  they  would  be  in  as  to  forfeiting  as  claimholders,  by  not  work- 
ing after  they  got  possession,  until  the  question  of  the  application  is 
disposed  of;  the  length  of  time  which  may  elapse  before  that  event;  and 
the  unreasonableness  of  holding  a  person  who  enters  under  a  proccEs 
of  law  thereby  to  become  a  trespasser.  What  prevents  my  yielding  to 
those  arguments  against  the  literal  terms  of  the  Act,  is  the  discre- 
tionary power  of  the  Q-ovemor  or  the  Q-ovemor  in  Council,  which 
should  be  exercised  judicially,  and  is  adequate  to  prevent  actual  breach 
of  public  policy  and  injustice.  The  lease  may  or  may  uot  be  given, 
according  to  the  respective  merits  of  the  Plaintiff  and  Defendants ;  and 
the  Defendants  might  be  specially  authorised  to  occupy,  whilst  the  ap- 
plication of  the  Plaintiff  is  in  suspense. 

The  Warden  has  asked  my  opinion  as  to  the  liability  of  the  Defen- 
dants for  mere  entry  if  they  had  not  continued  in  occupation  ;  as  to 
which  I  feel  additional  doubt ;  and  the  facts  do  not  make  it  important 
that  I  should  answer  the  question.  I  answer  that  trespaBs  can  be 
maintained  under  the  provisions  of  sec.  37  of  the  "  Mining  StainUe 
1865,"  by  an  applicant  for  a  gold-mining  lease,  against  a  person  who 
was  not  previously  in  lawful  occupation  of  the  land  applied  for,  iriio 
after  the  date  of  the  application  for  such  lease,  obtained  aa  against 
the  applicant  a  Warden's  adjudication  of  forfeiture  as  a  claim,  of  the 
land  the  subject  matter  of  the  application  for  a  lease,  and  purported  to 
enter  upon  the  land  under  such  adjudication,  and  continued  thereca 
actually  working. 

Solicitors:  Samuel — Bifmer. 
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MATT  V.  PEEL. 

No.  291,  sec,  24 — Lecue — Proi^iso  far  foffeiture — Estoppel — Certificate  of  title — 

No,  801,  sec.  49. 

A  lease  issued  under  seo.  24  of  the  ''Mining  Statute  1866"  (No.  291)  in  the 
form  prescribed  by  regulations  of  2nd  March,  1866,  provided  as  follows : — ''  If 
there  shall  be  a  breach  of  coTenant  (on  the  part  of  the  lessee)  these  presents  shall 
be  voidable  at  the  will  of  the  Gkyemor  in  Council ;  and  in  case  the  Goyemor 
in  Council  shall  declare  these  presents  void,  the  term  shall  cease  and  the 
de<3]aration  be  conclusiye  evidence  of  breach  in  all  Courts." 

Semble,  The  introduction  of  such  a  proviso  is  opposed  to  the  policy  of  the 
Act  and  ultra  mres. 

Sut  held  that  the  lessee  executing  such  a  lease  was  bound  by  the  proviso  and 
estopped  from  objecting  to  it,  and  that  his  term  was  effectuaHy  determined  by 
such  declaration  without  notice  to  him  or  evidence  of  any  breach  of  covenant. 


A  certificate  of  title  under  the  "Transfer  of  Land  Statute"  (No.  301),  that 
the  holder  is  the  proprietor  of  a  leasehold  estate,  &c.,  although  made  paramount 
by  section  49,  cannot  defeat  the  right  of  the  Crown  to  determine  the  lessee's 
estate. 


A 


PPEAL  from  an  order  of  the  Judge  of  the  Court  of  Mines  for 
the    Castlemaine  District.       The  case  stated  was  as  follows: — ^The 
Plaintiff   sought   a  declaration  of  his    right   to  possession  of   land 
which  had  heen  demised  to  Alfred  Meyer  bj   mining  lease  under 
the   provisions  of  the  "  Mining  Statute  1865,'*  on  the  9th  September, 
1869,  in  the  form  prescribed  by  the  regulations  (containing  a  special 
proviso  set  out  at  length  in  the  judgment.)      In  December,  1869, 
Meyer,  hj  consent,  assigned  his  lease  to  the  Plaintiff,  and  in  March 
the   Plaintiff   procured  a  certificate  of  title  to  the  lease  under  the 
"  Tranrfer  of  Land  Statute^     The  Plaintiff  entered  into  possession 
and  paid  rent  until  September,  1870,  when  rent  was  refused.      On 
the  16th  of   October  a  declaration  of  forfeiture  was  made   by  the 
G-ovemor,  and  notice  thereof  was  published  in  the  Government  Gazette 
on  the  2lBt  day  of  October,  1870,  as  for  "  breach  of  the  labour  coven- 
ant."   The  Plaintiff  had  received  no  notice  of  any  breach  of  covenant 
having  been  committed.     On  the  28rd  of  October,  in  the  Plaintiff's 
absence,  the  Government  mining  surveyor  entered  on  the  land  and  re- 
moved the  boundary  posts.     On  the  24th  the  Defendant  marked  out  the 
ground  and  applied  for  a  mining  lease.     The  Plaintiff  also  applied  for 
a  new  lease  of  the  same  land.    The  Plaintiff  and  Defendant  afterwards 
agreed  to  take  a  joint  lease  which  the  warden  recommended,  but  the 
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^^^*  ^  DefeDdant  obtained  a  lease  in  liis  own  name  on  the  31st  August,  1871. 
The  Defendant,  who  had  remained  in  possession,  excluded  the  Plaintiff^ 
who  thereupon  instituted  a  sxiit  to  establish  his  title  under  the  old 
lease.  Judgment  was  given  in  his  favour,  with  damages  for  encroach- 
ment.   This  was  the  order  appealed  from. 

Mr.  J,  W.  Stephen  and  Mr.  McFarland  for  the  AppelLmt.— Hue 
Plaintiff's  only  title  was  under  a  lease  which  had  been  determined  bj 
declaration  of  forfeiture.  The  lessee  expressly  covenants  to  accept  the 
lessor's  declaration  as  sufficient  evidence  of  forfeiture,  and  it  is  tiiere- 
fore  unnecessary  to  prove  any  breach  of  covenant  for  which  the  lease 
might  be  determined.  The  Crown  had  lawfully  resumed  possessiaii 
when  Peel  put  in  his  pegs,  which  is  the  trespass  complained  of.  Mattt 
possession  had  then  been  lawfully  determined.  The  certificate  cf  title 
in  no  way  improves  the  Plaintiff's  position.  The  certificate  is  subject 
to  the  conditions  of  the  lease ;  it  does  not  control  or  vary  any  rights 
under  the  lease  or  impose  any  additional  formality  for  putting  an  aid 
to  the  lease.  The  term  is  gone,  and  the  certificate  of  title  is  only  to 
the  lease,  not  to  any  estate  in  the  land  independently  of  the  lease : 
McDowall  V,  Myles  (Je),  Kavancigh  v,  Chidge  (Z),  Turner  v.  MeymoU  («). 


Mr.  Holroyd  and  Mr.  Oasey  for  the  Eespondents. — The  lease 
granted  under  a  statutory  power  and  must  conform  to  it.  It  contains 
a  provision  that  it  shall  be  voidable  at  the  will  of  the  Ghovemor  in 
Council,  which  is  ultra  vires,  and  under  this  provision  a  declaration  of 
forfeiture  has  been  made.  The  declaration  is  bad  on  this  ground,  and 
is  also  bad  because  no  breach  of  covenant  has  been  proved.  Whatever 
may  have  been  the  intention  of  the  clause,  the  effect  of  the  preliminaiy 
words,  "  If  there  shall  be  a  breach,"  is  to  govern  all  its  provisions,  and 
a  breach  of  some  sort  must  be  proved  before  the  declaration  can  be 
operative:  Borster  v.  IBxiggart  (»).  Apart  from  the  inoperative  de- 
claration the  lease  has  been  in  no  way  determined.  There  has  beoi 
no  ''recovery"  of  the  land  within  the  meaning  of  sec.  42  of  die 
*'  Mining  Statute  1865."  The  term  has  never  been  effectually  determined, 
and  is  still  subsisting  and  entitled  the  Plaintiff  to  succeed*  The  cer- 
tificate of  title  shewed  the  Plaintiff  to  be  proprietor  of  a  leasehold 
estate,  and  to  defeat  that  title  the  lease  must  be  shewn  to  have  been 
properly  determined.  No  proof  of  determination  has  been  given. 
The  lessee  is  not  bound  by  the  substitute  for  proof  provided  in  the 

{k)   6  W.  W.  &  A'B.,  L.,  16.  (m)    1  Bing.,  168. 

<0    6  Man.  ft  a.,  726.  (i»)   16  Q.  B.,  166. 
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lease,  as  the  clause  was  ultra  vires ;  he  could  take  the  benefit  of  the     ^  i^^^* 
statute  without  subjecting  himself  to  an  illegal  addition  to  the  statu- 
tory  requirements:    Begina    v.  Hughes  (o),    Sotoard  v.  Leggatt  (p), 
Alladin  v,  Alladm  and  Try  Again  Company  (2),  Mulcahy  v.    WaU 
halla  Company  (r). 

Mr.  J.  W,  Stephen,  in  reply. — The  Plaintiff  is  estopped  from  ob- 
jecting to  the  conditions  of  the  lease  under  which  he  claims,  he  cannot 
take  the  benefit  without  the  burden.  If  the  form  of  lease  waa  ob- 
jectionable he  should  have  had  it  rectified,  but  having  executed  it  he  is 
bound  by  it. 

Our,  adv,  vult. 


Mb.    Justice  MolbsWOETH: —  November  29. 

This  case  comes  before  me  as  an  appeal  from  the  decision  of  the 

learned  Judge  of  the  Court  of  Mines,  Castlemaine  district,  for  the 

Plaintiff,  Mr.  Matt,  against  the  Defendant,  Mr.  Peel,  now  Appellant. 

The  "  Mining  Statute,^*  No.  291,  sec.  24,  authorised  the  Governor  in  the 

name  of  Her  Majesty  to  grant  leases  of  Crown  lands  for  terms  of 

years  for  mining  purposes.    The  42nd  section  authorised  the  G-ovemor 

in  Council  to  make  regulations  not  contrary  to  the  provisions  of  the 

Act,  prescribing  amongst  other  things  the  form  of  leases,  the  covenants, 

conditions,  reservations,  and  exceptions  to  be  inserted  in  such  leases. 

The  Governor  in  Council,  as  in  pursuance  of  this  authority,  made 

regulations  on  the  2nd  of  March,  1866,  gazetted  March  6,  fixing, 

amongst  other  things,  forms  of  leases  containing  various  covenants  and 

provisions,  amongst  others  ^*  J£  there  shall  be  a  breach  of  the  covenants 

and  provisions  herein  contained  on  the  part  of  the  lessee,  his  executors, 

administrators,  or  assigns,  then  that  tbese  presents  shall  be  voidable  at 

the  will  of  the  Governor  in  Council,  and  in  case  the  Governor  in 

Council  shall  by  writing  tinder  his  hand  declare  these  presents  void, 

the  said  term  shall  cease  and  determine  both  at  law  and  in  equity ;  and 

such  declaration  shall  be  conclusive  evidence  in  all  courts  of  law  and 

other  jurisdictions  in  the  colony  of  a  breach  of  the  covenants  and 

conditions  herein  contained,  sufficient  to  sustain   such   declaration 

having  been  committed ;  and  also  therefrom  it  shall  be  lawfril  for  Her 

^j^fy>  01^  her  agents  and  officers,  without  any  previous  demand 

(0)    L.  R.  1,  P.  C.  81.  {q)    6  W.  W.  &  A'B.,  E.,  266. 

{p)  7  O.  &  P.,  613.  (r)    2  A.  J.  E.,  93. 
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^^i  J  whatfloever,  to  enter  forthwith  into  and  upon  the  said  hmd  hereby 
granted,  and  the  same  to  repossess  and  enjoy  as  ftdlj  and  effectnaUj  as 
if  these  presents  had  not  been  made,  and  the  said  lessee,  his  executors, 
administrators,  and  assigns,  to  expel  and  remoTe  without  any  legal 
process,  and  in  case  of  such  entry  and  any  legal  proceedings  taken  in 
respect  thereof  the  Defendant  in  such  proceedings  may  plead  leave  and 
licence  in  bar  thereof;  and  these  presents  shall  be  conclusiYe  eyidenee 
of  such  leave  and  licence  by  the  lessee,  his  executors,  administratoTB» 
and  assigns,  or  other  the  Plaintiff  or  Plaintiffs  in  such  proceedings,  for 
such  entry  or  other  matters  complained  of  in  such  proceedings."  A 
private  lessor  might,  I  think,  introduce  such  provisions  for  the  ter- 
mination of  a  lease  upon  a  declaration  by  himself  with  the  advice  of 
others,  that  a  covenant  had  been  broken.  There  would  be  nothing 
repugnant  to  the  estate  conveyed—  no  illegal  or  immoral  object  in  auch  a 
provision.  But  the  policy  of  the  Act  was,  I  think,  the  encouragement 
of  mining  industry,  and  securing  a  public  revenue,  giving  to  Bueh 
persons  aa  the  G-ovemor  for  the  time  being  might  approve  secure 
tenures  of  mines  for  such  term  short  of  the  limit  as  he  might  think 
fit,  subject  to  such  payments  and  the  performance  of  such  covenants 
as  he  with  his  Council  for  the  time  being  might  think  necessary  for  the 
purposes  in  question.  But  it  was  not,  I  think,  consistent  with  the 
policy  of  the  Act  to  reduce  such  tenancies  to  tenancies  at  will,  or  to 
invest  a  body  not  possessed  of  powers  for  judicial  investigation  of 
facts  with  the  conclusive  determination  of  facts  which  should  constitute 
a  forfeiture,  and  if  any  legal  proceeding  could  be  taken  before  me  to 
prevent  the  imposition  of  such  a  form  of  lease  as  a  condition  of  getting 
any,  I  should  be  inclined  to  say  that  the  imposition  was  ultra  vira; 
but  as  the  granting  of  any  lease  is  perfectly  discretionary  it  would  not 
be  easy  to  devise  such  legal  proceeding. 

The  Plaintiff  below,  Eespondent,  is  assignee  of  Mr.  Meyer^  wbo 
accepted  such  a  lease,  2nd  September,  1869,  for  15  years.  In  Octob^, 
1870,  His  Excellency  was  advised  to  declare  the  lease  forfeited  for 
breach  of  the  labour  covenant,  and  accordingly,  by  writing  under  his 
hand  as  Governor  in  Council,  so  declared.  The  forfeiture  was  gazetted 
21st  October.  On  the  23rd  of  October  the  Government  mining  sur- 
veyor removed  the  Plaintiff's  posts.  On  the  24th  October  the  Defendant 
marked  out  the  land,  preliminary  to  application  for  a  mining  lease,  and 
entered  into  possession  of  it,  and  he  has  since  so  remained.  The 
Plaintiff,  before  this  forfeiture,  had  applied  for  a  new  lease  of  an  in- 
creased area,  and  proceedings  were  had  before  a  warden,  between  the 
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Plaintiff  and  Defendant  contending  for  their  respective  applications,        ^871. 
and  a  compromise  was  made  between  them,  providing,  amongst  other        Matt 
things,  that  a  joint  lease  should  be  granted  to  them,  which  the  warden        ^' 
recommended  that  the  Government  should  do ;  but  for  some  reason 
the  G-ovemment  preferred  the  Defendant. 

The  FlaintiiF  commenced  the  present  suit  by  a  plaint  seeking  to 

be  put  into  possession  of  the  land  under  the  lease  of  9th  September, 

1869.       Pending  the  suit  the  Defendant  got  his  lease.     The  learned 

Judge  made  an  order  in  favour  of  the  Plaintiff,  with  costs.     Although, 

as   I    have  said,  I  should  hold  the  fixing  of  the  form  of  ,the  lease 

as  ultra  vires,  1  cannot  see  my  way  to  deciding  that  the  Plaintiff 

can  insist  that  the  lease  is  effectual  so  as  to  pass  an  estate  to  the 

lessee,  and  ineffectual  as  to  providing  for  its  termination ;  that  he  took 

a  lease  which  the  Governor  might  give  or  withhold,  which  he  had  no 

right  to  insist  upon,  and  then  reject  the  terms  it  imposed.     I  have  not 

been  referred  to,  or  been  able  to  find,  any  authority  for  such  a  claim. 

I  think  the  Plaintiff  is  estopped  from  making  it,  that  the  declaration 

of  the  Governor  in  Council  conclusively  as  against  him  determined  the 

lease  as  to  estate  and  his  rights  and  liabilities. 

As  I  understand  the  case,  the  Government  took  possession  without 
legal  process,  as  by  the  provisions  of  the  lease  it  ought,  and  the  Defen- 
dant entered  upon  the  possession  of  the  Government  (I  would  say  un- 
warrantably), not  on  the  possession  of  the  Plaintiff.      The  Plaintiff 
also  relied  upon  his  having  obtained  a  certificate  of  title  from  the  Office 
of  Titles,  25th  March,  1870,  that  he  was  "  the  proprietor  of  a  lease- 
hold estate  for  fifteen  years,  from  the  9th  day  of  September,  1869," 
A«.,but  such  certificate  I  think  cannot  defeat  the  right  of  the  Crown 
to  determine  the  estate.      Under  No.  801,  sec.  49,  the  land  in  a  cer- 
tificate is  "  subject  to  the  reservations,  exceptions,  conditions,  and 
powers,  if   any,  contained  in  the  grant  thereof."     See  also  section  29. 
This  is  not  a  lease  made  under  the  provisions  of  the  Act,  section  76, 
and  following,  and  section  80  is  beside  the  question.      So  far  as  the 
case  sent  to  me  discloses,  the  merits  are  with  the  Plaintiff,  so  I  shall 
give  no  costs  against  him.      Iteverse  the  decision,  dismiss  the  plaint 
.  without  costs,  let  the  parties  abide  their  own  costs  of  the  appeal,  return 
the  deposits. 

Solicitors:   W^hum — Oleverdon. 
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1871.  MILLEE  V.  EI&BT. 

November  22.  Partnership— Lease— Clain^-'Farties. 

December  1. 

A  plamt  to  establish  a  partnership  in  a  claim,  alleged  that  the  Defendant  had 
contracted  to  sell  more  than  his  share  to  divers  persons  (two  of  whom  vere 
named)  and  charged  that  the  contracts  for  sale  were  Toid  as  to  the  excess  be- 
yond Defendant's  share,  and  ought  to  be  restrained.  A  decree  was  made  affirm- 
ing the  partnership  and  declaring  the  Defendant  trustee  of  the  claim  for  &e 
partnership.  Objection,  for  want  of  parties  as  to  the  named  pmt^hasers,  not 
sustained,  and  decree  affirmed  on  appeaL 


A. 


.PPEAL  from  the  Court  of  Mines  at  Sandhurst.  The  plaint 
alleged  that  a  claim  was  taken  up  by  the  Defendant  in  trust  for  a 
partnership  between  himself  and  the  Plaintiff,  in  which  the  partners 
were  to  be  equally  interested.  It  alleged  that  the  Defendant  denied 
the  partnership,  and  had  informed  the  Plaintiff  that  he  had  contracted 
to  sell  nearly  the  whole  of  the  partnership  interest  to  divers  persons, 
whose  names  were  unknown  to  the  Plaintiff,  save  that  he  had  been 
informed  and  believed  that  Edward  NohU  and  Joshua  Powell  were  two  of 
them,  and  that  he  had  received  £50  as  a  deposit  on  such  sale,  but  that, 
save  from  such  information  as  aforesaid,  the  particulars  of  the  sale 
were  unknown  to  the  Plaintiff.  The  plaint  prayed  that  the  Defendant 
might  be  declared  to  hold  the  claim  in  trust  for  the  partnership,  and 
might  be  restrained  from  selling  more  than  his  share.  The  decree  was 
merely  declaratory,  ofiirming  the  partnership,  and  that  the  Defendant 
held  the  claim  in  trust  for  the  partnership.  The  Defendant  appealed, 
on  the  grounds  that  the  plaint  disclosed  no  equity,  was  not  supported 
by  evidence,  and  that  the  plaint  was  defective  for  want  of  parties,  as 
Nohle  and  Powell  should  have  been  made  parties.  The  arguments  on 
appeal  were  mainly  upon  the  evidence,  the  effect  of  which  is  stated  in 
the  judgment. 

Mr.  Hohoyd  for  the  Appellant. 

Mr.  Hartley  for  the  Eespondent. 

Cur,  adv.  vuU» 


December  1.    Mb.  JusTICB  MoLESWOETH  : — 

This  case  comes  before  ime  on  an  appeal  from  the  learned  Judge 
of  the  Court  of  Mines,  Sandhurst.      As  I  collect  the  facts  from 
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the  evidence  of  Righy  and  his  witnoBses,  unanswered,  he  had  some        ^^71. 
idea  that  certain  land  would  be  valuable  as  auriferous,  and  told  Miller 
that  he  intended  to  take  it  up  himself,  but  if  JfiZ/^r  liked  it,  would  join 
him  in  it.      Miller  inspected  and  approved.  .    They  then  went  to  it 
together,  and  agreed  to  apply  for  it  in  Miller* 9  name,  on  a  lease,  to  be 
in  trust  for  both  equally.      On  12th  March,  Miller  told  Eighy  that  this 
was  done.     There  was  some  discussion  as  to  taking  it  also  as  a  claim, 
and  actually  working  it.      Bighy  assented  to  a  claim  being  taken  up, 
but  both  agreed  not  then  to  work  it.      On  the  29th  March,  Miller  told    ' 
Bighy  it  was  time  to  pay  for  the  lease.      Bighy  said  he  was  ready  to 
pay  his  half,  but  Miller  said  he  was  short  of  money  and  wanted  a  loan 
of  his  half,  so  Bighy  gave  him  £5  odd,  by  a  cheque,  to  pay  for  both. 
Miller  took  it  up  as  a  claim  also,  without  expressly  informing  Righy 
that  he  had  done  so.    They  contemplated  selling  it  in  shares,  as  I  infer, 
either  conjointly,  or  each  separately  as  to  his  moiety ;  but  Bighy  was 
authorised  to  sell  shares  of  Miller's^  to  reimburse  himself  for  the 
advance.     Bighy  did  not  intend  then  to  sell,  and  discovered  that  Miller 
was  selling  to  a  greater  extent  than  his  moiety,  and  on  17th  June 
Miller  admitted  that  he  had  sold  five-sixths   of  the  entire  shares. 
Bighy  said,  "  That  exceeds  your  proportion."   Miller  said  it  did.   Bighy. 
— ^"  "What  about  mine,  then  ?"     Miller  said,  "  I  don't  care."     Bighy. — 
"  There  may  be  means  of  making  you  care."     Miller. — "  You  had  bet- 
ter be  content  with  what  is  left."     Bighy* — "  I  shall  have  the  whole  of 
my  share  or  none."     Miller  having  the  claim  registered  in  his  name, 
divided  into  the  names  of  two  companies  without  informing  Righy. 

The  original  plaint  was  filed  by  Bighy  in  reference  to  the  application 
for  a  lease  only,  as  a  partnership  transaction.      It  charged  that  Miller 
had  contracted  to  sell  more  than  his  half  to  persons  named,  and  had  got 
purchase-money  deposit ;   insisted  that  Miller's  contract  to  sell  more 
than  half  was  a  fraud  on  Bighy ;  prayed  to  establish  the  partnership 
and  restrain  Miller  from  disposing  of  more  than  his  moiety.      At  the 
hearing,  Righy  discovered  the  facts  about  the  claim,  and  the  learned 
Judge  directed  the  plaint  to  be  amended  by  stating  them  and  seeking 
relief  as  to  the  claim,  and  adjourned ;  and  ultimately  made  the  decree, 
appealed  from  27th  September ;    adjudged  and  declared  that  a  pro- 
visional co-partnership  was  formed   12th  March,  1871,  between  the 
Plaintiff  and  Defendant  respecting  the  claim  taken  up,  and  registered 
13th  March  in  the  name  of  the  Defendant ;   and  that  the  Defendant 
was  a  trustee  of  it  for  the  partnership ;  and  ordered  the  Defendant  to 
pay  costs  to  the  Plaintifli', 
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1871.  The  grounds  of  the  appeal  from  this  decree  are,  that  it  is  agamat 

law  and  evidence.      I  think  it  expresses  the  truth  as  to  the  rights 
of  the  parties ;  the  claim,  under  the  circumstances,  was  subject  to 
the  trusts  that  the  lease  would  be.      That  the  plaint  dificlosed  no 
equity  against  the  Defendant,   and  the  demurrer  thereto   ore  ienui 
should  have  been    allowed.      The    case    does    not    shew   what  the 
original  plaint  was,   or  any   thing    about    the   demurrer   ore  tenui. 
Whether  the  amendment  was  necessary  or  not,  or  the  demurrer  waa 
•  well  or  ill  founded,  it  was  competent  to  the  learned  Judge  to  allow  the 
amendment,  and  I  have  to  deal  only  with  the  amended  plaint — that 
there  was  no  evidence  adduced  in  support  of  the  allegations  of  the 
plaint.     I  think  there  was  evidence  of  an  enforcible  right  of  the  Phdn 
tiff  to  a  moiety  of  the  claim  of  which  the  quasi  legal  title  was  in  the 
Defendant,  and  that  the  Defendant  had  no  right  to  dispose  of  more 
than  his  moiety  of  it,  but  had  done,  or  was  about  to  do  so,  in  disregard 
of  the  Plaintiff's  rights.     The  last  objection  is,  that  the  plaint  is  defec- 
tive for  want  of  parties,  the  persons  to  whom  the  Defendant  had  con- 
tracted to  sell.      The  plaint  stated  the  Plaintiff's  ignorance  of  the  par- 
ticulars of  the  contracts,  and  did  not  state  them  as  complete,  valid, 
and  binding  upon  the  Defendant.    There  is  no  evidence  that  they  were, 
or  that  they  will  ever  be  completed.     If  they  were  valid  and  blading, 
the  Plaintiff  probably  could  not  break  them,  but  would  be  entitled  to 
hold  the  Defendant  responsible  for  the  value,  and  even  if  he  could 
break  them  would  have  an  option  of  goiug  against  the  Defendant  only 
So  I  think  the  objection  for  want  of  parties  not  sustained.      There  is 
no  objection  to  the  decree  for  stopping  at  declaring  rights.      On  the 
whole  I  affirm  It  with  costs  ;  refer  to  Master  to  tax  costs ;  direct ^e 
deposit  to  be  applied  in  part  payment ;  overplus,  if  any,  to  be  returned. 

Solicitors:  Sombtf — Liddle. 
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ACCOED  AND  SATISFACTION L.    88 

See  PLEADiHa  at  La.w  3. 

ACCOUNT  STATED L.  14.8 

See  Fbohissort  Note. 

ACQUIESCENCE E.  177 

See  M0BTOA.6E  7. 

ACTION:  Former L.  217 

,See  Estoppel  1. 

ACT  OF  INSOLVENCY I.  E.  A  M.    12 

See  Sequestbation  1,  2. 

ACT  OF  PAELI AMENT :  Construction  of— B.  162,  L.  236,  M.    11 
See  Cokbtbxjotion  1,  2,  3. 

ACTS  OF  COUNCIL : 

13  Vie,,  No.  39 L.  124 

See  By-Law. 

16  Ftt?.,  No.  10,  sec.  83 I.  E.  A  M.    12 

See  Appeal  7. 

18  Vic.,  No.  15 L.  142 

See  Bates,  Mttnicipal. 

19  Vie.,  No.  19,  sec.  176 L.    10 

See  Tbansfeb  of  Land  Statute  4. 

ACTS  OF  PABLIAMENT  (IMPERIAL)  :    See  Statutes. 

(VICTORIAN): 

No.  146,  sec.  6 E.  183 

See  Cbown  Laitdb. 

i(o.  149,  sees.  6, 10 L.  176 

See  Cebtiobabi. 
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PAoa 

No.  160,  sec.  40 Ii.  233 

See  Bond. 

Civil  Sebyioe. 

No.  190,  sec.  121 Ii.  126 

8ee  WiNDXNG-tTP  2. 

No.  202,  sec.  28 Ii.  131 

See  Mabkets. 

No.  221,  sees.  3,  6.  6 Ii.  121 

See  Tbade  Mabk.    • 

No.  228,  sees.  2,  26 L.     06 

See  WnrDrN&-XTP  3. 

MlITDTG  ON  PBiyA.TE  PbOPBBTT. 

,  sec.  33 Ii.  186 

See  JtTBiSDiCTiON  5. 

No.  230,  sees.  33,  34 Ii.     83 

See  False  Deglabation. 

No.  233,  sec.  38 L.      9 

See  AssAxn<T. 

,  sec.  139 L.     84 

See  Ehbezzlekent. 

,  sec.  194 Lu     63 

See  Malice. 

,  sec.  227 L.  204 

See  Bill  of  Lading. 

,  sec.  389 L.  190 

See  Pbactioe,  Cbihinal,  2. 

,  sec.  107 L.  117 

See  Claim,  MonNO,  6. 

No.  237,  sec.  24 L.     16 

See  Jtibisdictign  6. 

,  sec.  22 L.  161 

See  Shebief'b  Sale  1. 

L.    39 

See  Tbajtsfeb  of  Land  Statxtte  2. 

No.  241,  part  II B.  188 

See  Cbown  Lands. 

No.  249,  sec.  26 L.    69 

See  JuBisDiCTiON  7. 

No.  254,  sees.  24,  27,  36 L.  101 

See  Fbiendlt  Society. 

No.  266,  sec.  16 L,      9 

See  AssATTLT. 

No.  267,  sec.  108 L.    48 

See  Eyidence  4. 
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PAGB 

No.  273,  sec.  13 I.  E.  A  M.    12 

See  SSQUESTBATIOK  1. 

,  sec.  105       I.  E.  A  M.      1 

See  Practice,  Iksoltxkcy,  1. 

No.  274,  sec.  208 L.  236 

See  EsME  Coyebt. 

No.  276,  sec.  118 L.  187 

See  DisTBESs  Wabbakt. 

,  sec.  146 L.      I 

See  Fbactice  at  Law  4. 

No.  284,  sec.  6    ....     : L.  189 

See  Appeal  4. 

Fbatti)  Summons. 

No.  290,  sec.  4 L.      9 

See  AssATTLT. 

No.  291,  sec.  2 L.    77 

See  Appeal  5. 

,  sec.  14 L.    61 

See  Sesidence  Area. 

,  sec.  16 L.  103 

See  Maitdamtjb. 

,  sec.  24 M.    27 

See  Lease  3. 

— ,  sec.  37 M.    21 

See  Claim,  MnmrG,  1. 

,  sec.  165 M.    14 

See  Appeal  2. 
Deobse. 

-,  sec.  171 M.      1 


See  Special  Case. 
-,  sec.  180 L.  155 


See  SuMMOKs. 


,  sees.  203,  221 M.    11 

See  Wabden's  Obdbb. 
Commitmekt. 

No.  301,  sees.  19,  32 L.  113 

See  Tbavseeb  of  Laitd  Statute  3. 


— ,  sec  49 B.    20 

See  Shebiff*s  Sale  2. 

,  sec.  49 M.    27 


See  Cebtificate  op  Title  2. 

—,  sec.  117 L.  Ill 

See  Tbakspeb  of  Lakd  Statute  1. 

-,  sec.  118 L.    89 


See  Tbahspeb  op  Land  Statute  2. 

a2 


IV  IKDEX. 

PAOS 

No.  301,  sec.  136 L.    10 

See  Tbakseeb  of  Laiitd  Statute  4. 

,.8ec.  159 L.  193 

See  Cebtificate  op  Title  1. 

No.  309,  sees.  3, 10 L.    35 

See  LuKATio  2. 

,  sec.  163 B.  144 

See  Lunatic  1. 

No.  310,  sec.  47 L.  163 

See  Health,  Local  Boabd  or. 

No.  324,  sec.  8 L. '  99 

See  Ofpicial  Agent. 

No.  345,  sec.  44 L.  174 

See  Costs  1. 

,  sees.  56,  68 L.     19 

See  Peactice,  County  Couht,  2. 

,  sec.  93 L.  164 

See  Peactice,  County  Coubt,  1. 

,  sec.  120 L.  108 

See  Appeal  1. 

No.  358,  sec.  204 R     88 

See  Shtbe  Council  2. 

,  sec.  297 L.     65 

See  Shiee  Council  4. 

No.  359,  sec.  229 L.  142 

See  Evidence  3. 

,  sec.  237 L.  142 

See  Eates,  Municipal. 

,  sec.  330 L.  183 

See  Toll. 

No.  360,  sec.  30 L.     16 

See  JuBiBDiOTiON  6. 

,  sec.  38 B.  183 

See  Pboclamation,  Cbown  Lands. 

,  sec.  101 L.  169 

See  Waiveb  2. 

No.  370,  sec.  15 L,     13 

See  Scab  Act. 

No.  379,  sees.  6, 7 L  B.  ft  M.    84 

See  JuBiSDiCTiON  3. 

,  sees.  12,  56 I.  B.  &  M.    22 

See  Appeal  9. 

,  sec.  17 LB.  AM.    45 

See  Practice,  Insolvency,  6. 
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No.  379,  sec.  37 I.  E.  &  M.    12 

See  Seqitestbatiok  1. 

,  sec.  38 LE.  AM.    26 

See  Pbactice,  Ikbolyency,  3. 

,  sees.  53,  66,  59 I.  E.  &  M.    22 

See  Tbustee  4. 

,  sec.  70 I.  E.  &  M.    84 

See  JrBiBDicTiOK  4. 

VOLUNTAEY  SETTLEMENT  1. 

,  sec.  151 I.  E.  &  M.    42 

See  SEQUE8TBA.TI0N  8. 

No.  384 L.  236 

See  Feme  Coyebt. 

,  sec.  18 L.  236 

X  See  CoNSTBircTiON  2. 

No.  390,  sec.  28 L.    93 

See  License. 

ADMINISTEATION— aT.^.— 5fi*5*^tVtt^tfe?  Attorney  of  Execu- 
tor abroad,']  Administration  c,t.a,  granted,  tinder  special 
circumstances,  to  substituted  attorney  of  executor  abroad. 

In  the  will  of  Labilliebb I.  E.  <&  M.    51 

2. Immorality^      Whether  immorality  and 

dissolute  habits  in  a  man  is  ground  for  refusing  the  grant 
to  him  of  letters  of  administration  as  next  of  kin  of  an 
intestate,  qucsre. 

In  the  goode  of  Peebles I.  E.  &  M.    52 

3.  — ^— Improper  dealing  with  Intestate^s  Estate."] 

On  the  death  of  an  intestate,  his  nephew  took  possesbion  of 
his  shop  and  stock-in-trade,  and  carried  on  the  business  on 
his  own  behalf,  keeping  no  separate  account  of  the  intes- 
tate's property,  Held^  that  this  disentitled  him  to  adminis- 
tration.— lb. 

4. Revocation  of— Solicitor.]  Application  for 

rule  nisi  to  revoke  administration  made  by  a  solicitor  as 
on  behalf  of  persons  interested  out  of  the  jurisdiction,  who 
had  given  no  express  instructions  for  such  application, 
refused.  Semble,  such  an  application  might  be  granted  if 
made  by  the  solicitor  himselfl 

In  the  goods  and  real  estate  of  G-baham     .      I.  E.  &  M.     57 

5.  After  suit I.  E.  &  M.    57 

See  Pbactice,  Ecclesiastical  1. 

6. Bond E.  173 

See  Payment  into  Coubt. 

7. Caveat  ........      I.  E.  &  M.    57 

See  Pbactice,  Ecclesiastical  2. 

8. Joint  grant  of I.  E.  &  M.     69 

See  Pbactice,  Ecclesiastical  3. 
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9.  ADMINISTRATION :  Suit  for,  by  infant     .    .      I.  B.  &  M.     52 
See  Infant  1. 

ADMINISTRATION  Sm.T--Injimction^Fracttee  in  U^uUy.'] 
An  administratrix,  upon  obtaining  administration,  formed 
a  partnership  to  carry  on  the  intestate's  business,  and 
allowed  the  partners  to  exercise  control  over  the  assets 
employed  in  it.  Shortl;^  after  obtaining  administration, 
and  without  any  necessity  for  sale,  she  advertised  real 
estate  to  the  value  of  about  £18,000  for  sale  for  cash.  On 
bill  by  persons  out  of  the  colony  alleging  themselves  to  be 
the  sons,  and  only  next  of  kin,  of  the  intestate,  and  that 
the  Defendant  was  not  the  widow  of  the  intestate  as  she 
pretended  to  be,  injunction  granted  ea  parte  to  restrain 
sale,  and  a  receiver  granted  on  motion. 

G-BAHAM  V,  G-BAHAM E.    145 

ADMISSION :  Of  deceased  person E.     36 

See  Evidence  2. 

2.  ■ Of  witness  as  to  his  age     ....      I.  E.  &  M.     52 

See  EvxDBNOE  7. 

ADVANCES:  Future L.  211 

See  Mortgage  1. 

AFFIDAVITS:  Filing B.  172 

See  Pbactiob  in  Equity  2. 

2.  After  decree E.     26 

See  Peacticb  in  Equity  3. 

AFTEE-ACQUIEED  PROPBETT L.     14 

See  Bill  of  Sale  1. 

AGE :  Evidence  of I.  E.  &  M.     52 

See  Evidence  7,  8,  9, 10. 

AGENT.    See  Principal  and  Agent. 

AGEEEMENT :  To  lend  money  on  mortgage E.  120 

See  Specific  Pebfobmancs. 

AMENDMENT L.  134 

See  Pbsliminaby  Objection  1. 

APPEAL — Attorney  and  Client — Casts.']  In  an  action  by  an 
attorney  against  his  client  for  costs,  the  County  Court 
Judge  gave  a  verdict  for  the  Defendant,  on  the  ground 
that,  in  the  action  in  which  the  costs  were  incurred,  the 
attorney  had  been  guilty  of  negligence  in  bringing  the 
action  in  the  wrong  Court.  Heldy  that  the  last  proviso  of 
Act  No.  846,  sec.  120,  did  not  preclude  an  appeal  in  such 
a  case. 

Bullen  v.  Hoopeb   ...    - L.  106 

2.  — — .  Commitment,']  An  appeal  lies  to  the  Chief  Judge 
from  an  order  dismissing  a  summons  for  commitment, 
under  the  '*  Mining  Statute  1865,"  sec.  155. 

Yallancovbt  v.  O'Bobkb      M.    14 
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FAGB 

3.  APPEAL — Costs  of.']    "Where  a  party  to  a  proceeding  in  the 

Court  of  Insolvency  appealed  from  an  interlocutory  order 
giving  leave  to  amend  a  notice  of  motion,  and  also  from  the 
.  final  order  made  upon  the  motion,  and  both  appeals  were 
allowed ;  costs  of  one  appeal  only  given. 

In  re  Hbalet I.  E.  &  M.    34 

4.  — —  Order  had  on  its  face — Bule  to  set  aside  Order,"] 

Where  an  order  under  the  "  Imprisonment  for  Debt  Act,*^ 
No.  284,  is  bad  on  its  face,  the  remedy  is  by  rule  nisi  to  set 
aside  the  order,  and  not  by  appeal  under  section  6. 

McEJBAN  t'.  £atakaoh L.  139 

5.  Saving  of]    A  decree  was  made  in  a  Court  of  Mines 

in  1861  for  the  transfer  to  the  Plaintiff  of  Defendant's  share 
in  a  claim  as  security  for  payment  of  a  debt,  with  power  of 
sale.  There  was  no  sale.  In  1871  Plaintiff  took  out  a 
summons  for  execution  against  Defendant  for  the  amount 
due  under  this  decree,  and  interest  from  the  date  of  the 
decree.  The  Judge  dismissed  the  summons  on  the  ground 
that  the  decree  was  not  for  payment  of  money.  Held,  that 
section  2  of  the  '*  Mining  Statute  1865  "  saved  an  appeal  in 
this  case  under  the  Act  No.  32 ;  that  the  order  was  lor  the 
payment  of  money ;  and  that  execution  should  now  issue 
on  the  decree,  but  with  interest  for  six  years  only. 

Lee  V,  Conway L.    77 

6.  3b  Chief  Jt^e  of  Courts  of  Mines — Parties — Notice,] 

The  Chief  Judge  may,  on  appeal  under  the  "Mining  Statute 
1865,"  decide  whether  somp  of  the  Defendants  below,  served 
with  notice  of  the  appeal,  sufficiently  represent  all  the 
Defendants ;  and  it  is  not  necessary  that  Defendants  who 
did  not  appear  in  the  Court  below  should  be  so  served. 

Thompson  v,  Begg M.      1 

7.  j\)  Privy  Council.]     The  value  of  the  debtor's  estate, 

not  the  amount  of  the  petitioning  creditor's  debt,  is  to  be 
regarded  in  estimating  the  amount  of  the  matter  in  issue 

-  for  the  purpose  of  an  appeal  to  the  Privy  Council  under 
15  Vic.,  No.  10,  sec.  33,  from  an  order  as  to  compulsory 
sequestration. 

In  re  McDonald I.  E.  &  M.    12 

8.  To  Mill  Cottrt.]     In  the  absence  of  precedent,  and 

upon  a  mere  matter  of  practice,  the  discretion  of  the  primary 
Judge  will  not  be  reversed  on  appeal. 

Watson  v.  Kttb E.    61 

9. To  Court  from  Judge  of  Insolvencyl]      An  appeal 

lies  to  the  Supreme  Court,  under  the  '*  Insolvency  Statute 
1871,"  No.  379,  sec.  12,  from  an  order  of  a  Judge  of  Insol- 
vency, under  section  55,  confirming  the  appointment  of  a 
trustee. 

In  re  Maokat I.  E.  &  M.    22 
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AEBITRATION— 2)^<?kJ»^  QuantUies.']  A  contract  for  sale  of 
sheep  provided  that  any  deficiency  in  number  should  be 
allowea  to  the  purchaser  at  5s.  per  head ;  and  also  for  the 
reference  of  matters  in  dispute  to  arbitration.  There  was 
a  very  large  deficiency.  The  arbitrator  to  whom  the  matter 
was  referred  allowed  more  than  5s.  per  head  for  the  number 
deficient.  Meld,  that  by  sending  the  case  to  arbitration 
the  vendor  admitted  the  deficiency  to  be  such  as  entitled 
the  purchaser  to  more  than  the  5s.  per  head. 

Eyas*  V,  Bboughtok L.    49 

AEEBAS8  OP  EATES :   Proof  of L.  142 

See  Evidence  8. 

2. Eecovery  of L.  142 

See  Eates,  Municipal  1. 

ASSAULT — Imprisonment.']  Justices  can  sentence  a  person 
convicted  of  an  unlawful  assault  to  an  imprisonment  of 
three  months,  in  default  of  payment  of  a  fine  of  £10. 

MosBiBON  V.  Glabke L.      9 

ASSIGNMENT :  By  operation  of  law L.  161 

See  SHEBif  f's  Sale  1. 

2. Of  debt L.  181 

See  Shibe  Coitncil  1. 

ASSISTANT  MINING  nmiaTRA.n—Swnaiure.']  Assistant 
Mining  Eegistrars,  acting  as  such,  should  sign  in  their  own  ' 
names,  and  not  those  of  the  Mining  Eegistrars. 

Thompson  v.  Begg M.      1 

ATTESTING  WITNESS :  To  biU  of  sale— Description  of  .     L.      8 
See  Bill  of  Sale  2. 

ATTOENET  AND  CLIEUfT— Costs— Ihsation.]  A  client 
paid  to  trustees  a  sum  of  money  to  be  applied  by  them, 
inter  alia,  in  payment  of  costs  due  to  his  solicitors.  The 
solicitors  delivered  to  the  trustees  a  bill  of  costs,  ffeldj 
that  the  trustees  were  not  entitled  to  have  the  bill  taxed. 
In    re    Bennett    and    Attenboboitgh    ea    parte 

McMlTLLEN L.  203 

2.  — ^— Negligence — CounseVs  Advice — 

Contract."]  Where  a  contract  is  made  between  persons  in 
different  parts  of  the  country,  so  that  there  is  some  doubt 
as  to  which  County  Court  is  to  be  resorted  to  in  suing  for 
a  breach,  an  attorney  is  not  guilty  of  actionable  negligence 
in  bringing  the  suit  in  the  wrong  Court.  Semble,  tlmt  as 
on  attorney  practises  as  advocate  in  the  County  Courts,  he 
would  not  in  any  case  there  be  protected  by  acting  upon 
the  opinion  of  counsel. 

BULLEN  V.  Hoopeb L.  108 

8,  _ Praud  and  collusion — Costs     E.    20 

See  Costs  2. 
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ATTOENET :  Town  and  country E.    69 

See  AuTHOEiTT  to  Sub. 

2.  Under  power E.  146 

8ee  EscEiYEB  2. 

3. Substituted  ....      I.  E.  &  M.    51 

See  AoMiEriSTBATiOK  1. 

ATJTHOEITT :  For  the  deUvery  of  goods L.  204 

See  Bill  of  LADiKa. 

2.  Of  partner B.    28 

See  PABTmcs's  Authoeitt. 

ATTTHOEITT  TO  SUE— -Ibttw  and  Oountry  SolicUor— Agent 
— CoaU,']  The  name  of  S,  was  used  as  Plaintiff  in  a  suit 
without  his  authority.  O.  2).,  a  solicitor  practising  at 
Wangaratta,  was  named  in  the  bill  as  the  Plaintiff's 
solicitor,  but  the  writ  was  issued  by  &.,  a  solicitor  prac- 
tising in  Melbourne,  describing  himself  as  agent  of  O.  D. 
S,  moyed  to  strike  his  name  out  of  the  bill,  and  to  make  H. 
liable  for  costs  of  the  motion  and  taxed  costs  ordered  to  be 
paid  by  S,  Motion  refused  with  costs  as  to  J7.,  but  granted 
as  to  striking  out  name  without  costs. 

Bbew  V,  Jokes,  No.  2 E.    69 

AVEEAGE:  Particular L.    26 

See  MABHinB  Insitbakce  1. 

BAEEISTEE— 5.^.--^Jflfe»M«<w.]  A  B,A,  may,  at  the  expira- 
tion  of  two  years  after  signing  the  students'  roll,  be  admit- 
ted as  a  barrister-at-law  without  any  examination  in  law. 

In  re  Taylob L.  213 

BILL  OP  EXCHANGE— Crdi^t^or'*  deed^-Notice  of  dishonor 
Waiver.']  When  the  drawer  and  endorser  of  a  bill  of 
exchange  has  assigned  his  estate  by  a  creditor's  deed,  and 
the  bill  is  subsequently  dishonored,  notice  of  dishonor 
should  be  siven  to  the  trustee  of  the  deed ;  and  if  not  so 
given,  the  holder  cannot  prove  on  the  estate  for  the  bill. 
If  the  holder  of  a  bill  of  exchange,  the  drawer  of  which  has 
assigned  his  estate  to  a  trustee  for  creditors,  loses  his  right 
to  resort  to  that  estalje,  by  not  giving  notice  of  dishonor, 
neither  the  assignor  nor  trustee  can,  by  waiver  of  the  notice 
of  dishonor,  revive  the  liability  as  against  other  creditors. 

In  re  liETZ  JSx  parte  Ilkhos^       E.    83 

BILL  9F  LADING :  A  bill  of  lading  is  an  "  authority  for  the 
delivery  of  goods  "  within  the  meaning  of  the  "  Oriminal 
Law  and  Practice  Statute,''  No.  238,  sec.  227. 

Eeguta  t'.  Wbight L.  20dk 

BILL  OF  SALE — After  acquired  property,]  If  a  biU  of  sale 
purport  to  include  property  subsequently  acquired,  evidence 
must  be  adduced  by  the  holder,  of  some  act  of  affirmance 
by  the  grantor,  respecting  such  last-mentioned  property. 

DiniraiOP  V.  Ttjttx L.    14 
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2.  BILL  OF  SALE — Description  of  attesUng  mtnesB,"]  Lithe 
affidavit  accompanying  tne  registration  of  a  bill  of  sale,  the 
description  of  the  attesting  witness  as  W.  T.  P.,  of  Swanston 
street,  in  the  City  of  Melbourne,  law  clerk,  held  sufficient. 

Tbeacey  V,  jBaldebson L.       3 

8. Interpleader  summons.']      A    bill    of  sale 

having  been  duly  executed  and  filed,  Justices,  on  an  inter- 
pleader summons  to  try  the  right  of  the  holder  to  the 
goods  comprised  in  it,  ought  to  admit  evidence,  if  tendered, 
to  shew  that  the  bill  of  sale  fell  within  13  Miz,,  cap.  v.,  as 
given  to  hinder,  delay,  and  defraud  creditors. 

DUNLOP  V.  TUTTX L.     14 

4. Validity — Chnsideration,^  The  consideration 

in  a  bill  of  sale  was — ^not  the  actual  payment  of,  but  an 
agreement  to  advance  money.  Seld,  in  an  interpleader 
issue,  that  the  consideration  was  sufficient,  and  that  the 
claimant  under  the  bill  of  sale  was  entitled  to  the  goods. 

Habbison  v.  Moobe L.     69 

BOND — Recital — EstoppelJ]  The  secretary  of  a  Government 
Board  gave  a  bond  to  the  Queen  for  the  faithful  discharge 
of  the  duties  of  his  office,  in  which  it  was  recited  that  he 
had  been  appointed  to  a  certain  office  "  in  the  service  of  the 
Government  of  Victoria."  Held^  that  the  Crown  waa  not, 
in  a  petition  for  a  retiring  allowance,  under  No.  160,  sec.  40, 
concluded  by  such  recital. 

Mi^TSOK  V,  The  Quieit L.  233 

2.  Administration E.  178 

See  Payment  into  Coubt. 

BOBOFGH  COJJ^Cllt— Contract  not  under  seal— Nuisance.] 
A  Borough  Council  agreed  with  B.  that  he  should  receive 
and  dispose  of  nightsoil.  The  contract  was  signed  by  B.^ 
but  not  sealed  by  the  Corporation.  B,  gave  to  the  Corpo- 
ration a  deposit  as  securily  for  the  due  performance  of  the 
contract,  which  deposit  was  subsequently  returned  to  him. 
His  remuneration  came  from  the  nightmen,  not  from  the 
Corporation.  Meld,  that  the  Corporation  were  responsible 
for  the  work  being  properly  done,  and  were  liable  for  a 
nuisance  caused  by  B,  in  the  execution  of  the  contract. 
Weib  v.  The  Mayob,  Councillobs  aitd  BuBaBSBBS 

OF  THE  BoBOITGH  OF  EaST  CoLLINGWOOI)     .      .        L.      82 

BEEACH  OF  TRUST R    16 

See  ExECTTTOB  3. 

BT-LAW — House Jrontvng  street]  A  bjr-law  of  the  City  of 
Melbourne,  made  under  the  authority  of  13  F»c.,  No.  39, 
enacted  that "  every  dwellinghouse  shall  be  built  with  a 
clear  frontage  to  a  street,  and  no  such  dweUinghouse  shall 
be  so  built  as  to  Intercept  the  clear  street  frontage  of  any 
dweUinghouse  previously  built."  Held,  that  if  the  proper 
construction  of  the  by-law  was  that  under  no  circumstances 
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could  a  house  be  built  unless  it.  fronted  a  street,  the  by-law 
was  ultra  vires ;  but  Sembhy  that  the  proper  construction 
was  that  every  house  within  a  reasonable  distance  from  a 
street  should  front  that  street.  Held  also,  that  the  by-law 
only  applied  where  there  was  a  street,  and  did  not  apply  to 
a  house  fronting  a  park. 

BsaiNA  r.  Call  Ex  parte  Seamase L.  124 

CALLS :  Order  for  payment  of B.  126 

See  Wiin)iwo.uP  2. 

2.  Transfer  of,  to  avoid L.    29 

See  CoMPAKY,  Mining,  1. 

8.  Unpaid L.    64 

See  Winding-tip  1. 

CAVEAT LE.  AM.    67 

See  Practice,  Ecclesiastical  2. 

CEETIFICATE :  Eor  costs L.  201 

See  Practice  at  Law  1. 

2.  Lisolvent's I.  E.  &  M.  1,    11 

See  Practice,  LfrsoLVBNcr,  1,  2. 

CEETiriCATE  OF  TTHli'St— Evidence— Ejectment— Lease."] 
Section  169  of  the  "  ITransfer  of  Land  Statute  "  (No.  301) 
does  not  affect  the  conclusive  character,  as  evidence  for 
Plaintiff  in  ejectment,  of  a  certificate  of  title  to  a  lease 
under  the  '*  Amending  Land  Act  1866." 

Miller  v.  Moresey L.  198 

2.  ■  Leasehold  Estate  —  Bi^ht   of 

Crown.']  A  certificate  of  title  under  the  ^'Transfer  of  Land 
Statute**  (No.  801),  that  the  holder  is  the  proprietor  of  a 
leasehold  estate,  &c.,  although  made  paramount  by  section 
49,  cannot  defeat  the  right  of  the  Crown  to  determine  the 
lessee's  estate. 

Matt  v.  Peel  , M.    27 

8. —  Eegistration L.    89 

See  Transfer  of  Land  Statute  2. 

CERTIOB^ABl— Board  of  Education— Regulation.]  Certiorari 
does  not  lie  to  bring  up  a  regulation  made  by  the  Board  of 
Education  under  the  '^  Common  Schools  Act,**  No.  149,  for 
the  purpose  of  having  it  quashed  as  being  ultra  vires, 

Eeoina  V,  The  Board  op  Education L.  176 

2. Court  of  Insolvency.]     The  Supreme  Court 

has  no  jurisdiction  by  certiorari  over  the  Court  of  Insolvency. 

In  re  Slack L.  185 

CHALLENGE  OF  JTJEOE L.  186 

See  Juror 

CHAEama  OEDEE L.  286 

See  Feme  Coyert. 


•  • 


XU  INDEX. 

CHAETEB B.  104 

See  CoBPOBATioir. 

CHATTELS :  Mortgage  of L.  165 

See  MoBTGAGE  3,  4. 

CIVIL  SEEVICE— i?<9/»r»«y  Allowance,']  The  Secretary  of  the 
Board  of  Agriculture  appointed  under  No.  83,  sec.  8,  is  not 
entitled  to  a  retiring  allowance  under  the  "Civil  Service  Aet^* 
(No.  160)  sec.  40. 

Matson  v.  The  Queeit L.  233 


CLAIM :   MINING  —  Forfeiture  —  Application  for 

Treepaas,']  Trespass  can  be  maintained  under  the  proTieions 
of  the  "Mining  Statute  1S65''  (No.  291),  sec.  37,  by  an 
applicant  for  a  gold-mining  lease,  against  a  person  who  was 
not  previously  in  lawful  occupation  of  the  land  applied  for; 
who,  after  the  application  for  such  lease,  obtained  as  against 
the  applicant,  a  Warden's  adjudication  of  forfeiture  as  a 
claim,  of  the  land  the  subject  matter  of  the  application  for 
a  lease ;  and  purported  to  enter  upon  the  land  under  such 
adjudication,  and  continued  thereon  actually  working. 

Bekdall  v.  JELadlex M.     21 

2.  ■  Forfeiture  —  Fosaeasion^      It  is  not 

necessary,  in  order  to  maintain  a  suit  for  forfeiture  of  a 
claim,  that  the  Plaintiff  should  shew  that  the  Defendant 
either  is,  or  claims  to  be,  in  possession  of  the  claim. 

Thompson  v,  Bbgg M.      1 

3, Efficacy  of  Frotecfion   Be^istration,'] 

The  efficacy  of  a  protection  registration  depends  on  the 
truth  and  sufficiency  of  the  declaration  on  whioh  it  is 
obtained. — lb, 

4. Fine  in  Lieu  of  Foffeiture,']    In  a  case 

of  forfeiture,  a  fine  may  be  properly  inflicted  in  lieu  of 
forfeiture,  where  there  is  early  neglect,  followed  by  zealous 
continuous  work ;  or  where  claimholders  have  fallen  into 
technical  errors  only ;  but  not  where  the  claimholder  has 
been  guilty  of  aggravated  neglect. — Ih, 

6. Frotection  Begiairation,']     A  protection 

registration  under  Ballarat  By-law  VIII.  must  be  obtained 
by,  or  as  on  behalf  of,  the  registered  owner  of  the  claim. — 
Ih. 

6. Stealing  Gold — Lease,']    A  person  was 

convicted  under  No.  233,  sec.  107,  of  keeping  back  and 
concealing  &om  his  co-partners,  or  co-adventurers,  gold 
taken  from  a  "  claim."  The  evidence  shewed  that  the 
ground  from  which  the  gold  was  taken  was  held  by  the  co- 
adventurers  under  lease  irom  the  Crown.  Held,  that 
the  word  "  claim"  in  section  107  did  not  include  leased 
ground,  and  conviction  quashed. 

Eeguta  v.  Davisb L.  117 
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7.  CLAIM :  MINING— JPy-onto^u  Olainh-Gold  Jfinrnflr.]  A 
frontage  claim  Bubsists  over  its  entire  surface  until  narrowed 
under  the  by-laws.  The  claimholder  is  entitled  not  only  to 
the  gold  upon  the  lead  in  respect  of  which  the  claim  is 
registered,  but  to  all  gold  within  the  claim  until  so 
narrowed;  and  when  narrowed,  to  all  gold  at  whatever 
depth  within  it  as  narrowed. 

St.  Geobge  and  Baitd  op  Hope  TJnitbi)  Company 
Begistebed  v.  The  Bakd  op  Hope  Aim  Albiok 
Consols  Begistebed E.  206 

8. Frontage  Olam^Bloeh  Olaim,']     The 

holder  of  a  frontage  claim  may  exclude  from  every  portion 
of  its  area  persons  who  subsequently  take  up  a  block  claim 
thereon. 

St.  G-eobge  and  Band  op  Hope  United  Company 
Begistebed  v.  The  Band  op  Hope  and  Albion 
Consols  Begistebed E.  209 

COMMISSION  TO  EXAMINE  WITNESSES— Pr«rtk?^ 
Judges  Order."]  The  Court  will  not  review  the  discretion 
of  a  Judge  in  granting  a  Commission  to  examine  witnesses. 

Babtley  v.  Wobthinckton L.    92 

CO^SMlTMENT^Discharge'-Warden's  Order.]  A  Warden 
made  an  order  under  section  203  of  the  "  Mining  Statute 
1866"  (No.  291),  upon  an  affidavit  headed  "In  the  Warden's 
Court  at  Ballarat;"  the  Defendant  appearing,  and  not 
objecting  to  the  affidavit  being  read.  In  shewing  cause 
against  commitment  for  disobedience  of  the  order,  the 
Defendant  objected  that  the  affidavit  was  not  evidence  upon 
which  the  order  could  have  been  made.  The  objection  was 
overruled  by  the  Warden,  and  a  warrant  issued.  The  bailiff 
was  served  with  a  rule  nisi  for  prohibition  before  arrest. 
The  Defendant  was  arrested  before  the  rule  nisi  was  dis- 
charged. Application,  under  section  221,  for  Defendant's 
discharge  on  the  above  grounds,  refused  without  costs. 

In  re  Clebk M.    11 

2.  ■  Appeal  from M.    14 

8ee  Appe^  2. 

3.  Warrant  of L.    M 

8ee  Contempt. 

COMPANY :  MINING  —  CalU,]  An  absolute  transfer  of 
shares,  although  made  to  avoid  calls,  is  not  necessarily 
malajide. 

Sleep  v,  Yibtite L.    29 

2, Oontributory — Bona  fides  of  Trana* 

fer,^  A  shareholder  transferred  his  shares  and  procured 
registration  of  a  transfer  to  John  Smithy  Latrobe-street, 
Melbourne,  which  purported  to  be  accepted  and  signed  by 
him.    On  the  winding-up  of  the  company,  John  Smith  could 
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not  be  found  or  heard  of  in  Latrobe-street.  Seldy  that  it 
was  not  to  be  presumed  he  was  a  fictitious  person. 

SiMPSOir  V,  MVLLALY L.    56 

8.  COMPANY:  MmmQt^Windinff-up^O(mtrihttHon'-'I!:ffe^ 
ctUora,']  Executors  cannot  be  sued  at  Petty  Sessions  for 
contribution  in  resnect  of  shares,  held  by  their  testator  at 
the  time  of  his  deaths  in  a  mining  company  registered  under 
"  The  Minvna  Companies*  Limited  Liability  Act  1864,"  and 
being  wound  up  under  that  Act. 

CooPEB  V.  Bath L.  136 

4.  Winding-up — Contributory — Poit 

Shareholder,']  A  shareholder  in  a  mining  company,  regis- 
tered under  Act  No.  228,  transferred  his  shares,  and  the 
transfer  was  accepted  by  the  transferree  more  than  three 
months  before  the  petition  for  winding-up,  but  was  not 
passed  by  the  directors  till  within  that  period.  Held,  that 
m  the  absence  of  proof  of  any  rule  of  the  company  that 
transfers  were  not  to  be  recognised  until  passed  by  the 
directors,  the  shareholder's  liability  ceased  on  the  date  of 
the  transfer. 

Jones  r.  Simpson L.    96 

COMPOSITION  WITH  CREDITOES  ....      I.  E.  &  M.    42 

See  Seqtjestbation  3. 

CONSPIEACT L.  220 

See  DifiEOTOBs'  Liability  2. 

CONSTEFCnON— -B^wnj/JciaZ  Interest.']  The  25  and  26  Vic, 
cap.  Iziii.  sec.  3.,  declaring  that  "  beneficial  interest,"  when 
used  in  ^^  The  Merchant  Shipping  Act  1854,"  includes 
"  interests  arising  under  contnK;t  and  other  equitable  in* 
terests,"  and  that  '^  e(juities  may  be  enforced  against  owners 
and  mortgagees  of  ships  in  respect  of  their  interest  therein 
in  the  same  manner  as  equities  may  be  enforced  against 
them  in  respect  of  any  other  personal  property,"  applies 
only  to  equities  agarnst  them  personally,  and  not  as  against 
the  ship  or  persons  haying  acquired  good  registered  tities  to 
it  under  the  contractors. 

Jabdine  V,  HoYT E.  152 

2.  ' —  Act  of  Parliament — Betrospective  opera- 
tion.] Section  18  of  the  "  Married  Women's  Property  Acf* 
(No.  884)  is  not  retrospective. 

HlTTCHIKGB  V.  CVNKINaHAH L.  286 

8. Act  of  Parliament — Schedule!]    A  schedule 

may  be  used  to  construe  an  Act,  if  not  clearly  inconsistent 
with  it. 

In  re  Clebk M.  U 

4.  . • Information,]   All  information  alleged  ihat 

Defendant,  on  the  17  th  November,  on  becoming  aware  that 
certain  sheep  of  his  were  infected  with  scab,  omitted  to  give 
notice  to  the  inspector.    Held^  that  the  information  did  not 
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mean  that  Defendant  only  became  aware  of  the  sheep  being 
infected  on  17th  Noyember ;  but  that  on  17th  Noyember, 
being^aware,  he  did  not  giye  notice. 

Slower  v.  Stefhek L.    13 

CONTEMPT— Owr^  of  Insolvency— Warrant  of  Gommitment.'] 
A  warrant  of  the  Court  of  Inaolyency  committing  for  con- 
tempt need  not  prescribe  any  time  of  imprisonment. 

In  re  Slack L.    64 

CONTfilBTJTION L.  186 

See  CoMPAirr,  Miiaira,  8. 

2.  Suit  for L.  99,    54 

See  OrpiciAL  Agekt. 
WnrDnra-irp  1. 

CONTSIBUTOfiT L.  66,    96 

See  CoMPAirr,  Mikikg,  2,  4. 

CO-OPBEATIVE  COMPANY L.    19 

iS^  Dibeotobb'  Liability  8. 


4 


COEPOBATION— CAor^^  —  Title,']  Semble,  a  corporation 
may  haye  a  good  title  to  property  acquired  in  yiolation  of 
its  charter. 

LoirnoN  Chabtebeb  Baite  v.  Hayes E.  104 

COSTS — County  Court  Action  removed  to  Supreme  Court.']  "Where 
a  Defendant  removes  a  cause  from  the  County  Court  into 
the  Supreme  Court,  and  the  Plaintiff  recovers  a  verdict  for 
any  amount,  he  is,  under  the  ''  County  Court  Statute  1869/' 
No.  845,  sec  44,  entitled  to  his  full  costs  as  between  party 
and  party,  without  any  Judge's  certificate,  rule,  or  order, 
and  iree  from  the  effect  of  any  privative  statute,  or  statute 
directing  that  costs  shall  be  taxed  on  different  scales  accord- 
ing to  the  amount  recovered. 

OeBABD  V,  EJBEITMAYEB L.    174 

2.  l^aad — Attorney,]    Bill,  charging  firaud  and  collusion 

against  a  Solicitor  dismissed  as  against  him,  but  without 
costs. 

Bbew  v.  Jones,  No.  1 E.    20 

3.  Injunction — Appeal.]     Costs  of  an  injuxwtion  motion 

were  reserved  by  the  Primary  Judge.  On  appeal  such  costs 
were  made  costs  in  the  cause,  on  the  ground  that  the  in- 
terval between  the  sittings  of  the  Appeal  Court  was  too  long 
for  that  Court  to  deal  with  them,  and  such  Court  ought  not 
to  depute  to  the  Primary  Judge  the  carrying  out  of  its 
opinion. 

Bakb  07  Hops  aitd  Albioit  Consols  Company  v.  All 

Saeptts  Company E,    83 

4.  Preliminary  Objection.]     No  Court  in  allowing  a  pre- 
liminary objection  ever  gives  costs. 

Beoina  V,  CoGBON  Ex  parte  Wilkinson  ....     L.  134 
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6.  COSTS — ShsuAng  Cause,']  A  party  who  bIiowb  cause  in  tie 
first  instance  is  liable  to  costs  if  unsuccessful. 

Kett  v.  The  Qtteek L.      1 

6. Certificate  for L.  201 

See  PsACTiOE  at  Law  1. 

7. Of  Appeal I.  E.  &  M.    M 

See  Appeal  3. 

COUNSEL'S  ADVICE L.  108 

See  Attoeney  aih)  Client  2. 

COUNTY  COURT— iJ.,  in  Melbourne,  made  a  contract  hj 
letter  with  &,  at  Newstead,  for  the  delivery  of  flour  by  A 
at  Castlemaine.  On  breach  of  that  contract  a  suit  was 
brought  in  the  County  Court  in  Melbourne,  and  the  Plain- 
tiff was  nonsuited  on  the  ground  that  the  suit  should  have 
been  brought  at  Castlemaine.  Semhle^  that  the  original  suit 
was  properly  brought  in  Melbourne ;  but,  that  if  a  mistake 
had  been  made,  it  would  not  haye  been  such  as'  to  make  the 
FlidntifTs  attorney  liable  for  negligence. 

BXJLLBB"  V,  HOOPBB L.    108 

COVENANT  NOT  TO  SUE.]  The  person  by  whom  a  suit 
was,  in  fact,  instituted,  and  who  was  responsible  to  the 
nominal  Plaintiff  for  the  costs  of  it,  was  a  creditor  of  the 
Company,  who  before  the  institution  of  the  suit  had 
covenanted,  for  valuable  consideration,  not  to  enforce  the 
personal  liability  of  certain  of  the  Defendants  in  respect  of 
the  acts  complained  of  by  the  bill,  and  this  was  pleaded  by 
the  answers  as  amounting  to  a  release.  Held,  tnat  as  the 
Plaintiff  on  the  record  (the  liquidator  of  a  company  in 
process  of  being  wound  up)  was  discharging  a  duty  to  other 
creditors  in  prosecuting  the  suit,  and  his  solvency  was  not 
questioned,  he  was  entitled  to  maintain  the  suit. 

Beeves  v.  Cbotle E.    42 

2.  ■  Joint  Liability B.    28 

See  Cbeditobs'  Deed  1. 

a.  COVENANT :  To  pay  Mortgage  Debt L.    28 

See  MoBTaAGE  2. 

CEBDITOES'  DEED— Jbw^  LiaUlity'-'Covenant  not  to  Sue,'] 
A  creditors'  deed  contained  a  clause  permitting  creditors  to 
execute  without  prejudice  to  their  securities  or  remedies 
against  joint  debtors,  and  a  clause  releasing  the  debtor 
without  prejudice  to  the  rights  of  creditors  holding  security, 
but  omitting  any  reference  to  ioint  liability.  Held,  that  the 
omission  could  not  overrule  the  former  clause,  and  that  the 
release  only  operated  as  a  covenant  not  to  sue. 

Q-LASS  r.  jEiggins B.    28 

2.  • ; Trusiees — ^Estoppel,']  A  deed  of  assign- 
ment purporting  to  be  under  part  XlII.  of  the  "  Insolvency 
Statute  1866,"  executed  by  partners  assigning  idl  their 
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estate,  but  not  noticing  separate  estate  or  creditors,  is  not 
a  good  deed  under  tlie  act.  Trustees  baying  executed  sucb 
a  deed,  beld  not  estopped  from  availing  tbemselves  of  the 
objection  as  against  a  creditor  obtaining  a  rule  nisi  imder 
section  121  for  payment  of  a  dividend ;  but  rule  discharged 
without  costs. 

In  re  Uptok  ©.  JBowkes  ^a  parte  Cuetaik    .    .      E.  117 

OBIMINAL  PLEADING.    See  PLEAnuro,  Cbiminal. 

CMMINAL  PRACTICE.      See  Pbacticb,  CunmrAL. 

CEOWN  JiAlfDO— Public  Gardens— Beserve—  Oonservaney ."] 
In  1843  the  Town  Council  of  Melbourne  applied  for  the 
reservation  of  Carlton  G-ardens  for  the  recreation  of  the 
inhabitants,  which  was  approved.  In  1855  the  Lieutenant- 
Governor  approved  of  tne  Corporation  undertaking  the 
conservancy  and  planting  of  these  gardens.  Moneys  were 
expended  both  by  the  Government  and  the  Corporation  in 
fencing,  planting,  aad  maintaining  the  gardens.  After  the 
passing  of  the  "  Land  Act  1862"  (No.  146)  the  Corporation 
claimed  under  section  6  the  fulfilment  of  the  promise  to 
reserve  the  gardens,  and  such  promise  was  established  to 
the  satisfaction  of  the  Board  of  Land  and  Works.  In  1864 
the  Government  advertised  a  notice  of  an  intention  to  per- 
manently reserve  the  gardens  and  vest  them  in  the  City 
Council  as  trustees.  In  1870  a  notice  signed  by  the  then 
President  of  the  Board  of  Land  and  Works  was  published 
in  the  Oovemment  Gazette  purporting  to  proclaim  under  the 
"  Land  Act  1869"  (No.  360),  section  38,  a  road  across  the 
gardens.  The  Corporation  thereupon  applied  for  a  Crown 
grant  of  the  gardens  as  a  whole,  which  was  refused.  On 
petition  under  the  "  Crown  Remedies  and  Liability  Statute 
1866"  (No.  241)  Part  II.,  Held,  that  the  Corporation  were 
entitled  to  a  reservation  or  grant,  at  the  option  of  the 
Crown,  of  the  entire  gardens. 

The  Mayo  a  &c.  of  Melboubke  t^.  The  Qiteek     .     E.  183 

DEBTORS'  SUMMONS I.  B.  &  M.    26 

See  Pbactics,  Insolvency,  3,  4. 

DECREE — Improperly  drawn  up — Commitment,']  A  decree  of 
the  Court  of  Mines  was  varied  on  appeal.  The  decree  as 
varied  was  drawn  up  as  of  the  date  of  the  original  hearing, 
and  signed  by  the  then  Judge  of  the  Court,  but  who  was 
not  the  Judge  who  originally  heard  the  cause.  On  sum- 
mons, under  section  155  of  tne  ''  Mining  Statute  1865"  (No. 
291),  to  shew  cause  why  Defendant  should  not  be  committed 
for  disobedience  of  the  decree,  objections  were  raised  to  the 
decree  on  the  above  grounds,  upon  which  the  Judge  dis- 
missed the  summons.  On  appeal  from  the  order  of  dismissal, 
Held^  that  the  decree  was  improperly  drawn  up,  and  the 
summons  rightly  dismissed ;  and  appeal  dismissed  without 
costs. 

Yallanooubt  aitd  Others  v.  O'Robke   ....     M.    14 

h 
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DEFENCE  NOT  EAISED L.  217 

See  Estoppel  1. 

DELAY L.  201 

8ee  Pbactioe  at  Law  1. 

DELIEIFM  TREMENS :    .    •    .    .     L.  35 

See  LiTKATic  2. 

DETINUE — Proper  demand — Mining  Company.']  In  an  action 
of  detinue  for  the  recovery  of  books,  &c.,  belonging  to  a 
mining  company,  it  was  proved  that  the  authority  to  demand 
the  property  was  not  signed  by  a  quorum  of  directors,  nor 
by  tne  manager  gud  manager.  JECeld,  that  the  authority  to 
make  the  demand  was  insufficient,  and  Plaintiffs  nonsuited. 
Thb  Aladdin  and  Tby  Again  United  GoLD-MiNiNa 

Company  Limitxd  v.  Schaw L.     18 

BTEECTOU— Estoppel]  Semble,  per  Barry,  A.C.J.  ( Williams, 
J.,  dissentiente),  that  a  director  of  a  company  is  in  his 
private  capaci^  precluded  from  raising  objections  to  a 
mortgage  given  by  the  company  with  his  knowledge  and 
consent. 

The  Commebcial  Bank  of  Aitstbalia  Limited  v. 

MoDONALD L.  211 

DIEECTOES'  lAlABlLlTY—Misconduct^Improper  payment  of 
Dividends^  The  directors  of  a  mining  company  incorporated 
under  Act  No.  228,  paid  dividends  to  some  extent  out  of  an 
overdraft,  and  not  out  of  profits  only,  as  provided  by  the 
deed  of  association.  They,  and  the  manager,  caused  pro- 
perty of  the  company  taken  in  execution  to  be  sold  with 
undue  haste,  to  put  it  out  of  the  reach  of  an  impending 
sequestration  in  an  equity  suit.  They  sold  the  company's 
lands  without  the  sanction  required  by  the  deed  of  associa- 
tion. They  kept  no  nroj)er  accounts  of  gold  washed,  or  of 
calls  received.  Books  in  the  custody  of  the  manager, 
necessary  for  enforcing  the  liability  of  the  shareholders, 
were  lost  after  the  winding-up  of  the  company.  In  a  suit 
by  the  official  agent,  seeking  to  make  the  directors  and 
manager  personally  liable  for  loss  resulting  from  these  acts 
and  defaults,  and  to  recover  calls  due  on  shares  in  their 
names,  or  in  those  of  their  nominees,  Held,  that  the  un- 
authorised payment  of  dividends  not  having  been  fraudulent, 
the  Plaintiff  had  no  remedy,  as  the  company  would  have  had 
none ;  that  payment  of  calls  could  not  be  enforced  in  a  suit 
in  equi^ ;  that  the  directors  were  responsible  for  loss  re- 
sulting nrom  the  hasty  sale,  for  the  value  of  the  lands  sold 
without  authority,  and  for  loss  resulting  from  the  manager 
having,  with  their  cognizance,  taken  property  of  the  com- 
pany  into  his  possession  without  keeping  proper  accounts 
of  it ;  that  the  manager  alone  was  liable  for  loss  resulting 
from  the  loss  of  the  books.  Accounts  and  enquiries  as  to 
extent  of  loss  directed,  the  Plaintiff  having  the  option  of 
avoiding  the  unauthorised  sale,  or  recovering  the  difference 
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between  the  price  and  the  actual  value.  Before  any  of  the 
acts  complained  of,  except  the  payment  of  diyidendB,  two  of 
the  directors  had  retired  from  the  directory,  but  not  in  the 
manner  prescribed  by  the  deed  of  association.  Bill  dis- 
missed as  against  them,  with  costs. 

Beeyss  v.  Cboylb E.    42 

2.  DIEBCT0B8*  LIABILITY— Jl£wre/>riwe«to/w»—aw45ptray 
— Secretaiy,"]  Directors  of  an  incorporated  company  held 
personally  liable  in  an  action  for  conspiracy  for  loss  resulting 
firom  a  &Ue  and  fraudulent  representation  made  by  the  secre- 
tary of  the  company  by  the  procurement  of  such  directors. 

SrEYxirsoir  v,  Bbab L.  220 

• 

8.'  Ch'Operative  Chmpa/fUf  —  Partner' 

ship  of  more  than  twenty  membera.'l  Directors  of  a  co-opera- 
tiye  company  consisting  of  more  than  twenty  members,  and 
therefore  illegal  under  the  *'  CompanieM'  Statute  1864,"  held 
nevertheless  liable  for  goods  supplied  to  the  company. 

Mabtsbtoit  9.  Blaib L.    19 

DISQUALIFICATION  OF  JTJBOE L.  186 

See  JuBOB. 

DISTEESS  FOE  BENT L.      4 

See  MoBTQAOE  9. 

DISTEESS  WA.nnAl!fT'--Appropriation  —  Levif.]  A,  beine 
indebted  to  Jf.,  by  arrangement  with  a  constable  charged 
with  the  execution  of  a  distress  warrant  against  Jf.,  drew  a 
cheque  in  Jlf.'«  favour  for  the  amount  of  this  debt,  and 
without  any  direction  from  M.  so  to  do,  cashed  the  cheque, 
placed  the  money  in  a  parcel  with  lf.'«  name  on  the  outside, 
and  pointed  out  the  parcel  to  the  constable,  who  levied  on 
it.  Held,  that  no  appropriation  of  the  money  to  M,  had 
taken  place,  and  that  it  could  not  be  levied  on  under  the 
"  Juetieee'  Act''  (No.  276),  sec.  118. 

Beeves  v.  Mc&irnrNESB L.  187 

DIVIDENDS:  Improper  payment  of E.    42 

See  DiBEOTOBs'  Liability  1. 

DOa  POISONING L.    68 

See  Malice. 

EMBEZZLEMENT— i%ii9n(T<9—Z0^0r  hy  Poit,']  A  letter  con- 
tabling  a  cheque  and  properly  stamped  was  posted  on  18th 
February  at  Beaufort,  addressed  to  the  manager  of  a  com- 
pany at  Ballarat,  in  which  prisoner  was  cashier,  but  never 
reached  the  manager.  It  was  not  prisoner's  duty  to  open 
letters.  Prisoner  was  dismissed  on  25th  February,  and  he 
cashed  the  cheque  on  the  6th  March.  Held,  that  he  was 
properly  charged  with  embezzlement  and  not  larceny.  Also 
that  there  was  evidence  to  go  to  the  jury  that  the  letter  was 
delivered  in  due  course  of  post,  and  that  prisoner  had  opened 
it  and  taken  the  cheque. 

BbGIKA  v.  TlTBlTEB     « L.     84 

i2 
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ENDORSEMENT :  Of  PromisBory  Note  .......      L.  148 

See  Pbomissoby  Note. 

EQUITABLE  MORT&AG-B—  Under  Trwhrfer  of  Land  8tatute.'\ 
Land  under  the  "  Transfer  of  Land  Statute"^  may  be 
equitably  mortgaged  by  deposit  of  the  certificate  of  title. 
Decree  for  sale  of  such  lands  equitably  mortgaged  to  a  Bank 
to  secure  further  advances,  although  advances  on  security 
of  land  might  be  in  contravention  of  the  bank's  charter. 

LOKDON  CHA.BTEBED  BaSTX  9.  KaYES E.    lOli 

EBASUEE :  In  Jurat  of  Affidavit I.  E.  &  M.       3 

See  Waivee  1. 

ESTOPPEL — Former  action — Defence  not  raked — Bes  adjudi- 
cata^l  Where  the  cause  of  action  is  the  same,  a  Plaintiff 
cannot  sue  in  a  second  action  for  that  which  he  had  an 
opportunity  of  recovering  in  a  former  action.  JE  converso 
in  matters  arising  out  of  contract,  the  cause  of  action  being 
the  same  and  not  the  subject  of  cross  action  or  set  off,  a 
Defendant  who  has  had  an  opportunity  of  doing  so  but  has 
not  raised  a  substantial  ground  of  defence  in  an  action 
against  him,  cannot  make  the  admitted  ground  of  defence 
the  subject  of  an  independent  action.  The  fact  of  the  two 
actions  being  in  different  Courts,  or  of  the  Plaintiff  in  the 
second  action  seeking  to  recover  unliquidated  damages,  does 
not  alter  the  application  of  the  principle. 

HtmsT  V.  The  Bajtk  of  Atjstealasia  .....      L.  217 

2.  By  recital L.  233 

See  Bond. 

3. By  execution  of  deed E.  117 

See  Creditobs'  Deed  2. 

4.  ■  Of  director  of  company L.  211 

See  DiBEGTOB. 

5.  By  lease L.  87,  M.    27 

See  Landlobd  akd  Tenant. 

Lease  3. 

ESTEEATMENT L.  190 

See  Pbactice,  Cbikinal,  2. 

EVIDENCE — Action  against  executors — Flene  administravU — 
Specific  bequest.]  To  support  a  plea  of  plene  administravere 
executors  gave  evidence  that  the  only  personal  estate  con- 
sisted of  the  testator's  share  in  a  partnership,  which  had  not 
yet  been  realised,  and  of  certain  household  furniture  speci- 
fically bequeathed.     JSeld,  that  the  plea  was  not  proved. 

Mooney  v.  Plummeb L.    62 

2.  Admission  of  deceased  person,]    AdmiBsion  by  a 

wife  that  she  had  received  from  her  husband  money  em- 
ployed in  the  purchase  of  land,  held  inadmissible,  after  her 
death,  as  evidence  in  support  of  her  husband's  allegations 
that  he  had  sent  her  the  money. 

Mason  v.  Sawtebs E.    36 
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3.  is  V  ID'ENGE^  Arrears  of  Bates.']  On  a  complamt  before  Jus- 

tices, by  a  mumcipal  corporation,  for  recovery  of  arrears  of 
pates  upon  property  of  the  Defendant,  the  corporation 
proved  the  rates  by  the  rate-books,  and  the  town  clerk  and 
rate  collector  deposed  to  his  belief,  from  the  books,  and 
documents,  and  enauiries,  that  the  rates  were  not  paid.  It 
i¥a8  also  proved  tnat  a  demand  of  payment,  under  the 
**  Boroughs  Statute,^*  sec.  229,  had  been  served  on  the 
Defendant,  and  that  they  had  not  been  paid  within  14  days 
after  the  demand.  Held,  that  the  Complainants  had  made 
a  prima  facie  case,  and  were  entitled  to  recover  in  the 
absence  of  evidence  sufficient  to  discharge  the  Defendant. 

The  Mayob  &c.  ot  Ni&wtows  &  Ghilwell  v.  Battbk  L,  142 

4,  Bxeeption  in  Statute  imposing  penalty — Keeping 

pipes  "  eharged*^  with  water.]  In  a  Waterworks  Company's 
Act  a  penalty  was  imposed  for  not  keeping  the  company's 
pipes  "  charged"  with  water,  except  in  cases  of  drought,  &c. 
On  a  complaint  against  the  company  to  recover  the  penalty, 
Held,  that  the  Defendants  must  prove  affirmatively  that  the 
failure  was  within  the  exceptions  of  the  Act.  Held  also, 
that  it  was  not  sufficient  the  pipes  should  be  full,  but  there 
must  be  sufficient  pressure  to  make  the  water  come  out  of 
them  through  the  plugs  the  company  had  fixed. 

The  Bendiqo  Watbbwoeks  Company  v,  Flbtcheb    L,    43 

6.  Oath    of  one    Witness    only  aaainst    Answer,] 

Where  notice  of  a  fraud  is  denied  by  the  Answer,  and 
directly  proved  by  the  evidence  of  one  witness  only,  if  there 
are  circumstances  tending  to  corroborate  the  oath  of  the 
single  witness,  the  Court  will  act  upon  his  evidence,  although 
the  Answer  is  only  directly  contradicted  by  one  witness. 

EoNAXDS  V.  DxnrcAjr  .    '. B.    65 

6. Ship's  manifest  —  Signature  of  master  —  Com^ 

parison  of  handwriting,]  In  order  to  prove  the  handwriting 
of  the  master  of  a  ship  to  certain  other  documents,  a  Cus- 
toms officer  produced  a  document  described  as  the  ship's 
manifest,  purporting  to  be  signed  by  the  master,  and  the 
other  documents  were  compared  with  it,  but  the  signature 
to  the  manifest  was  not  itself  proved.  Held,  that  the  evi- 
dence was  admissible. 

Ebgoa  v.  Weight L.  204 

7  _^_ —  Of  Age — Admissions,]  Admissions  made  by  a 
Plaintiff  as  to  his  own  age  are  inadmissible  against  mm, 
where  his  own  evidence  as  to  age  is  inadmissible  for  him. 

In  the  goods  of  Fe^bjmq I.  E.  &  M.    52 

8. A  witness's  evidence  of  his  recently 

having  attained  full  age  is  inadmissible.  He  may,  however, 
prove  himself  to  be  more  than  a  certain  age  by  speaking  to 

his  own  recollection  of  facts  . lb. 

0.  ■ Evidence  of  a  sister  stating  herself  to 

be  only  two  years  older  than  the  Plaintiff,  as  to  the  Plain- 
tiff being  of  age,  rejected Ih, 


•  • 
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10.  'EYTDTSNCE—O/Aae.]  Statements  made  by  an  uncle  as  to 
the  age  of  his  nepnew  rejected,  where  the  nncle'a  meana 
of  knowledge  was  not  shewn. 

In  the  £[Oods  of  Fekbj^h I.  R&ML     52 

11.  — Leave  to  wove  new  facts  at  hearing  .    .    .     B.   120 

See  Praotice  in  jSquiti  7. 

EXCEPTION :  Prom  Mining L.     61 

See  BESiDEiroE  Assi.  1. 

2. In  Statute  imposing  Penally L.     43 

See  EvmsNCE  4. 

:EXSCJJTI01S— Sale— Mining  nMchinery.']  A  suit  was  institnted 
to  set  aside  the  sale  of  mining  machmerv  under  a  distress 
warrant,  on  an  order  of  Justices  as  made  at  |preat  under- 
value in  collusion  with  the  officer  charged  with  the  sale, 
after  tender  to  him  of  the  sum  recovered  and  as  including 
fixtures  not  saleable  under  the  warrant.  At  the  hearing, 
the  charge  of  collusion  was  abandoned,  the  officer  who  had 
been  made  a  Defendant  being  out  of  the  jurisdiction,  and 
not  having  been  served.  Seld,  that  the  remedy  for  any 
illegality  m  the  sale  was  at  law ;  that  the  special  incon- 
venience arising  from  the  loss  of  mining  machinery,  in  a 
locality  where  it  could  not  be  replaced  without  great  delay 
and  expense,  was  not  a  ground  for  equitable  rebef,  and  bill 
dismissed  with  costs.  Semble,  that  impropriety  in  the  con- 
duct of  an  officer  selling  under  an  execution  at  a  legal  sale 
is  not  a  ground  for  relidf  as  against  the  purchaser. 

Pebeiks  v.  Wiloook E.  222 

2.  — Negligence  of  Sheriff L.  196 

See  Shesitv. 

EXECTTTOB:  Abroad  .....' LE.&M.    51 

See  AjDMimsTBATioir  1. 

2.  — —  Action  against L.    52 

See  EvxDEiroE  1. 

8. LiahilUy — MieappropriaHan  of  aseeti — Breach  of 

Trust']  An  executor  obtained  the  signature  of  his  co- 
executor  to  cheques  on  their  joint  account  as  executors,  by 
representing  to  nim  that  he  was  going  to  invest  the  money 
at  higher  interest  than  the  bank  allowed ;  and  having  olv- 
tained  the  assets  of  the  testator  by  means  of  such  cheques 
misappropriated  them.  Held,  that  the  co-executor  was 
liable  for  such  misappropriation. 

Jones  v.  Tatlob E.    15 

4.  Liability  for  Contribution L.  186 

See  GoKPANT,  MnriNG,  3. 
5^  „.____  JEtenuneiatUm  by,  after  Probate  grantedJ]     An 
executor  may  be  allowed  to  renounce  probate,  afber  a  grant 
of  probate  to  him,  when  he  has  not  acted,  and  probate  has 
not  passed  the  seal  of  the  Court. 

In  the  Will  o/Tabjscsll LE.&M.56 
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EXHIBIT:  Meet  of  putting  in B.  209 

See  Peactice  in  Equity  5. 

EXPUNGING:  Proof  of  Debt I.  E.  &  M.      3 

See  Peoof  of  Debt,  2. 

P AIjSB  DECLAEATION.]  In  order  to  render  a  person  liable 
under  No.  230,  sec.  34,  for  making  a  declaration  under 
section  33  which  is  false,  such  declaration  need  not  be  made 
before  a  magistrate. 

Beguta  v.  Halliday L.    83 

FEME  COVERT — Separate  estate — Restraint  on  anticipation — 
Charging  order. "]  Property  settled  by  an  ante-nuptial  set- 
tlement to  the  separate  use  of  a  woman  married  before  the 
coming  into  operation  of  the  "  Married  Women* e  Property 
Act**  (No.  384),  with  restraint  on  anticipation,  cannot  be 
made  the  subject  of  a  charging  order  under  the  "  Common 
Law  Procedure  Statute  1865"  (No.  274),  sec.  208,  in  aid  of 
a  judgment  recovered  against  such  married  woman  after  the 
coming  into  operation  of  the  Act  No.  384. 

HUTCHINGS  V,  CtJlTKINQHAM     , L.   236 

2.  Will  of I.  E.  &  M.    63 

See  Will  1. 

FI.  PA. — Execution  under — Negligence L.  196 

See  Sheeiff. 

2.  — — .  Sale  of  land  under L.    10 

See  Teaitsfee  of  Jiusj}  Statute  4. 

FINE :  In  lieu  of  Forfeiture M.      1 

See  Claim,  MiifiKa,  4. 

FIBE  l^^JJ'SLh^S^GE— Proposal— Omission  qf  material  fact— 
Agent."]  «/".,  desiring  to  effect  an  insurance  against  fire, 
employed  as  his  agent  for  that  purpose  2>.,  who  was  also 
the  agent  of  the  insurers.  The  proposal  was  filled  up  by 
D.,  and  omitted  a  material  fact  as  to  the  premises  insurea. 
J),y  howeyer,  was  aware  of  this  fact,  and  as  agent  of  the 
insurers  accepted  the  proposal,  receiyed  the  premium,  and 
signed  and  gave  the  insured  an  interim  receipt,  upon  which 
a  policy  was  subsequently  issued.  In  an  action  on  the 
policy,  a  fire  having  occurred,  Held,  that  the  omission  was 
made  by  2>.  as  agent  of  «/'.,  and  the  effect  of  it  was  not 
removed  by  D,  being  also  the  agent  of  the  insurers ;  but 
that  as  2>.  at  the  time  he,  as  agent  of  the  insurers,  accepted 
the  proposal  and  received  the  premium,  was  aware  of  the 
omitted  fact,  the  insurers  were  liable  upon  the  policy  not- 
withstanding the  omission  in  the  proposal 

Jones  v.  The  Queek  Iksubaitcb  CoMPAinr  .    .    .     L.  127 

MSH L.  131 

SeeMAXKETB. 

POBBIGN  LAW :  Proof  of I.  B.AM.    47 

See  Maeeiagb. 


XXIV  INDEX. 


rOE&EET:  Proof  of L.  20i 

See  EviDENCB  6. 

FEAUD  SUMMONS— Prefer /or  payment  hy  instalments.']  A 
Judge  has  no  mrisdiction  on  a  fraud  summonB,  to  make  aa 
order  under  tne  Act  No.  284,  for  payment  of  a  judgment 
debt  bj  instalments,  and  in  default  of  payment,  imprison, 
ment.  Semhle,  that  an  order  might  be  made  for  payment 
by  instalments ;  that  in  default  of  payment  of  any  one  in- 
stalment the  whole  debt  should  become  payable;  and 
imprisonment  on  non-payment  of  such  whole. 

McKEAK  t;.  KATAlTAaH L.  189 

PEAUDS :  Statute  of B.  158 

See  PLEADura  in  Equity  2. 

PEATJDTJLENT  INTENT L.  183 

See  Toll. 

PEIBNDLY  SOCl^fTY—n-ustee'-Oreditors'  Deed.]  In  July, 
a  trustee  of  a  friendly  society  receiyed  money  on  behalf  of 
the  society.  In  Noyember  he  executed  a  deed  of  assign- 
ment for  creditors.  In  the  following  February  the  trustees 
of  the  society  demanded  the  money  of  the  tnistees  of  the 
creditors'  deed.  Held,  that  the  presumption  was  that  the 
trustee  had  not  been  guilty  of  embezzlement,  and  that 
therefore  he  still  had  the  society's  money  when  he  executed 
the  deed  of  assignment,  and  that  the  trustees,  as  his  as- 
signees, must  now  pay  it  oyer. 

Eastwood  v,  Scott L.  101 

GAZETTE  NOTICE L,  169 

See  WAiyEB  2. 

GOLD  STEALING L.  117 

See  Claim  6. 

GTJAEDIAN  AD  LITEM E.    24 

See  Peactice  ik  Equity  6. 

HABEEE:  Writ  of E  109 

See  Ikjukction  2. 

HANDWEITING :  Comparison  of L.  204 

See  EyiDENCE  6. 

HEALTH:  Local  Board  of— Order,]  An  order  under  the 
'' Public  Sealth  Amendment  Acf*  (No.  310),  sec.  47,  by  a 
local  board  of  health,  requiring  owners  of  premises  to  form, 
&c.,  any  street,  lane,  &c.,  should  specify  the  manner  in  and 
leyels  at  which  the  required  works  are  to  be  executed. 
WooLCOTT   V,  Toe   Eichhonp   Local   Boabd    of 

Health L.  153 

HEAEING  and  determining L.  184 

See  Pbelihinabx  Objectiok. 

IMPOUNDING:  Illegally L.  16,    69 

See  JuBiSDioTiOK  6,  7. 
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IMPBOPBE  DEALING- :  With  Intestate's  Estate     I.  E.  &  M.    62 
See  ABMTinsTBATiON  8. 

INFANT :  Suit  for  administration  htf,"]  In  answer  to  a  bill 
praying  the  grant  of  letters  of  administration,  the  Defend- 
ant pleaded  the  infancy  of  the  Plaintiff.  The  Plaintiff  not 
having  proved  his  majority,  bill  dismissed  but  without 
costs. 

Hall  v.  Nelson L  E.  &  M.    52 

2. Semble,  that  the  *'  Custody  of  Infants'  Act,''  2  &  3 

Vie.,  cap.  liv.,  is  in  force  in  the  colony. 

MrBPHY  V.  EIbllt E.  139 

3.  Defendants E.    24 

See  PsACTioB  m  Equity  6. 

4l Next  Friend  of E.  189 

See  Next  Fbiend  op  ImPANT. 

INJUNCTION— ObZowr  of  Title— Puhlic  street.']  On  motion 
for  injunction  to  resti>ain  ^old  mining,  Plaintiffs  shewed  a 
colour  of  title  to  all  the  land  in  dispute ;  Defendants  shewed 
a  colour  of  title  to  all  except  a  public  street,  as  to  which 
they  shewed  no  colour  of  title.  Motion  refused  as  to  all 
but  the  street,  but  granted,  per  Molesworth,  J.,  as  to  the 
street,  on  terms  of  Plaintiffs  submitting  to  a  cross-injunction 
as  to  it,  which  they  declined.  On  appeal,  motion  refused 
as  to  all  but  the  street,  but  granted  as  to  that  without  a 
cross-injunction. 

Baitd  op  Hope  and  Albion  Consols  Company  v.  All 

'Saints  Company E.    83 

2.  — — JSabere — -practiceJ]    After  execution  of  a  writ 

of  habere  in  ejectment,  notice  of  motion  for  injunction  to 
restrain  execution  of  the  writ  is  too  late.  But  semble,  if 
possession  was  taken  after  service  of  the  notice  of  motion, 
an  order  might  be  made  to  re-instate  Plaintiff  in  possession. 

Innis  v.  Innis E.  109 

3. Obstruction  of  street — Right-ofway.']  An  ob- 
struction of  a  street  by  excavating  for  brickmaking  was 
proved  as  to  a  part  of  the  street  over  which  the  Plaintiff 
was  held  not  entitled  to  a  right-of-way,  but  an  obstruction 
by  a  fence  was  proved  as  to  a  part  of  the  same  street  over 
which  the  Plaintiff  was  held  entitled  to  a  right-of-way. 
Held,  that  excavation  was  a  proper  subject  for  injunction, 
but  that  obstructing  by  a  fence  was  not,  and  bill  to  restrain 
excavation  and  obstruction  in  the  whole  of  the  street  dis- 
missed with  costs. 

Blyth  t.  Pablon E.  Ill 

4. Trespass — Demurrer — Information,']  An  in- 
formation by  the  Attorney- General  at  the  relation  of  an 
inhabitant  of  a  city,  against  the  corporation  of  the  city  and 
its  alleged  tenant,  averred  that  certain  land  had  been  per- 
manently reserved  under  the  "  Land  Act  1869"  (No.  360) 
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for  public  baths,  &c.,  and  had  been  ever  since  in  the  posses- 
Bion  of  the  corporation  for  the  purposes  for  which  it  had 
been  reserved;  but  that  recently  the  corporation  had 
demised  it  for  building  purposes  to  a  tenant  who  was  pro- 
ceeding to  erect  for  his  private  profit  an  hotel  and  other 
buildings  inconsistent  with  the  purposes  of  the  reservation  ; 
and  sought  an  injunction  to  restrain  the  erection  of  the 
buildings.  On  demurrer,  Held,  that  the  information  gave 
no  colour  of  title  to  the  Defendants,  that  it  appeared  that 
the  legal  estate  remained  in  the  Crown,  which  had  the 
remedy  in  its  own  hand,  and  demurrer  allowed.  Whether, 
if  the  information  had  made  a  case  of  irreparable  mischief, 
of  so  pressing  a  nature  that  the  Crown  could  not  get 
redress  by  resuming  possession,  it  might  have  been  sus- 
tained, qtusre. 

AtTOSNEY  GeKEBAL  t;.  MaTOB  <&0.  of  SAITDHrBST        E.    13^ 

6.  INJUNCTION :  Against  Administratrix       E.  1« 

See  AnMiinsTBATioir  Sxtit. 

6.  Notice  of  Motion  for E.  108 

See  ^BACTicB  nr  Equity  8. 

INSTJEANCE:  Fire L.  127 

See  Fire  Insubai^ce. 

2. •  Marine L.  26  90 

See  MABrsTB  Ikbubaitce  1, 2. 

INTEEPLEADEE  SUMMONS L.     14 

See  Bill  of  Sale  3. 

lEEEGULABITT :  Waiver  of I.  E.  &  M.    26 

See  Pbactioe,  Insoltekgy,  3. 

JOINT  AND  SEPAEATE  'E^TlkTE  —  MUappropriaium  of 
Assets — Creditors*  Deed,]  Two  executors.  A,  and  B., 
advanced  a  portion  of  the  assets  of  the  estate  to  B.  and  his 
co-partner  0.  upon  the  joint  acceptance  of  £.  and  O.,  which 
was  handed  to  A,  and  paid  at  maturity.  A,  having  mis- 
appropriated the  money,  Seld,  that  the  joint  estate  of  B. 
and  O.  was  liable  for  it;  and  they  having  executed  a 
creditors'  deed,  that  the  trustees  of  that  deed  were  properly 
made  parties  to  a  suit  to  administer  the  estate  of  the  tes- 
tator, in  which  (inter  alia)  such  liability  was  sought  to  be 
enforced. 

Jones  v.  Taylob E    15 

JOINT  GEANT :  Of  Administration I.  E.  A  M.    69 

See  PbACUCE,  EoctiESlASTlOAL,  3. 

JOINT  LIABILITY E    28 

See  Cbeditobs'  Deed  1. 

JUDGE'S  OEDEB:  Bad  for  not  shewing  Jurisdiction  •    .     L.  Ill 
See  Tbaitsfbb  of  Lajtd  Statute  1. 
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JVMSmCTlOTlf—AJidaviU^Order,]  Where  an  order  does 
not  shew  upon  its  face  the  jurisdiction  to  make  it,  it  is 
sufficient  if  the  facts,  shewing  jurisdiction,  appear  in  the 
affidayits  upon  which  the  order  is  drawn  up. 

In  re  The  Bblmobb  Silysb  &  Lead  Mmisa  Cohpaht  E.  126 

2.  Countv  Court — Contract — Short  Delivery."] 

On  a  contract  for  safe  for  over  £250,  of  4,500  sheep,  937 
value  under  £250  were  short  delivered.  On  action  in  the 
County  Court  for  damages  £70  5s.  6d.  for  the  short  delivery, 
JSeld,  that  the  issue  involved  the  validity  of  the  original 
agreement,  and  that  therefore  the  case  was  beyond  the 
jurisdiction  of  the  County  Court.  Farker  v.  Wood  [2  A.  J.H., 
55]  distinguished. 

Bbowk  v.  White L.  209 

8.  Cf  Court  of  Insolvency — Voluntary  settle' 

ment.']  The  Judge  of  the  Court  of  Insolvency  has  no  juris- 
diction under  the  ''  Insolvency  Statute  1871"  (No.  879), 
sees.  6,  7,  to  set  aside  a  settlement  as  fraudulent  under  the 
13  Miz.,  cap.  V. 

In  re  Healet I.  E.  A  M.    84 


Of  Court  of  Insolvency — Voluntary  settle^ 


ment.']  Whether  the  Judge  of  the  Court  of  Insolvency  has, 
under  the  "  Insolvency  Statute  1871"  (No.  879),  jurisdiction 
to  set  aside  a  settlement  as  void  under  section  70  of  that 
Statute,  o'tksr^.  If  he  has  such  jurisdiction  it  should  be 
exercisea  in  a  quasi  suit  to  which  the  beneficiaries  under 
the  settlement  should  be  parties. 

In  re  Healet I.  E.  <fc  M.    84 

6.  ■  Of  Court  of  Mines — Mining  Oampany — 
Windvng-up — Froqf  of  Debt.]  Judges  of  Courts  of  Mines 
have  no  jurisdiction  to  expunge  a  proof  of  debt  against  a 

-mining  company  being  wound  up  under  the  Act  No.  228. 
In  re  The  Babfold  Estate  GoLD-MiNXEra  Compaiit 

Beoisteeed  Ex  parte  Smith L.  186 

6.  Of  Justices  —  Illegally  impounding  —  Un- 
enclosed land — Question  of  titU.]  B.  was  summoned  for 
impounding  illegally  from  unenclosed  land.  The  land  was 
pmrchased  &om  the  Crown  in  1862.  Complainant  contended 
that  under  the  Land  Acts  of  1865  and  1869  there  was  no 
power  to  impound  from  unfenced  land.  Held,  that  the 
justices  had  no  jurisdiction  to  enter  into  that  question,  but 
were  confined  to  inquiring  whether  the  requirements  of  the 
"  Found  Statute^*  were  complied  with.  JEteld  also,  that  in 
the  notice  of  impounding  the  description  of  the  land  as 
''  Meredith"  was  sufficient. 

O'Keepe  v.  Behan L.    16 

7.  — • Of  Justices — Legality  of  Impounding.]    The 

question  of ''  the  legfJity  of  the  impounding"  which  justices 
nave  to  try  under  No.  249|  sec  26,  is  simply  whether  the 
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requirements  of  the  '^  Pounds  Statute^'  have  been  complied 
with,  not  whether  the  impounding  was  unjustifiable. 

ROWB  V.  MiDDLETON L.     59 

8.  JTJEISDICTION :  Judges'  order  bad  for  not  shewing    .      L.  Ill 
See  Tbansfee  of  Land  Statute  1. 

JHEOB — Disqualification — Practise  at  Law — Challenge — New 
IHalJ]  where  a  juror  who  is  disqualified  is  not  challenged 
at  the  trial,  the  Court  will  not,  on  affidavit  of  the  subsequent 
discovery  of  the  disqualification,  grant  a  new  trial. 

SmCLAIE  V.  KASDISGt ' L.  186 

LACHES:  Of  mortgagor E.  177 

See  MoBTGAGE  7. 

LANDLOED  AND  TENANT— Asfreement  for  Lease— Dis- 
tress— Sstoppel."]  O.  entered  into  possession  under  an 
agreement  from  D.  for  a  lease  for  five  years  &om  24>th  June, 

1869.  The  lease  was  not  executed  until  16th  November, 

1870,  and  demised  the  premises  for  five  years  from  24th 
June,  1869.  On  8rd  October,  1870,  D.  distrained  for  rent. 
In  an  action  of  replevin,  in  which  C.V  possession  and  the 
lease  of  16th  November  were  proved,  Held,  that  the  tenant 
was  estopped  by  the  lease  from  denying  that  rent  had  been 
paid,  and  that  there  was  evidence  of  a  tenancy  to  go  to  a 
jury. 

CoLEMAzr  V.  Dean L.    87 

LEASE :  Agreement  for L.    87 

See  LAin)L0BD  Ain)  TEKAJirT. 

2. Forfeiture.']     A  condition  of  forfeiture  in  a  lease  is 

enforceable  or  not  at  the  option  of  the  lessor,  but  his  elec- 
tion when  once  exercised  is  final  and  irrevocable. 

Thobbubs^  v.  Buchanan L.  169 

3.  Mi/ning — Proviso  for  Foffeiture — Estoppel.l     A  lease 

issued  under  section  24  of  the  **  Mining  Statute  1865"  (No. 
291)  in  the  form  prescribed  by  regulations  of  2nd  March, 
1866,  provided  as  follows : — "  If  there  shall  be  a  breach  of 
covenant  (on  the  part  of  the  lessee)  these  presents  shall  be 
voidable  at  the  will  of  the  Q-ovemor-in- Council ;  and  in  case 
the  Govemor-in-Council  shall  declare  these  presents  void, 
the  term  shall  cease  and  the  declaration  be  condusive  evi- 
dence of  breach  m  all  Courts."  Semble,  the  introduction 
of  such  a  proviso  is  opposed  to  the  policy  of  the  Act  and 
ultra  vires ;  but  Held,  that  the  lessee  executing  such  a  lease 
was  bound  by  the  proviso  and  estopped  from  objecting  to  it, 
and  that  his  term  was  effectually  determined  by  such  de- 
declaration  without  notice  to  him  or  evidence  of  any  breach 
of  covenant.. 

Matt  «.  Peel M.    27 

4.  Application  for M.    21 

See  Claim,  Mqtino,  1. 
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LEAVE :  To  prove  facts  at  hearing B.  120 

See  ruACTiOE  nr  Equity  7. 

LETTEE  BY  POST :  Evidence  of  delivery  of L.    84 

8ee  Embszzlemekt. 

UABILITY :  Of  Co-executor  for  Breach  of  Trust      ...      E.    16 
See  ExECUTOB  3. 

2.  Of  Shire  Council  for  Accident L.    66 

See  Shiee  Council  4. 

8. Of  Shire  Council  for  Damage L.  163 

See  Shibe  Council  3. 

LIEN :  On  Wool E.    96 

See  Mabshallino  Secubitiss. 

IjICENSE:  Publican' b — Forfeiture  of—Conceri-room — Admis- 
sion Jree.']  Under  No.  390,  sec.  28,  forfeiture  of  license  is 
incurred  if  a  room  in  the  house  is  used  as  a  concert-room, 
though  nothing  be  charged  for  admission.  The  words  in 
that  section  "  to  which  persons  shall  be  admitted  by  ticket 
or  otherwise,"  apply  only  to  "  a  place  of  common  resort," 
and  not  to  ^'  a  dancing,  concert,  or  theatrical  saloon." 

Smith  v.  McCobmick L.    93 

LUNATIC — Gommittee — Contract  to  sell.']  Order  made  under 
the  "  Lunacy  Statute''  (No.  309),  sec.  163,  directing  the 
committee  of  a  lunatic  to  concur  in  the  conveyance  to  the 
purchaser  of  real  estate,  on  payment  to  the  partner  of  the 
lunatic  of  the  balance  of  purchase-money  due  under  a  con- 
tract for  sale  by  the  lunatic  and  his  partner,  who,  upon  the 
dissolution  of  the  partnership,  became  solely  interested  in 
such  balance. 

In  re  Wilkie E.  144 

2.  ■■  Delirium    tremens.']      A    person    suffering    from 

delirium  tremens  comes  witlan  the  definition  of  a  "  lunatic" 
in  the  "  Lunacy  Statute.^* 

The  Matob  &c.    oe  Datlesfobd  v.  The  Seittob 

Constable  oe  Datlesfobd L.    36 

3.  • Partner — Award — Dissolution — Receiver.]   A  deed 

of  partnership  provided  that  on  an  award  being  made  find- 
ing a  breach  of  any  of  its  provisions  to  have  been  committed, 
the  offending  partner  should  cease  to  be  interested  in  the 
business,  and  should  be  paid  for  his  share  by  bills  of  the 
continuing  partner.  An  award  was  made  and  acted  upon 
by  the  partner  complaining,  who  dealt  with  the  assets  on 
his  own  account.  The  other  partner  did  not  attend  the 
reference,  and  was  confined  as  a  lunatic  shortly  after  the 
award,  symptoms  of  insanity  having  appeared  at  the  time  of 
the  reference.  On  motion  for  receiver,  in  a  suit  by  the 
lunatic  and  his  committee  to  set  aside  the  award  and  dis- 
solve the  partnership.  Held,  that  doubt  as  to  the  validity  of 
the  award  did  not  justify  the  appointment  of  a  receiver  at 
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the  instance  of  the  lunatic  partner,  the  sane  partner  having 
a  right  to  continue  the  business  whether  effectually  dis- 
solved or  not,  no  misconduct  being  proved  against  him. 

Gbegobt  v.  Weloh E.  129 

4.  LUNATIC — Beal  estate — Contract  of  purchase.']  Order  made 
for  sale  of  lunatic's  interest  in  land  which  he  had  contracted 
to  purchase,  and  for  which  he  had  paid  part  of  the  purchase- 
monev,  there  being  no  funds  of  the  lunatic  available  to 
complete  the  purchase. 

In  re  Palmes E.    91 

6.  ■  Expenses  of  examination  ofJ]    A  police  constable  can 

recover  the  expenses  incurred  in  the  examination  of  a 
lunatic. 

The  Matob  &c,  op  Datlesfobd  t;.  The  Sbniob  Cok- 

STABLE  07  DaTLESFOBD L«      35 

MALICE — Poisoning  a  dog."]  To  constitute  an  offence  under 
section  194  of  the  '*  Oriminal  Law  and  Practice  Statute  1864,*' 
malice  against  the  particular  animal  kiUed  must  be  shown. 

Eegina  V,  PucKLB  Ex  parte  White    ......      L.    63 

MANDAMUS — Qold-mining  in  public  streets — Municipal  Oor^ 
poration."]  Mandamits  granted  under  No.  291,  sec.  16,  upon 
the  application  of  a  gold-mining  company,  commanding  the 
Mayor,  &c.,  of  the  borough  in  which  the  company's  claim 
was  situated  to  consider  whether  mining  could  be  effected 
under  the  streets  comprised  within  the  boundaries  of  the 
claim  without  injury  to  adjoining  property,  or  injury  or 
obstruction  to  such  streets. 

BfionTA  17.  The  Matob  &c,  of  Sebastopol  Sx  parte 
The  St.  G-eoboe  awd  Bai^d  op  Hope  Ukited 
CoMPAKY  Eeoistebbd L.  103 

MARINE  INSUEANCE  —  Particular  average,']  "  Horses" 
were  insured  for  a  bulk  sum,  free  from  particular  average. 
In  an  action  to  recover  the  value  of  some  of  the  horses  that 
died  during  the  voyage,  Seld,  on  demurrer,  that  "  horses" 
was  a  specific,  not  a  generic,  description;  and  that  the 
insurers  were  not  liable  unless  all  the  norses  were  lost. 

Lempbiebe  v.  Milleb L.    26 

2.  '  WarrantyShip  ''at   aw."]     A 

ship  lefb  G-rafton,  which  is  40  miles  within  the  bar  of  the 
Clarence  River,  on  8th  November.  On  12th  November  the 
owner  insured  her  from  G^rafton  to  Melbourne,  representing 
her  as  being  "  at  sea."  She  did  not  cross  the  bar  till  23ra 
December.  In  an  action  on  the  policy,  upon  a  subsequent 
total  loss,  Held,  that  the  words  "  at  sea  meant  that  the 
ship  had  left  port,  and  that  there  was  no  breach  of  the 
warranty. 

FisHEB  V,  Adelaide  Fibe  aitd  Mabifb  Iksubaitoe 

Ooi£PAJsn L.    90 
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MABEIETS :  Mih.']  The  words  ''other  provisions  usually  sold 
in  markets,"  in  the  ''  Markets  Statute  1861,"  sec.  28,  in- 
clude fiah. 

McFhsbsoit  v.  FsEEMAir L.  131 

MAEBIAG-E:  With  Deceased  Wife's  Ntec&—Bevocation  of 
mU — Scotch  law.']  Marriage  celebrated  in  Scotland  with 
the  daughter  of  a  deceased  wife's  sister,  the  parties  being 
domiciled  in  Victoria,  held  to  revoke  a  will  made  before  the 
marriage,  though  by  Scotch  law  such  a  marriage  might  be 
void  and  not  voidable  only.  Semble,  that  the  Court  cannot 
take  judicial  notice  of  Scotch  law,  but  will,  when  necessary, 
allow  the  parties  to  furnish  evidence  of  it. 

IntheWillofBYfAis I.  E.  &  M.    47 

MAE8HALLING  SECTJEITIES— Xwn  on  wool—Stock  morU 
gage —  Friority  ofregisiration .  ]  G. ,  a  member  of  a  squatting 
partnership,  to  secure  money  advanced  by  the  Plaintiffs, 
executed,  without  the  consent  of  the  mortgagees,  a  lien  in 
the  Plaintiffs*  favour  over  wool  on  sheep,  the  property  of 
the  partnership,  which  sheep  were  subject  toan  existingmort- 
gage.  The  rate  of  interest  on  the  advance  was  not  inserted 
in  the  lien.  (?.  afterwards  mortgaged  his  interest  iu  the 
partnership  property  to  a  bank  to  secure  his  antecedent 
private  debt,  and  this  mortgage  wws  registered  in  priority 
to  the  Plaintiffs'  lien.  The  bank  obtained  a  transfer  of  the 
first  mortgage,  entered  into  possession,  sold  the  wool,  and 
claimed  to  hold  their  security  for  the  amount  due  on  both 
mortgages  in  priority  to  the  Plaintiffs'  lien.  On  bill  seeking 
a  transi^r  of  the  securities,  on  payment  of  the  sum  due  on 
the  first  mortgage,  and  a  charge  to  the  extent  of  the  pro- 
ceeds of  the  wool  which  had  been  sold  by  the  bank.  Held, 
that  G.  had  implied  authority  to  give  a  lien  on  behalf  of 
the  firm.  That  the  lien,  though  void  under  the  Statute, 
was  good,  independently  of  the  Statute,  as  against  the  lienor. 
That  the  sale  of  the  wool  did  not  destroy  the  Henee's  right 
to  marshal  securities,  and  that  Plaintiffs  were  entitled  to 
redeem  as  prayed ;  but  were  not  entitled  to  interest  on  the 
proceeds  of  the  wool,  except  in  so  far  as  such  proceeds  had 
reduced  interest  payable  on  the  first  mortgage. 

White  v.  Colonial  Baitk  op  Aitstbalasia  ...     B.    96 

MASTEE  AND  Sl^RYA^T  — Accident-— Kegligence—I^llow 
servant — Manager.']  A  workman  in  a  company's  mine  sus- 
tained injury  bv  the  insecure  fastening  of  a  ladder  which  it 
was  the  duty  of  the  manager  of  the  company  to  see  securely 
fastened.  Meld,  that  the  manager  was  the  representative 
of  the  company,  and  not  a  fellow-servant  of  the  workman, 
and  that  the  company  was  responsible  for  the  negligence 
which  caused  the  uxjury. 

Bani)  op  Hope  aitd  Albion  Consols  v.  Mackat  .      L.    168 

2.  — — ^— — — — — —  Tort — Command  of  master.]    A 

master  is  answerable  for  every  such  wrong  of  his  servant  or 
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agent  as  is  committed  in  tbe  course  of  the  seryice  and  for 
tne  master's  benefit,  though,  no  express  command  or  privity 
of  the  master  be  proved. 

Steyeitsok  V,  Beab L.  220 

3.  MASTEB  AND  S^E^nYANT-^Trespast^'Enidenee.']      Con- 

tractors  for  the  formation  of  a  Gh)vemment  railway  were 
sued  in  trespass  for  damages  to  fences  immediately  outside 
the  line  of  the  railway.  It  was  proved  that  a  stone  waU 
and  fence  were  removed  by  men,  said  in  general  terms  to  be 
Defendants'  labourers ;  that  the  stones  from  the  wall  were 
used  in  building  chimneys  to  huts  occupied  by  men  in  tbe 
service  of  the  Defendants  ;  and  that  the  timber  of  the  fence 
was  used  for  fuel  in  those  huts ;  but  no  further  evidence 
was  given  to  identify  the  men  committing  the  trespass  as 
being  in  the  Defendants'  employ.  Held^  that  the  Defend- 
ants were  not  liable  for  the  alleged  trespasses. 

Newcomen  v.  O'Gbjldt L.  214 

4.  ■ Negligence  of  felloto-'Servant — 

Common  emphgment  —  Actionable  negligence  of  company,'] 
The  Plaintiff,  a  shipwright  employed  by  a  railway  company 
to  effect  repairs,  was,  after  dark,  travelling  in  the  course  of 
his  employment  on  the  company's  line  in  a  train  without  a 
tail  light,  and  propelled  by  a  defective  engine,  by  reason  of 
which  time  was  lost  and  the  train  was  late.  This  train  was 
run  into  by  an  engine  despatched  very  shortly  after  it  from 
the  Melbourne  station,  and  the  Plaintiff  suffered  serious 
injury.  Had  the  train  had  a  tail  light  the  collision  might 
have  been  avoided,  but  by  reason  of  the  defective  engine  the 
collision  was  more  severe  than  it  otherwise  would  have  been. 
The  absence  of  a  tail  light  was  attributable  to  the  default 
of  the  company's  servants.  Held,  in  an  action  against  the 
company,  tbat  the  Plaintiff  was  a  servant  of  the  company 
in  common  employment  with  the  servant  who  neglected  to 
place  the  tail  lamp  on  the  train ;  but,  that  although  the 
coUision  might  have  been  avoided  if  the  tail  lamp  had  been 
in  its  place,  and  the  company  were  not  liable  to  the  Plain- 
tiff for  the  default  of  his  fellow-servant,  yet  the  company 
were  liable  for  the  disturbance  of  time  arrangements  caused 
by  the  defective  state  of  their  engines ;  also,  that  the  aggra- 
vation of  the  injury  caused  by  the  defective  state  of  the 
engine,  afforded  evidence  to  go  to  the  jury  of  actionable 
negligence. 

Chandleb  v.  The  Melbottbite  aitd  Hobson's  Bay 

Railway  Company L.    71 

MINING  CLAIM.     See  Claim,  Mdong. 

COMPANY.     See  CoMPAirr,  Mining. 

ON  PRIVATE  PBOPEBTY—J«tfo/7?ara^MM».]     A 

company  mining  on  private  property  may  be  incorporated 
under  the  Act  No.  228. 

Dayies  v.  Coopeb L.    d5 
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MINIIfG-  SHABBS:  Eedemption  of  mortgaged    ....     E.  177 
See  MoBTGAG^E  7. 

MI8APPE0PEIATI0N :  Of  Assets E.    16 

See  ExsovTOB  8. 

JonrT  AJTD  Sepabate  Estate. 

MISEEPEE8ENTATI0N :  By  secretary  of  company     .    .      L.  220 
See  DiBECTOBs'  Liability  2. 

MOETGhAGE— %  Mining  Gompany-Pagt  debt— Future  ad- 
vances!] A  mining  company  incorporated  under  the  Act 
No.  228  gave  a  mortgage  to  its  bankers.  Part  of  the  con- 
sideration expressed  in  the  mortgage  had  been  preyiously 
advanced;  the  residue  was  advanced  by  the  bank  sub- 
sequently to  the  mortgage.  Held  that  the  mortgage  was 
valid. 

The  Cokmebcial  Bakk  of  ArsTBAiiiA  Limitbi)  v. 

McDon^ALD L.  211 

2.  ■  By  Minvng  Company  —  Tost  debt  —  Covenant 

to  pay,"]  A  mortgage  by  a  mining  company  registered 
under  Act  No.  228,  to  secure  a  past  debt,  is  invalid ;  and  the 
company  is  not  liable,  either  on  an  implied  or  express  cove- 
nant in  the  mortgage  deed,  to  pay  the  amount. 

The  Gommebcial  Baitk  of  Afstbalia  Limited  v. 
The  G-bassy  Gflly  QrABTz-MiNiKO  Comfawy 
Eegistebbd L.    23 

8.         ■     Of  Chattels — Default!]    Although  as  between 

first  and  second  mortgagees  of  chattels,  the  title  of  the  first, 
as  grantee,  is  absolute  if  the  condition  be  not  performed, 
the  same  rule  does  not  apply  as  between  the  mortgagee  and 
mortgagor.  A  mortgagor  of  chattels  has  a  special  property 
in  the  mortgaged  goods,  until  "  default,"  and  may  maintain 
an  action  against  *the  mortgagee  for  seizing  and  selling 
before  "defeult." 

Ebith  v.  The  Mabitime  G-bitebal  Cbedit  Aim  Dis- 

cotot   Comfaity L.  166 

4.  — ~^—  Cf  Chattels — Giving  time,]  A  mortgagor  of 
chattels  is  not  guilty  of  "  default,"  so  as  to  make  the  mort- 
gage absolute,  by  non-payment  of  the  mortgage-money  at 
tiie  time  specified  in  the  mortgage  deed,  if  the  mortgagee 
has  agreed  by  parol  to  extend  the  time  for  payment    .     .     .       lb. 

6. Of  Ship— Priority— Fraud—Notice.]     O.J.R., 

registered  owner  of  thirty-two  64ths  and  owner  under 
unregistered  transfer  of  the  other  thirty-two  64ith8  of  a  ship, 
mortgaged  the  ship  in  statutorv  form  to  J.  and  others. 
O.  J.  H.  subsequently  mortgaged  the  ship  to  H.  H.,  who 
registered  the  transfer  to  O.  J.  H.^  and  the  second  mort- 
gage, before  J,  and  others  registered  the  first  mortgage. 
On  bill  by  J.  and  others  claiming  prioriiy  over  H.  H.^ 
alleging  the  above  facts  and  charging  fraud  in  O,  J.  JS.,  and 
that  H.  JEL.  at  the  time  of  taking  his  mortgage  had  through 
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his  agent  notice  of  the  prior  mortgage  and  of  the  fraud  of 
C.  J.  IT.,  Demurrer  by  H,  H.  allowed,  he  having  priority 
under  section  69  of  '^  The  Merchant  Shipping  Act  1854." 

Jaediite  V,  HoTT E.  152 

6.  WOBIlQrkQr'E--Payment  of  interest— Tender,']    A  mortgage 

contained  a  covenant  for  payment  of  interest  by  equal 
quarterly  payments,  so  long  as  the  principal  remained 
Tinpaid.  After  the  day  fixed  for  payment  of  principal,  and 
between  two  of  the  quarterly  days  for  payment  of  interest, 
six  months'  notice  to  redeem  was  given.  At  the  end  of  the 
six  months,  principal  and  interest  to  date  were  tendered  and 
refused  by  the  mortgagee,  who  insisted  on  his  right  to 
interest  up  to  the  next  quarterly  day  of  payment.  On  bill 
to  redeem,  Held,  that  the  amount  tendered  was  sufficient, 
and  that  the  mortgagor  was  entitled  to  his  costs  of  suit ; 
that  interest  stopped  from  the  day  of  tender,  but  that  the 
mortgagee  was  entitled  to  all  interest  on  the  sum  tendered, 
actusdly  obtained  by  the  mortgagor  after  tender. 

CONBOY.  V.  MA.SOK B.    98 

7.  Minvng  shares — Redemption — Laches — Acquies- 
cence^ In  May,  1866,  P.  left  witn  B,  shares  of  P.'#  in  a 
mining  company  transferred  into  B,^s  name  as  security  for 
the  payment  of  P.*«  acceptance,  due  in  November,  1866. 
The  acceptance  was  dishonored  at  maturity.  B.  retained 
the  shares  and  paid  calls  upon  them.  Subsequently  divi- 
dends were  paid  upon  the  shares,  which  B,  received  in 
excess  of  the  amount  of  his  debt.  No  communication  took 
place  between  P.  and  B,  from  December,  1866,  to  January, 
1871,  when  P.  demanded  an  account  and  transfer  of  the 
shares,  which  B.  refused.  On  bill  for  redemption,  Held^ 
that  he  was  entitled  to  redeem,  and  was  not  barred  by 
laches  or  acquiescence.  • 

PoBT  t>.  Baik E.  177 

8.  -^— ^ Bedemption — Oosts!]     By  the  decree  in  a  suit 

to  set  aside  a  sale  by  the  mortgagee  and  to  redeem,  the 
mortgagee  was  ordered  to  pay  costs  up  to  the  decree. 
Accounts  were  directed,  but  no  day  was  fixed  for  redemp- 
tion. On  further  directions  after  report  finding  a  balance 
due  to  the  mortgagee  in  possession,  Held,  that  the  costs 
subsequent  to  the  decree  should  follow  the  ordinary  rule  in 
a  redemption  suit.  Day  for  redemption  fixed  at  six  months 
from  the  date  of  the  report,  not  from  the  day  of  hearing  on 
further  directions. 

Jakibsoit  V,  Johnson R    26 

9.  • Building  Society — Landlord  and  tenant — Dis- 
tress for  rent."]  One  of  several  trustees  of  a  building 
society,  to  which  Plaintifi*  had  mortgaged  his  property, 
issued  a  distress  for  rent  reserved  by  the  mortgage.  Held, 
(1)  That  the  Plaintiff,  although  a  mortgagor,  might  under 
the  express  provisions  of  the  mortgage  be  &eated  as  tenant 
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of  the  mortgagees  ;  (2)  That  the  distress  warrant  need  not 
be  signed  by  all  the  trustees  to  whom  the  mortgage  was 
given. 

MOOBE  V.  JjEE L.       4 

MOTION :  For  conduct  of  cause B.    61 

See  Pbactics  ik  Equitt  4. 

MUNICIPAL  COJJN ClL'-'Oontraet--I>rain— Notice,]  The 
Municipal  Council  of  St.  Kilda,  in  altering  the  level  of 
Alma-street,  in  1857,  flooded  the  land  of  S,  with  storm- 
water.  8,  complained,  and  threatened  an  action,  upon 
which  the  council,  with  the  consent  of  S,,  entered  on  his 
land  and  constructed  a  drain  through  it  by  which  the  storm- 
water  was  carried  from  Alma-street.  The  council  kept  the 
drain  in  repair  for  some  years.  In  1871,  the  drain  having 
fallen  out  of  repair,  S,  brought  the  land  under  the  "  Transfer 
of  Land  Statute,*^  and  contracted  to  sell  it  to  O.  free  from 
the  easement.  On  bill  by  the  corporation  to  obtain  specific 
performance  of  an  alleged  agreement  to  grant  an  easement 
over  the  land  against  S,  and  O.,  charging  O.  with  notice, 
JSeld,  that  the  facts  amounted  to  an  agreement  as  alleged, 
and  that  one  of  its  terms  was,  that  the  corporation  should 
repair  the  drain;  but  that  they  had  not  performed  this 
obligation  and  could  not  bind  themselves  to  perform  it,  and 
bill  dismi9sed  with  costs.  Held  also,  that  O.  had  notice, 
having  been  a  member  of  the  council  and  knowing  of  the 
existence  of  the  drain. 

The  Mayob  &o.  of  St.  Kilda  v.  Steyekb     .    .      E.  165 

2. See  also  Bobovgh  Council. 

Shibb  Coitncil. 

NEGLIGENCE :  Of  Attorney L.  108 

See  Attobitet  aitd  CLiBirT. 

2. Of  Shipoumer,']     Circumstances  which  might 

entitle  a  stranger,  or  a  visitor,  on  board  a  ship  to  recover 
damages  for  an  injury  sustained  whilst  on  board,  do  not 
apply  in  the  case  of  a  workman,  so  as  to  entitle  him  to 
recover  against  the  shipowner.  A  labourer  employed  in 
loading  a  vessel  after  dark  fell  down  an  open  and  unlighted 
hatchway,  and  sustained  serious  injury.  Held,  that  the 
shipowners  were  not  liable  as  for  negligence. 

McLaCHLAK  V,  SSBYICE L.  198 

8. Of  Servant L.  158    71 

See  Masteb  and  Sebyant  1,  4. 

4. Of  Sheriff L.  196 

See  Shebitf. 

NEXT  EEIEND  OF  INFANT— 5fi*i^  improperly  instituted,] 
Where  the  Court  was  of  opinion  that  a  suit  had  been  insti- 
tuted by  a  mother,  as  next  friend  of  infant  Plaintiffs,  for 
her  own  purposes,  and  to  work  out  her  own  private  feelings 

c2 
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and  motives,  and  not  for  the  benefit  of  the  infants,  order 
made  on  motion  by  the  Defendants,  staying  all  further  pro- 
ceedings, but  without  costs. 

Murphy  v.  Kelly B.  139 

NONSUIT L.  158 

See  Pbactice  at  Law  2. 

NOTICE:  Of  Agreement E.  165 

See  Municipal  Couitcil  1. 

2.  Of  Appeal M.      1 

See  Appeal  6. 

8.  Of  Dishonour E.    33 

See  Bill  of  Exchanoe. 

4.  ■    Of  Motion  for  Injunction E.  108 

See  Pbactice  ik  Equity  8. 

6.  '  Of  Motion  in  Insolvency I.  E.  &  M.     45 

See  Pbactice,  Insolvency,  5. 

6.  ■    Of  Opposition  in  Insolvency  ...      I.  E.  &  M.  46      7 
See  Pbactice,  Insolvency,  5,  6. 

7.  Of  prior  Mortgage E.  162 

See  Mobtoage  5. 

NUISANCE:  Liabmtyfor L.    32 

See  BoBouGH  Council. 

OATH :  Of  one  Witness  only  against  Answer B.    66 

See  Evidence  5. 

OBSTRdCTION :  Of  Street B.  Ill 

See  Injunction  3. 

OFFICIAL   AGENT  —  SuU  for  eoniribution  —  Suggetium.']     • 
Under  No.  324,  sec.  8,  a  suit  for  contribution  by  an  official 
agent  may  be  continued  by  his  successor  in  office,  without 
entering  any  suggestion  of  the  change. 

Selfe  V,  Simpson L.    99 

OMISSION  :  Of  material  fact  in  proposal  for  Insurance .     .      L.  127 
See  I^E  Insubance. 

OEDEB :  Bad  on  its  face L.  189 

See  Appeal  4. 

2.  For  payment  of  calls  Ex  parte E  126 

See  WINDINO-UP  3. 

8.  For  payment  of  money — Countermand   ....      L.  181 

See  Shibe  Council  1. 

4.  —  For  payment  by  instalments L.  139 

See  Fbaud  Summons. 

6.  For  Security I.  E.  &  M.    26 

See  Pbactice,  Insolvency,  4. 

6.  For  Sequestration I.  E.  &  M.    42 

See  Sequestbation  3. 
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7.  OBDEB:  Not  shewing  Jurisdiction E.  126 

See  JrBiBDiCTiON  1. 

8.  Of  Local  Board  of  Healtli L.  163 

See  HEALTH,  Local  Boasd  of. 

PAETIOULAE  AVERAGE L.    26 

See  Mabine  Ikbvbance. 

PASTIES — Settlement."]  Where  the  object  of  a  suit  is  to  defeat 
a  settlement,  the  trustees  of  the  settlement  do  not,  under 
the  Supreme  Court  Bules,  cap.  v.,  r.  10,  represent  the 
eeetuis  que  trtutent. 

In  re  Healet I.  E.  <fe  M.    84 

2.  The  shareholders  in  a  mining  company  holding  a 

claim  agreed  with  M,  the  owner  of  an  adjoining  claim,  to 
form  a  new  company,  to  work  both  claims  under  a  Crown 
lease,  to  be  applied  for  by  M.,  JP.  and  H.  The  new  com- 
pany  was  formed  and  registered  under  No.  228,  and  M.,  P. 
and  H.  applied  for  the  lease  as  for  the  new  company,  which 
was  issued  in  the  names  of  Jf.,  P.  and  S.  as  lessees.  Sub- 
sequently an  execution  creditor  of  the  new  company  pur- 
chased, at  a  Sheriff's  sale  under  his  execution,  the  right, 
title,  and  interest  of  the  new  company  in  the  lease,  and 
filed  a  bill  against  M,,  P.  and  JS.  only  for  an  assignment  of 
the  lease.  JECeld,  that  both  companies  were  necessary 
parties  to  the  suit;  and  the  bill  having  been  amended 
accordingly,  decree  made  for  transfer  of  the  lease,  but  with- 
out costs. 

Baitdall  v.  Mav E.  158 

8.  JPartnership.]     A  plaint  to  establish  a  partnership 

in  a  claim  alleged  that  the  Defendant  had  contracted  to  sell 
more  than  his  share  to  divers  persons  (two  of  whom  were 
named),  and  charged  that  the  contracts  for  sale  were  void 
as  to  the  excess  beyond  Defendant's  share,  and  ought  to  be 
restramed.  A  decree  was  made  affirmiBg  the  partnerahip 
and  declaring  the  Defendant  trustee  of  the  claim  for  the 
partnership.  Objection,  for  want  of  parties  as  to  the 
named  purchasers,  not  sustained,  and  decree  affirmed  on 
appeal. 

MiLLEB  V,  BiGBY M.      82 

4.  -  Trustee  and  e.q.tJ]     T,  Z.,  after  charging  his  real 

estate  with  payment  of  his  debts,  devised  all  his  property 
to  P.  and  P.,  in  trust  for  M,  A,  L.  for  life,  with  remainder 
to  her  children  as  she  should  appoint,  and  in  default  of 
appointment  to  her  heirs.  This  power  had  never  been 
exercised.  In  a  suit  against  P.,  P.  and  M,A,  X.,  to  estab- 
lish a  charge  against  T,  L,^8  real  assets.  Held,  that  P.  and 
P.  would,  under  Bules  of  Court,  cap.  v.,  sec.  10,  sufficiently 
represent  all  the  c.q.ty  but  that  B,  being  out  of  the  juris- 
diction, and  only  a  nominal  Defendant,  all  the  children  of 
M.  A,  L,  were  necessary  parties. 

BuLLEir  V.  Pttklak E.    11 
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VA'RTniO^— Infant-— Commission.^  Partition  of  the  share  of 
an  infant  tenant  in  common  should  be  by  commission^  and 
not  by  a  reference  to  the  Master. 

!B£iTH  V,  Beith E.  110 

PAETNER:  Lunatic B.  129 

See  Lttnatio  3. 

PARTNERS'  ATJTRORlTY--Sguaitinsi  partnership.']  Proof 
of  debt  as  a  partnership  liabintj,  admitted  on  a  promissory- 
note  given  by  one  member  of  a  squatting  partnership  on 
behalf  of  the  firm.  The  power  of  a  partner  to  borrow  money 
so  as  to  bind  the  firm  is  incidental  to  a  squatting,  as  it  is  tc> 
a  mercantile,  partnership. 

Glass  v.  Hiaeivs E.    28 

PARTNERSHIP :  Of  more  than  twenty  Members  ...      I/.     19 
See  DiBECTons'  Liability  8. 

PAST  DEBT L.  211    23 

See  MoBTGAGB  1,  2. 

PATENT — Injunction — 2'rial  at  law.']  On  motion  for  iniunction 
to  restrain  the  sale  and  manufacture  of  a  specific,  alleged  to 
be  an  infringement  of  the  Plaintiff's  patent,  the  patent 
beinff  granted  in  August,  1870,  and  its  validity  impeached 
by  the  Defendant,  Oi^er  refused,  until  patent  established 
at  law. 

Lakde  v.  Lawbence E.  171 

PAYMENT  INTO  COTJET— Administration  bond— Beneficial 
interest.]  In  taking  accounts  under  an  administration 
decree,  it  appeared  that  a  balance  of  about  £400,  proceeds 
of  part  of  the  real  estate,  was  in  the  administrator  s  hands. 
Certain  credits  and  charges  were  claimed  as  against  it  which 
the  Master  had  disallowed,  but  the  report  had  not  been 
drawn  up.  The  administrator  was  entitled  to  one-sizih  of 
the  estate  as  next  of  kin,  and  the  value  of  his  share  in  the 
assets  exceeded  the  sum  in  his  hands.  An  administration 
bond  had  been  entered  into,  and  the  solvency  of  the  sureties 
was  not  impeached.  Motion  for  payment  into  Court  of  the 
£400  refused.  Semhle,  that  the  existence  of  the  adminis- 
tration bond,  there  being  no  imputation  as  to  its  sufficiency, 
would  alone  have  been  a  sufficient  answer  to  the  application. 
G-enerally  speaking,  if  the  beneficial  interest  of  a  person  in 
an  entire  fund  exceeds  the  amount  of  the  fund  in  his  hand, 
that  is  an  answer  to  an  application  to  compel  him  to  bring 
that  amount  into  Court.  ^ 

MOLLOY  V.  MOLLOT £.173 

PERMISSION :  To  carry  on  business  of  Intestate  ...     E.  145 
See  Receiveb  8. 

PERSONAL  INJURY L.  198 

See  NsoLiGENOE  2. 

PLAN  :  Exhibited  at  Sale E.  Ill 

See  Right-of-way  1. 

YEKnOB  A2n)  PUBCHASSB. 
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PLEADING-  AT  ljA'W—jDemurrer--OredUors*  deed—Beleate 
of  eO'dehtors,']  To  an  action  against  Q,,  M,  and  ^.,  on  their 
joint  promissory  note,  H,  and  A.  pleaded  that  G,  had  exe- 
cuted a  creditors'  deed  containing  a  release  of  O,  from  all 
his  debts,  and  that  such  deed  had  been  executed  by  four- 
fifths  in  number  and  value  of  Q,^s  creditors  and  inter  alia 
hj  the  PlaintiffB,  who  had  thereby  released  JET.  and  A. 
Meld,  on  demurrer,  that  the  plea  was  good.  To  this  plea 
Plaintiff  replied,  setting  out  a  proviso  in  the  creditors'  aeed 
that  the  execution  thereof  by  any  creditor  should  not  pre- 
judice or  affect  any  claim  against  joint  debtors.  JECeloy  on 
demurrer,  that  on  the  whole  deed,  as  pleaded,  JOT.  and  A, 
were  not  released. 

White  v,  G-lass L.    46 

2. Insufficient  in  form,^     The    Court 

will,  upon  demurrer,  accept  as  valid  a  plea  which,  although 
insufficient  in  form,  can  by  reasonable  construction  be  held 
sufficient  in  substance ;  casting  upon  the  opposing  party 
the  necessity  of  applying  in  Chambers,  to  correct  the  plead- 
ing, if  defective  in  form. 

ThB    CoMMEBCIAL    BaITK  of   A'USTBALIA   lilMITED   V, 

The  Gbassy  Gully  QvASTZ-MiKiifa  Compaity 
Seoisterei) L.    23 

8.  ■  JPromiesofy  note  —  JEquiUMe  plea — 

Accord  and  eatiefactionJ]  To  an  action  on  a  promissory  note, 
Defendants  pleaded  on  equitable  grounds,  that  after  the 
note  became  due,  and  before  action,  it  was  agreed  between 
Plaintiffs  and  Defendants  and  the  other  makers  of  the  note, 
being  in  partnership  with  the  Defendants,  that  the  Plain- 
tiffs would  receive  a  note  of  one  of  the  other  makers,  instead 
of  the  note  now  sued  on,  provided  that  such  other  note 
should  be  paid  when  due ;  that  such  note  was  so  received 
by  the  Plamtiffs  and  met  when  due.  Held,  on  demurrer,  a 
good  equitable  plea. 

Ettebshank  v.  Cvbb L.    88 

PLEADING:  Criminal — Information — Written  instrument  set 
out  in  hoec  verhcs.']  Where  an  instrument  is  described  in 
an  information  by  several  designations,  and  then  set  out  in 
hoec  verba,  the  Court  will  treat  as  surplusage  such  descrip- 
tive averments. 

BEonTA  V,  Weight L.  204 

PLEADING  IN  EqUITY—AJidatnts-'Admissions.']  A  bill 
set  out  statements  made  in  affidavits  sworn  by  the  Defend- 
ant, and  did  not  expressly  negative  their  trutn.  JSeld,  that 
the  truth  of  such  statements  was  not  to  be  taken  as  ad- 
mitted for  the  purposes  of  a  demurrer. 

jASDimB  V,  HoYT E.  152 

2.  "  Statute  of  M'auds:']       Semhle, 

that  the  defence  of  the  ^'  Statute  of  FraiM^  may  be  relied 
upon,  although  not  pleaded. 

Baiwall  v.  Matt E.  158 
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PLBNB  ADMINISTEAVIT :  Plea  of L.    62 

See  EvrDBNOE  1. 

POISONING  A  DOG L.    03 

See  MiOiiCE. 

PO  WEE :  To  Sell  or  Mortgage L.  113 

See  Tbansfeb  or  Lajtd  Statute  3. 

PEACTICE  AT  LA.W— Certificate  for  costs— Belay. '\  Imme- 
diately after  a  verdict  for  la.  damages  in  an  action  for  libel. 
Plaintiff  applied  to  the  presiding  Judge  for  a  certificate  for 
costs.  He  reserved  his  decision,  and  twenty-six  days  after 
gave  the  certificate.  Held^  that  the  certificate  could  not  be 
rescinded  on  the  ground  of  the  delay. 

Hekdebsok  v.  The  Daily  Tbleobapk  GoKPAmr     L.  201 

2. Nonsuit.']      An  objection  by  way  of 

nonsuit  ought,  at  the  trial,  to  be  taken  upon  some  specific 
grounds,  and  not  upon  the  ground  generally  that  there  is 
no  case  to  go  to  the  jury. 

Bajbtd  of  Hope  asd  Albion  Consols  v.  Mackat  .     L.  158 

8. Bight  to  begin.']     Plaintiff  sued  on  a 

policy  of  life  assurance  for  the  amount  of  the  policy  and 
bonuses  not  ascertained,  and  interest.  Defendant,  who 
pleaded  that  the  company  had  bought  the  policy,  offered  at 
the  trial  to  admit  the  interest  and  bonuses.  Held^  that  the 
Defendant  had  the  right  to  begin ;  and  new  trial  ordered, 
as  the  Plaiatiff  persisted  in  beginning,  against  the  opinion 
of  the  Judge. 

Habdy  v.  Akdebson L.    41 

4.  ^— — Special  case — Sermee.]    A  special  case 

under  No.  267,  sec.  146,  must  be  served  on  the  Bespondent 
before  it  is  filed  by  the  Prothonotary. 

EJETT  v.  The  Qveeit L.      1 

6.  — — — — — —  Beview  of  Judges*  discretion    .     .      L.    92 

See  Commission  to  Ezamote  Witiitebseb. 

6.  ■ Disqualified  Juror L.  186 

See  JvBOB. 

PEACTICE,  COUNTY  COyBT— Judgment— Wmding-'Up— 
Suggestion.]  When  after  judgment  recovered  in  a  County 
Court  by  an  incorporated  company  the  Plaintiff  company  is 
ordered  to  be  wound-up,  a  suggestion  of  the  winaing-up 
must  be  entered  on  the  record  before  judgment  can  be 
signed,  and  execution  issued  in  the  Supreme  Court  under 
the  "  County  Court  Statute  1869,"  No.  346,  sec.  93. 

Babtold  Estatb  Gold-mhono  CoMPAin  Eegistbbed 

V,  Davtes L.  154 

2.  —     ■     -  Notice  of*  Defence — Special  de^ 

fence.]  A  notice  of  intention  to  defend  under  the  "  Cowniy 
Courts  Statute,*^  although  delivered  beyond  the  prescribed 
time,  is  in  sufficient  time  if  delivered  before  judgment  is 
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fdgned.  It  is  in  the  discretion  of  the  judge  to  allow  a  special 
defence  to  be  entered  upon  although  notice  of  it  be  not 
giren  in  time,  or  to  the  right  person. 

Mastbbtok  v.  Blaib L.    19 

PEACTIOE,  C'BIMlNAij-'l^  of  stolen  property  by  jury  if^ 
conclusion  of  case.']  On  a  trial  for  stealing  hides,  the  jury 
retired  to  consider  their  verdict,  and  after  some  time  stated 
they  felt  great  dif&culty  about  the  identification  of  the  hides. 
The  judge  allowed  the  jury  to  inspect  them  outside  the 
Court,  and  also  allowed  a  witness  to  point  out  the  marks 
by  which  they  were  identified.  The  jury  convicted  the 
prisoner.     Conviction  held  good. 

Eeqiita.  f>   Westlaks L.      8 

2. Recognisance — Estreatment."]    M.  was 

convicted  of  embezzlement  and  sentenced,  but  execution 
of  the  sentence  was  respited  pending  the  decision  of.  the 
Court  upon  points  reserved.  Jf.,  and  sureties  entered  into 
a  recognisance  to  appear  "  at  the  next  Court  of  General 
Gaol  deliverv,  to  be  nolden  at  Melbourne,  on  the  7th  Sep- 
tember, or  whenever  thereto  required  "  There  was  no  Court 
of  Gaol  delivery  on  the  7th  September,  the  Court  then 
sitting  in  Banco  in  Michaelmas  term.  M.,  however,  then 
appeared.  The  points  reserved  were  argued  on  that  day, 
and  judgment  reserved.  Fending  the  delivery  of  the  judg- 
ment, M.  absconded.  Held,  that  the  recognisance  could  not 
be  estreated. 

Begika  v.  Moobe L.  190 

PEACTICE,  ECCLESIASTICAL— ^^»«»«^ra/um  after  suit.'] 
When  a  decree  is  made  in  favour  of  the  Plaintiff  in  a  suit  for 
administration,  administration  should  not  be  granted  upon 
making  the  decree,  but  thereafter  upon  the  ordmary  motion. 

In  re  Gbaham I.  E.  &  M.    57 

2.  ■  'Administration  —  Caveat]       Ad- 

ministration may  be  granted  notwithstanding  a  caveat,  if 
no  authority  to  file  the  caveat  be  lodged  as  required  by 
Supreme  Court  Bules,  cap.  viii.,  r.  8.  Administration 
granted  in  such  a  case  on  motion,  on  notice  to  the  caveator.       lb. 

3. Joint   grant    of   administration.'] 

The  Court  will  not  make  a  joint  grant  of  administration 
to  the  widow  and  son  of  an  intestate,  although  the  widow 
consents. 

In  re  Moylait L  E.  &  M.    69 

4.  ' Revocation  of  probate.]  An  appli- 
cation to  revoke  probate  to  one  of  several  executors,  made 
with  his  consent,  will  not  be  granted  unless  he  is  proved 
not  to  have  acted. 

In  re  Fabnell I.  E.  &  M.    56 

5. Caveat.]    When  a  caveat  is  filed 

after  the  fourteen  days  &om  publication  of  notice  allowed 
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by  Supreme  Court  Bules,  cap.  yiii.,  r.  8,  aad  a  suit  is  insti- 
tuted,  if  the  Defendant  does  not  appear,  the  Plaintiff  is 
entitled  to  a  decree  without  going  into  evidence.  Aliter^ 
where  the  caveat  is  filed  within  the  fourteen  days.  Obser- 
vations as  to  the  evidence  to  be  given  in  the  latter  case 
when  the  Defendant  does  not  appear. 

In  re  G-bjlham I.  E.  <fe  M.     57 

PE^CTICE  IN  'Ei(ilJlTZ-^AhsetUdrfendantfi—Sef^ 

of  setting  down  for  hearing.']  At  the  hearing  of  a  suit,  two 
Defendants  who  had  answered  did  not  appear,  and  there 
was  no  affidavit  of  service  upon  them  of  notice  of  the  suit 
having  been  set  down  for  hearing.  The  Plaintiff's  counsel 
stating  that  he  was  instructed  such  notice  had,  in  fact,  been 
served,  option  given  to  the  Plaintiff  to  have  the  case  stand 
over  to  give  time  for  filing  the  affidavit,  on  payment  of  the 
costs  of  the  day,  or  to  have  the  bill  dismissed  with  costs. 
The  proper  time  to  take  an  objection  as  to  non-service  of  a 
co-Defendant  with  notice  of  the  suit  having  been  set  down 
for  hearing,  is  after  the  pleadings  have  been  opened. 

Sbeybs  t».  Cbotle E.    42 

2. Affidavits,]      Answering  affidavits 

filed  after  the  opening  of  a  motion  for  injunction,  cannot  be 
read  on  the  motion. 

Datis  v.  Weket E.  172 

3.  — • Affidavits,]    Affidavits  made  after 

decree  may,  in  certain  cases,  be  used  on  hearings  subsequent 
to  decree,  as  affecting  the  question  of  costs. 

Jamiesok  V,  JoHirsoir E.    26 

4.  — ^__i^-. Assignment  of  amount  due  under  de- 

cree — Motion  for  conduct  of  cause.]  W,,  being  entitled  in  a 
suit  in  which  he  was  Plaintiff  to  an  account  and  payment  of 
what  might  be  found  due  from  his  wife's  estate,  assigned  his 
debt  for  value  to  Q.,  and  appointed  Q-,^  his  attorney  to  pro- 
secute the  suit,  with  power  of  substitution.  G,  assigned 
for  value  to  -ff.,  and  appointed  H,  the  substituted  attorney 
of  W.  Pending  the  taking  of  the  account  under  the  decree, 
W,  declined  to  prosecute  the  suit  or  to  attend  a  warrant  for 
his  cross-examination  in  the  Master's  office.  H.  then 
moved,  on  notice  to  W,  and  the  Defendants,  for  conduct  of 
the  suit  and  an  order  on  the  Plaintiff  to  attend  in  the 
Master's  office.  W,  did  not  appear,  but  the  Defendants 
opposed  the  application.  Heldy  per  Mblesworth,  J.,  that 
the  motion  was  irregular,  and  that  the  assignee's  rights 
could  only  be  enforced  by  a  new  bill.  Held,  by  the  full 
Court  on  appeal,  that  in  the  absence  of  precedent,  and  upon 
a  mere  matter  of  practice,  the  discretion  of  the  primary 
judge  would  not  be  reversed  on  appeal,  and  appeal  dismissed 
with  costs.  But  SemhUy  that  the  application  might  have 
been  properly  granted  by  the  primary  judge. 

Watboit  v.  Ktte R    61 
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6.  PBACTICE  IN  EQUITY— JBb?A»W^.]  An  exhibitput  in  by 
the  Plaintiff  for  one  purpose  may  be  used  by  the  Defendant 
for  all  purposes. 

St.  Q-eorge  akd  Bajtd  op  Hope  Ukited  Compant 
Eegistsbed  v.  The  Band  of  Hope  aih)  Albiojt 
Consols  Beoistebed E.  209 

6. Ouardian  ad  litem,']      Order  ap- 

Eointing  guardian  oJ  litem  to  infant  Defendants  set  asidle, 
aving  been  made  before  the  time  for  answering  had  expired, 
and  at  the  instance  of  the  Plaintiff*s  solicitor  as  on  behalf 
of  the  infants,  but  without  any  communication  with  them 
or  their  relatives.  A  motion  for  the  appointment  of  a 
guardian  ad  litem  of  infant  Defendants  should  be  with  the 
concurrence  of  the  infants,  if  of  sufficient  age,  or  of  those 
haying  charge  of  them  ;  or  if  by  Plaintiffs,  then  after  the 
time  for  answering  has  expired,  upon  notice  to  the  infants 
and  those  in  charge  of  them. 

BovoHiEB  V.  Dawson E.    24 

7. Leave  given  to  prove  at  the  hear- 
ing new  facts  arisen  sinc^  the  taking  of  evidence. 

Phelan  V,  O'Shanasst E.  120 

8. Notice  of  motion  for  injunction — 

Service  of  hill,']  Service  of  a  notice  of  motion  for  injunction 
before  service  of  the  bill  is  irregular.  Injunction  granted 
ex  partCf  and  Plaintiff  ordered  to  pay  costs  of  motion  for 
injunction  on  notice,  as  an  abandoned  motion. 

LUMSDEN  V,   DXTLLABD E.   108 

PRACTICE,  INSOLTElSCY^Certifcate— Allowance.]  An 
insolvent's  certificate  of  discharge  must,  under  the  "  Insol- 
vency  Statute  1865'*  (No.  273),  sec.  105,  be  presented  for 
allowance  at  the  next  sitting  of  the  Supreme  Court,  after 
its  oral  grant  in  Court,  by  the  Commissioner. 

In  re  Usheb I.  E.  &  M.      1 

2. Certificate — Sv^ennon.]  Where 

the  grant  of  an  insolvent's  certificate  is  suspended,  the 
proper  time  for  appealing  against  the  ultimate  grant  of  the 
certificate  is  immediately  after  the  suspension,  and  if  no 
appeal  be  then  made  the  certificate  will  at  the  expiration  of 
the  period  of  suspension  issue  as  of  course. 

In  re  Mubbax I.  E.  <fc  M.  11 

3. Debtor's  summons  —  Irregular- 
ity— Waiver,]  By  the  ''Insolvency  Statute  1871"  (No.  379) , 
sec.  38,  it  is  provided  that  "  A  debtor's  summons  may  be 
granted  hy  the  Courts  on  a  creditor  proving  to  its  satisfac- 
tion," &c.  Held,  that  such  summons  could  not  be  granted 
by  a  judge  in  chambers ;  that  a  summons  so  granted  was 
not  a  nullity  but  an  irregularity  only,  whicn  might  be 
waived ;  and  that  where  the  debtor  had,  afber  notice  of  the 
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irregularity,  proceeded  with  an  application  to  dismiss  the 
summons,  ne  had  thereby  waivea  the  irregularity.  [But 
see  now  No.  411,  sec.  4.] 

In  re  Fisheb  Ux  parte  G-bseklaw  ...      I.  E.  &  M.     26 

4.  PEACTICB,  INSOLY'ENCY-'Dehtor's  Simmons— Order  fir 
security.']  An  order  was  made  by  the  Court  of  Insolvency 
on  an  application  to  dismiss  a  debtor's  summons  directing 
the  debtor  to  give  security,  and  if  such  security  was  given, 
staying  proceedings  on  the  summons ;  but  the  order  made 
no  provision  for  the  event  of  security  not  being  given,  and 
did  not  reserve  forther  directions  or  costs,  rio  security 
being  given  within  the  time  limited,  the  creditor,  on  notice 
to  tne  debtor,  obtained  an  order  dismissing  with  costs  the 
application  to  dismiss  the  summons.  On  appeal,  Held,  that 
whilst  it  would  have  been  well  if  the  original  order  had 
provided  for  the  alternative  of  the  security  not  being  given, 
yet  the  Court  had  jurisdiction  to  make  the  subsequent 
order,  and  appeal  dismissed,  but  without  costs Ih, 

6.  — — — — ^ Notice  of  motion — Notice  of  qp- 

position.']  An  applicant  under  section  1 7  of  the  "  Insolvency 
Statute  1871"  (No.  379),  omitted  from  his  notice  of  motion 
the  note  in  the  Form  No.  58,  which  states  notice  of  oppo- 
sition to  be  necessary.  At  the  hearing  he  objected  that  the 
trustee  could  not  be  heard,  as  he  had  given  no  notice  of 
opposition  under  rule  4,  of  6th  October,  1871.  The  judge 
allowed  the  objection,  and,  after  hearing  evidence,  decided 
in  favour  of  the  applicant.  On  appeal.  Held,  that  the  judge 
ought  not,  under  the  circumstances,  to  have  proceeded  ex 
parte ;  and  decision  reversed  without  prejudice  to  a  new 
application. 

In  re  A.COOK  Sx  parte  Dixoisr L  E.  <fe  M.    45 

6. Rule    nisi  for    sequestration — 

Notice  qf  opposition — Affidavit.]  When  no  notice  of  inten- 
tion to  oppose  a  rule  nisi  for  sequestration  has  been  filed, 
an  affidavit  of  that  fact  is  unnecessary  on  moving  the  rule 
absolute. 

In  re  Mowldtg  ajbtd  DriTKLET    ....      I.  E.  <&  M.      7 

PEACnCB,  MLNING—Settin^  aside  proceedings.]  Semble, 
that  a  Judge  of  the  Court  of  Mines  has  jurisdiction  to 
order  that  an  Appellant's  name  be  struck  out  from  all  pro- 
ceedings in  his  Court ;  and  that  all  proceedings  should  be 
set  aside  as  against  such  Appellant,  in  a  case  in  which  he 
has  been  made  a  party  without  his  authority  or  knowledge. 

McLeod  v.  Whitfield M.     17 

PEELIMINAEY  OBJl^CTIOl^— Amendment— Hearing  and 
determining-]  TTpon  a  case  at  Petty  Sessions  being  called 
on,  a  preliminary  objection  was  taken  to  the  summons  upon 
which  the  Complainant  asked  leave  to  amend.  This  was 
refused  by  the  Magistrate  who,  without  hearing  the  case, 
dismissed  it  with  costs.    Jleld,  that  this  was  not  '*  hearing 
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and  determining"  bo  that  an  appei^  would  lie ;  and  rule 
calling  upon  the  Magistrate  to  near  and  determine  made 
absolute. 

Ebgika  v.  Goanoir  Ea  parte  Wilezkboit    .    .    .      L.  134 

2.  PEELIMINAET  OBJECTION :  No  costs  given  on     .     L.  134 
See  Costs  4. 

PEELIMINAET  EESOLUTION :  For  composition    I.  E.  <fc  M.    42 

8ee  SSQVESTBATIOK  3. 

PEINCIPAL  AND  AGENT— ^aiw?.]  With  respect  to  the 
question  whether  a  principal  is  answerable  for  tne  act  of  his 
agent  in  the  course  of  his  employer's  business  and  for  his 
benefit,  no  sensible  distinction  can  be  drawn  between  the 
case  of  fraud  and  that  of  any  other  wrong. 

Steyeitsok  V,  Beab L.  220 

2. Qoeemment    officer   —    Ckm- 

iractJ]  O,,  a  G-ovemment  engineer,  wrote  to  the  Minister 
under  whom  his  department  was  placed,  requesting  author- 
ity to  so  far  depart  from  the  regulation  of  the  service  as  to 
obtain  the  professional  opinion  of  independent  engineers 
upon  some  points  raised  by  the  Engineer-in-Chief  in  his 
report  upon  works  executed  under  his  ( (7.'«)  directions.  The 
Minister  replied  that  he  had  no  objection  to  his  so  doing. 
O,  then  requested  A.  to  give  his  opinion  upon  the  points  in 
question,  which  he  did  in  a  report  addressed  to  u.  Sub- 
sequently the  Minister  wrote  to  the  Treasurer  Irequesting 
him  to  make  provision  on  the  estimates  for  the  payment  of 
A.  for  his  report,  but  this  was  not  done.  Heldy  that  the 
letters  did  not  shew  any  authority  in  CX  to  employ  A,  so  as 
to  render  the  Government  liable  to  pay  A,  for  nis  report. 

Adams  v.  The  Queen L.  145 

3. Purchase  by  Agent   .     .    .     E.      1 

See  PuBCHASE  BY  Agent. 

PEIOEITT :  Of  Mortgagee E.  162 

See  MoBTGAGE  5. 

2.  — Of  Proceedings I.  E.  &  M.    42 

See  Sequestbatiok  3. 

PEIVT  COUNCIL :  Appeal  to I.  E.  &  M.    12 

See  Appeal  7. 

PEOOLAMATION— -^o^icd— 22oaJ.]  A  notice  signed  by  a 
Minister  of  the  Crown  (but  not  by  the  Governor  or  any 
person  by  his  command,  and  not  under  the  seal  of  the 
colony),  purporting  to  proclaim  a  road  under  the  "  Land 
Act  1869  '  (No.  360),  sec.  38,  is  not  a  valid  proclamation  of 
such  road. 

Melboubne,  Matob  &o.  of  v.  The  Quebk    .    .     E.  183 

TEOMISSOET  NOTE  —  Partnertihip  firm  —  Endorsement^ 
Account  Mtated,"]  An  ex-partner  in  a  dissolved  firm  cannot, 
without  express  authority  from  his  former  co-partners,  in- 
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dorse,  in  the  name  of  the  firm,  a  promissory  note  made  pay- 
able to  the  firm.  Semhle,  that  if  the  maker  of  a  promissory 
note  in  favor  of  a  firm  already  dissolved  know  of  the  dissolu- 
tion at  .the  time  of  making  the  note  he  cannot  afterwards 
avail  himself  of  the  prior  dissolution  of  the  firm  as  a 
defence  to  an  action  on  the  note.  A  promissory  note  is 
evidence  of  an  account  stated  between  the  maker  and  the 
payee,  but  not  between  the  maker  and  an  indorsee. 

Patebson  t7.  Hughes L.  148 

PROOF  OF  D^WH—Expunging,']  Where  a  creditor  had 
before  proof  realised  his  security  by  sale,  and  proved  for 
the  balance,  and  after  proof  the  purchaser  rejected  the  title 
and  the  secured  property  was  returned  to  the  creditor,  the 
Court,  on  the  application  of  the  Insolvent  upon  evidence  of 
these  facts,  expunged  the  proof. 

Sx  parte  Usher  In  re  The  Coloitial  Bank  of  A.U8- 

TBALASIA I.  E.  &  M.       8 

2.  ■ JEapv/nging.']     Where  an  objection  to  a 

proof  of  debt  is  taken  in  the  Insolvent  Court  and  disallowed 
and  the  objecting  party  does  not  appeal,  he  will  not  be 
allowed  afterwards  to  avail  himself  of  the  same  objection 

as  ground  for  a  rule  to  expunge  the  proof Ih. 

3.  ■ Objection  to  hy  insolvent.']    An  insolvent 

is  entitled  to  oppose  a  proof  of  debt,  even  though  there  be 

no  probability  of  a  surplus  of  assets  in  his  estate  ....       Ih, 

4. Against  a  company — Expunging     .      L.  186 

See  JvBisniCTiON  5. 

PROPOSAL:  For  insurance L.  127 

See  Fibe  Insubaitce. 

PROTECTION :  Registration M.      1 

See  Claim,  Miking,  6. 

PUBLIC  GARDENS E.  188 

See  Cbown  LAims. 

PUBLIC  STREET B.  209 

See  Stbeet,  Public. 

PURCHASE  BY  AGENT— IViw^tf^j  and  cq.t.']  J,  G,  W.,  a 
squatter,  died  intestate,  leaving  large  real  and  personal 
estate.  His  widow  took  out  administration  and  appointed 
J.W.2A  manager  of  the  intestate's  station.  Lands  on  the 
station  were  opened  for  selection  under  the  ^^  Land  Act 
1862,"  J,  W.f  by  various  servants  employed  on  the  station, 
selected  large  portions  of  these  lands,  the  purchase-money 
and  rents  for  which  were  in  the  first  place  paid  out  of  the 
personal  estate  of  J.  Q-.  W,,  but  were  subsequently  repaid 
to  that  estate  by  J.  W,,  by  means  of  money  borrowed  by 
him  from  a  bank  on  the  security  of  the  Crown  grants  of 
the  land  selected.  Other  lands  on  the  station  were,  at 
different  times,  put  up  by  the  Government  for  sale  by 
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auction,  and  were  purchased  by  J,  TFi,  on  express 
promises  by  him  to  hold  these  lands  for  the  benefit  of  the 
personal  estate  of  J!  Q,  W.^  and  were  paid  for  by  money 
borrowed  by  J.  W,  from  a  bank  on  the  security  of  the 
Crown  grants  of  the  land  purchased.  All  these  lands  con- 
tinued to  be  occupied  as  part  of  the  station,  and  the  interest 
upon  the  borrowed  money  was  paid  out  of  the  personal 
estate  of  «/!  G,  W,,  being  debited  in  the  administration 
accounts  as  "  rent."  On  suit  by  those  beneficially  entitled 
to  the  personal  estate  of  J.  G.  W,  against  J,  W.y  who 
claimed  to  be  absolutely  entitled  to  all  the  lands  purchased, 
Meld,  that  J,  W,  should  bo  deemed  to  have  purcnased  as  a 
trustee  for  the  personal  estate  of  J.  G.  W.,  and  reference 
to  Master  to  inquire  what  parts  of  such  personal  estate 
might  conveniently  be  applied  in  paying  the  sum  due  to 
J.  W.  on  account  of  sucn  purchases.  S^nble,  that  an  agent 
in  the  management  of  a  squatting  station  is  not,  as  such, 
disqualified  from  purchasing  land  on  the  station  put  up  for 
sale  by  the  Government ;  although  his  agency  might  give 
him  peculiar  means  of  knowing  its  value. 

Lehpbibbe  v.  Wabe E.      1 

EAILWAT  COMPANY :  Liability  of,  for  negligence    .     .      L.    71 
See  Masteb  and  Sbbyant  4. 

BATES — Municipal — Purchaser — Hecovery  of  arrears  of  rates."] 
A  subsequent  purchaser  of  rateable  property  is,  under  the 
**  Boroughs  Statute,^'  sec.  237,  personally  liable  to  the  pay- 
ment of  all  arrears  of  rates  made  under  the  Acts  18  Vic.^ 
No.  16  and  No.  184. 

The  Mayob,  Ac,  op  NBvrroww  and  Chilwell  v, 

Battek L.  142 

2.  Arrears,  proof  of  . L.  142 

See  EvTDENOE  8. 

EBAL  ESTATE :  Of  lunatic B.    91 

See  Lttkatio  4. 

BECEIYEE — Agent  of  Defendant,']  It  is  undesirable  to  appoint 
as  receiver,  a  person  who  has  acted  as  agent  of  the  Defend- 
ant in  the  management  of  the  property. 

Gbaham  17.  Obaham E.  145 

2.  -^— —  Attorney  wider  power — Solicitor  on  record,]  The 
attorney  under  power  of  one  of  two  co-Plaintiffs,  not  the 
solicitor  on  the  record,  proposed  a  receiver  in  the  Master's 
office  in  opposition  to  tne  receiver  proposed  by  the 
solicitor  on  the  record.  Held,  that  the  Master  was  right 
in  reusing  to  receive  the  proposal  as  on  behalf  of  one  of 
the  Plaintiffs Ih, 

8. Permission  to  carry  on   business  of  intestate.] 

Permission  to  the  receiver  to  carry  on  a  brewery  business 
carried  on  by  the  intestate  and  administratrix,  refused     .     .       lb. 

4,  ■  In  partnership  suit B.  129 

See  LmfATio  3. 
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EECITAL  IN  BOND L.  238 

See  Bond. 

EECOGNISANCB L.  190 

8ee  Pbactice,  CmKiNij:.  2. 

EBDEMPTION E.  177    26 

See  MoBTGAOE  7,  8. 

EEGHSTEATION :  Priority  of B.    96 

See  Mabshallino  Sbcuiiitieb. 

EBLBASE  OF  CO-DEBTOE ,    .    .    .    .      L.    46 

See  Plbadino  at  Law  1. 

EEMOVAIi  OF  ACTION :  From  County  Court  to  Supreme 

Court L.  174 

See  Costs  1. 

EENUNCI ATION :  By  Executor  after  Probate  granted  L  E.  &  M.    66 
See  ExEGUTOB  5. 

EES  ADJUDICATA L.  217 

See  Estoppel  1. 

EESIDENCE  AS:EA.— Exception  from  mining—Notice.']  Land 
held  under  a  miner's  nght  as  a  residence  area  was,  by  a 
notice  in  tbe  "  Gazette,*^  excepted  under  section  14  of  the 
'*  Mining  Statute  1865"  from  occupation  for  mining,  resi- 
dence or  business  purposes.  The  occupant  was  summoned 
for  being  in  unauthorised  occupation  of  Crown  lands  and 
fined.  He  had  previously  been  convicted  of  bein^  in  un- 
authorised occupation  of  the  same  land.  Held^  that  the 
"  Gazette'^  notice  excepted  from  mining,  <&c.,  lands  then 
lawfully  occupied  under  miner's  right,  and  determined  the 
right  so  to  occupy.  Semble,  that,  having  lawfully  entered 
into  possession,  the  occupant  was  entitled  to  personal  notice 
of  the  exception  of  this  land  from  mining,  &c.,  and  a  demand 
of  possession  before  the  summons  was  issued ;  but,  if  so,  the 
previous  conviction  was  a  sufficient  notice. 

!EteatKA  V,  DowLiiro  Ex  parte  McLeak   ....      L.    61 

2.  ■  3ltning.']     The  holder  of  a  residence 

area  cannot  lawfully  mine  on  the  area  himself  or  confer  any 
title  on  another  to  mine. 

St.  Geoboe  and  Band  of  Hope  United  Coicpany 
Ebgistbbed  V,  The  Band  of  Hope  and  Albion 
Consols  Eeoistebed £.209 

8. TitleJ]     A  person  taking  up  a  mining 

claim  over  a  residence  area  acquires  no  title  to  such  claim, 
either  as  against  the  residence  area  holder  or  any  one  else.       Ih. 

EESTEAINT  :  On  anticipation L.  236 

See  Feme  Covebt  1. 

EESULTING  TRUST— Imolvent— Settlement.]  In  a  suit  to 
establish  a  resulting  trust  in  land  as  having  been  purchased 
with  the  Plaintiff's  money,  but  conveyed  in  trust  K>r  his  wife 
and  children  without  his  consent,  the  Plaintiff  having  been 
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insolvent  shortly  before  the  purchase,  ffeld,  that  no  claim 
which  the  official  assignee  might  have  would  be  an  obstacle 
as  between  the  Plaintiff  and  the  Defendants,  the  trustee, 
and  eesluis  que  trusts  under  the  settlement;  but  on  the 
facts  that,  although  the  Plaintiff  might  have  reclaimed  the 
purchase-money  from  his  wife,  he  had  sanctioned  its  em- 
ployment in  the  purchase  of  lands  upon  the  trusts  of  the 
settlement,  and  bul  dismissed  with  costs. 

Masok  V,  Sawtebs B.    36 

EBTIBING  ALLOWANCE L.  283 

See  CiYiL  Sebyice. 

EBVOCATION :  Of  Administration    .....      I.  B.  &  M.    57 
See  AnMiNiSTBATioir  4. 

2.  Of  Order  for  Payment L.  181 

See  Shibe  CouyoiL  1. 

8. Of  Probate I.  B.  &  IL    56 

See  Fbaotice,  EccLSsiASTiOATi,  4. 

EIGHT-OF-WAT— FenJor  and  purchaser—Plan  exUhited  at 
sale,"]  S,  subdivided  a  section  of  land  at  Brunswick  into 
a  number  of  lots,  reserving  streets,  and  sold  the  lots  by  a 
plan  of  subdivision  exhibited  at  the  time  of  sale.  In  a  con- 
veyance of  certain  lots  the  plan  of  subdivision  was  referred 
to  as  to  boundaries,  and  a  nght-of-way  was  granted  over  B. 
street,  "  and  all  other  streets  reserved  out  of  the  said  sec- 
tion, and  which  lands  and  hereditaments  are  more  clearly 
shown  in  the  plan  delineated  in  the  margin  of  these  pre- 
sents." On  the  plan  in  the  margin  of  the  deed,  B.  street 
was  not  shown  for  the  full  length  delineated  on  the  plan  of 
subdivision.  Seldy  that  the  grantee's  right-of-way  over  B. 
street  was  limited  to  so  much  of  the  street  as  was  shown  on 
the  plan. 

Blyth  V,  Pablok R  111 

BIGHT  TO  BEGIN L.    41 

See  Fbagtiob  at  Law  8. 

BOAD:  Proclamation  of B.  188 

See  Pboclamation. 

2.  Main L.  163 

See  Shibe  CouiiroiL  3. 

8  ALB — Administration  suit  ]  Motion  by  Plaintiffs  in  an  adminis- 
tration suit  for  sale  of  the  business  of  the  intestate,  and  the 
land  on  which  it  was  carried  on,  refused  with  costs ;  al- 
though it  was  not  denied  that  such  sale  would  be  bene- 
ficial, the  administratrix  Defendant  objecting  to  the  sale, 
and  opposing  the  motion. 

Gbaham  v.  Gbaham B.  145 

2.  Of  Land  under ^.^ L.     10 

See  TiuifSFSB  or  Laitd  Statute  4. 

d 


1  INDEX. 

8.  SALE :  Under  execution E.  222 

See  Execution. 

SCAB  k^OT—Seetion  15.]  Section  16  of  the  Act  (No.  370)  is 
directory  not  mandatory. 

Eloweb  V,  Stephen L.    13 

SCHEDULE :  To  Act  of  Parliament M.    11 

See   CONSTBTTCTIOK  3. 

SCOTCH  LAW :  Proof  of LE.AM.   47 

See  Mabbiagb. 

SEAL :  Contract  not  under L.   82 

See  BoBOvaH  Coxtsgil, 

SEPARATE  ESTATE L.  238 

See  Eeme  Coysbt. 

SEQUESTEATION— ^c<  of  Insolvency— Oreditors*  Deed,"]  A 
debtor  who  had  executed  a  deed  or  assignment  under  Part 
Xni.  of  the  "  Insolvency  Statute  1865"  (No.  273),  failed 
after  the  coming  into  operation  of  the  "  Insolvency  Statute 
1871"  (No.  379),  to  satisfy  a  judgment  recovered  against 
him,  and  informed  the  officer  cnarged  with  its  execution,  of 
the  deed  as  a  reason  for  not  satis^ing  the  judgment.  On 
rule  nisi  for  compulsory  sequestration.  Held,  per  Moles- 
worth,  J.,  that  the  deed  was  no  answer,  and  rule  made 
absolute ;  but  Held,  on  appeal,  that  the  protection  afforded 
by  section  13  of  the  Statute  of  1865  was  continued  by  the 
Statute  of  1871,  and  applied  to  the  alleged  act  of  insolvency, 
and  rule  discharged. 

In  re  McDonald 1.  E.  &  M.    12 

2^ j^cf  of  Insolvency — Execution — Judgment'] 

On  an  order  nisi  for  sequestration,  the  act  of  insolvency 
relied  on  being  the  non-satis&ction  of  an  execution,  it  is 
not  competent  to  the  debtor  to  impeach  the  judgment  upon 
which  the  execution  issued. 

In  re  Mobbib I.  E.  &  H.     2 

3.  Composition  —  Preliminary  resolution — 

Order  nisi — Priority.']  Subsequently  to  a  preliminary  reso- 
lution for  composition  under  tne  "  Insolvency  Statute  1871" 
(No.  379),  sec.  151,  an  order  nisi  for  sequestration  of  the 
debtor's  estate  was  obtained.  After  the  order  nisi,  the 
confirmatory  resolution  under  section  151  was  passed,  and 
the  resolution  duly  registered.  On  motion  to  make  absolute 
the  order  nisi,  Meld,  that  the  proceedings  for  composition 
had  priority,  and  order  nisi  discharged ;  and,  the  petitioning 
creditors  having  had  notice  of  the  preliminary  resolution 
before  obtaining  the  order  nisi,  with  costs. 

In  re  White I.  E.  A  M.  42 

SEEYANT.     See  Mastsb  Aim  Sebvaistt. 

SERVICE:  Of  Bill B.  108 

See  Pbactice  ik  Equity  6. 
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2.  SEEVICE :  Of  notice  of  setting  down  for  hearing      .    .      E.    42 
See  Practice  is  Equity  1. 

8.  Of  Special  Case •      L.       1 

See  Peaotice  at  Law  4. 

4.  Of  Warden's  summons L.  165 

See  Summons. 

SETTING  ASIDE  PROCEEDINGS M.  17 

See  Pbactics,  Mindtq. 
Special  Case  2. 

SHABEHOLDER :  Past— Liability  of L.    96 

See  CoMPAirr,  Mining,  4. 

^VDEBlE^—Negligence^Execution--Fi.  /«.]  A  Sheriff  levied 
under  a  fi.  fa,  for  £166  on  mining  plant,  <&c. ;  and  being 
informed  that  there  was  an  existing  mortgage  on  the  plant, 
&c.,  and  arrears  of  money  due  to  the  company's  workmen, 
he  on  the  following  day  sold  for  £10.  There  was  in  fact 
no  mortgage,  and  the  purchaser  three  weeks  afterwards  sold 
for  £240.  In  an  action  by  the  execution  creditor  against 
the  Sheriff  for  negligence — Held,  that  the  Sheriff  was  liable 
for  the  difference  between  the  net  amount  realised  by  the 
sale,  and  the  amount  of  the^.^. 

Smith  v.  Colles L.  195 

SHEEIFF'S  SALE— itfflwe — Bargain  and  sale—Assignment  hy 
operation  of  law — Begistraiion,']  A  bargain  and  sale  by  the 
Sheriff  of  the  leasehold  interest  under  the  ''Land  Apt  1865," 
No.  237,  of  an  execution  debtor  is  an  assignment  by  opera- 
tion of  law,  and  the  assignee  is  entitled  to  be  registered  by 
the  Board  of  Land  and  Works  under  section  22  of  that  Act. 
Begina  V,  The  Boaed  of  Land  and  Wobks  Ex  parte 

MACKINNON L.  151 

2.  Prior  purchaser.']    Purchase  at  a  Sheriffs 

sal6  of  the  interest  of  a  registered  proprietor,  perfected  by 
transfer,  held  roid  as  against  the  Plaintiff's  interest  as  prior 
purchaser  from  the  registered  proprietor,  but  good  as  against 
the  registered  proprietor's  right  and  interest  in  respect  of 
unpaid  purchase  money. 

Brew  t;.  Jones  No.  1 E.    20 

SHIP:  "At  sea" L.    90 

See  Marine  Insurance  2. 

SHIPOWNER :  NegUgence  of L.  198 

See  Negligence  2. 

SHIRE  COTJ'^CUi— Contractor— Order  for  payment— Assign- 
ment  of  debt — Bevocation.']  C,  a  contractor,  gave  orders  on 
a  Shire  Council  to  pay  to  third  parties,  moneys  due  to  him 
under  his  contracts.  The  Shire  Treasurer  endorsed  the 
orders,  and  said  they  would  be  paid  if  there  was  any  money. 
Subsequently  C,  by  letter  to  the  Shire  Council,  counter- 

d2 
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manded  the  orders,  but  neFertheless  the  Shire  Council 
afterwards  paid  the  holders  the  amount  of  them.  In  an 
action  by  O,  to  recover  the  amount  due  under  his  contracts, 
Held,  that  the  Shire  was  not  entitled,  under  a  plea  of  pay- 
ment, to  credit  for  these  amounts. 

Cakty  V,  Thk  Fbesidskt,  &c.,  of  the  Shibe  of 

Stawell L.  181 

2.  SHIEE  COJS^CIL—Oontraci—InjuncUon.']  The  council  of 
a  shire  placed  upon  the  estimate  of  expenditure,  under  No. 
358,  sec.  204,  an  item  of  £1,100  for  a  bridge  and  shire  hall. 
The  actual  revenue  proved  much  less  than  that  estimated ; 
and  the  shire  being  actually  in  debt  for  liabilities  already 
incurred,  the  council,  by  a  majority  of  one,  entered  into  a 
contract  for  erecting  a  shire  hall  at  a  cost  of  £628.  Upon 
motion  for  an  injunction  upon  an  information  at  the  relation  of 
a  ratepayer,  with  the  consent  of  the  dissentient  minority  of 
the  council,  to  restrain  the  council  from  expending  any  of 
the  shire  funds  in  the  erection  of  the  hall.  Held,  that  the 
dissentient  minority  had  no  right  to  assume  a  discriminat- 
ing discretion  as  to  which  particular  expenditure  should  be 
stopped ;  and  that,  the  contract  having  been  entered  into, 
the  Court  would  not  subject  the  shire  to  liability  for 
damages  by  stopping  its  execution.  Attorney 'Qtineral  v. 
Mayor,  ^c,  of  St.  Kilda  distinguished. 

Attobnet-Obitsbal  v.  Pbebident  <&c.  07  Shibe  of 

Dabebut E.    88 

8.  : Liability  of —  JIfam  road  —  Injury  Jrom 

storm-ivater.']  A.  shire  council,  in  forming  a  main  road, 
raised  it  and.  made  a  culvert  under  it  to  carry  off  the  water 
dammed  back  by  the  raising  of  the  road.  This  culvert  was 
adequate  for  the  purpose  until  it  became  choked  with  sand 
and  silt,  when  the  Plaintiff's  land  was  overflowed  and  his 
crops,  &c.,  damaged.  The  jury  found  for  the  Plaintiff.  On 
appeal,  Held,  that  the  proper  questions  for  the  jury  were 
wliether  the  absence  of  sufficient  provision  for  carrying  off 
the  accumulated  storm-water  was  caused  by  the  negligence 
of  the  shire,  and  whether  the  injury  was  the  immediate  con- 
sequence of  such  negligence ;  and  the  jury  having  found 
these  questions  in  the  affirmative,  appeal  dismissed. 

The  Pbebidekt,  &o.,  of  Shibe  of  Cobio  v.  Smith     L.  163 

4. Liability  of  for  accident — BridyeJ]      A 

bridge,  not  shown  to  be  on  a  main  road,  was  out  of  i]epftur> 
and  the  Plaintiff  in  crossing  it  met  with  an  accident.  Tnere 
was  no  evidence  by  the  Defendants  that  they  had  received 
the  bridge  ready  constructed  and  had  not  touched  it  since. 
The  secretary  of  the  shire  council,  in  answer  to  a  letter  of 
the  Plaintiff,  disclaimed  liability,  but  spoke  of  the  road  as 
their  road.  After  the  accident  the  council  repaired  the 
bridge.  The  Court  inferred  that  the  council  had  attempted 
to  keep  the  bridge  in  repair,  if,  indeed,  they  had  not  built 
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it  in  the  first  instance,  and  dismissed  an  appeal  from  the 
County  Court,  where  damages  had  been  awarded  to  the 
Plaintiff. 

Fbesidekt,  <S:;o.,  or  8hibe  of  Babbabool  v.  Tobb.      L.    65 

8H0ET  DELIVEBT L.  209 

See  JuBisniCTioN  2. 

SIGNATUBE :  Of  Assistant  Mining  Eegistrar     .     .     .     .     M.      1 
See  AsBiSTAi^rT  Mikino  Begistbab. 

SPECIAL  CASE L.      1 

See  Pbactice  at  Law  4. 

2. Appeal — Setting    aside  proceedings.']     After 

the  dismissal  of  an  appeal  by  the  Judge  of  a  Court  of  Mines, 
one  of  the  nominal  Appellants  applied  to  the  Judge  to  have 
his  name  struck  out,  and  all  the  proceedings  set  aside  as 
against  him.  The  Judge  reservea  for  the  opinion  of  the 
Chief  Judge  whether  he  had  power  so  to  order.  Held,  that 
this  was  not  a  proper  point  for  a  special  case  under  the 
''Mining  Statute  1865"  (No.  291)^- sec.  171,  as  it  did  not 
arise  on  the  hearing  of  any  suit  or  appeal. 

McLeoD  v.  "WHITEIEiD M.     17 

SPECIAL  DEFENCE L.    19 

See  Notice  op  Defence. 

SPECIFIC  BEQUEST L.    52 

See  EvTDEifCE  1. 

SPECIFIC  PEBFOBMANCE— udtyrtf<?intfn^  to  lend  money  on 
mortgage.']  O.  and  D.,  having  a  mortgage  from  P.  to  secure 
£6,lU2  Is.  2d.,  agreed  to  advance  him  £7,000  over  the  same 
property,  out  of  which  the  old  mortgage  was  to  be  paid  off 
and  a  new  mortgage  given.  In  pursuance  of  this  agreement, 
a  deed  releasing  the  old  mortgage  was  executed  in  escrow 
by  O,  and  D.,  and  a  new  mortgage  executed  by  P.,  who 
received  £178  Is.  on  account  of  the  £7,000.  The  solicitors 
for  O.  and  D,  subsequently  objected  to  the  title  on  the 
ground  of  lis  pendens  registered  against  P.,  and  refused  to 
complete  the  advance,  threatening  to  enforce  their  remedies 
on  the  old  mortgage  On  bill  by  P.  for  specific  perform- 
ance of  the  agreement  to  lend,  neldy  that  P.,  having  exe- 
cuted the  mortgage,  and  having  incurred  costs  in  substitut- 
ing the  new  mortgage  for  the  old,  was  entitled  to  the 
advance  agreed  upon,  and  to  restrain  proceedings  under  the 
old  mortgage. 

Phelak  c.  O'Shanitast E.  120 

SQUATTING  PABTNEBSHIP E.    28 

See  Pabtnebs*  Atithobitt. 
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STATUTES  (IMPEEIAi) : 

13  Mie.,  cap.  6 I.  E.  A  M.    3« 

•See  JUBIBDICTIOM   3. 

27  Uliz.,  cap.  4 I.  E.  &  M.     13 

See  VOLUKTABT    SSTTLEltENT. 

2  &  3  Fie,  cap.  54 B.  139 

See  Infant  2. 
17  &  18  Vic.,  cap.  104,  aec.  69 B.  153 

See  Mortgage  5. 
25  &  26  rio.,  cap.  63,  Bee.  3 B.  152 

See   CONSTBUCTION  1. 
MOBTGAGE  5. 

(VICTORIAN) :  See  Acts  of  Paeiiament  (Vic.) 

STATUTE  OP  FRAUDS E.  158 

See  Pleasibo  ik  Equity  2. 

STEALING  GOLD L.  117 

See  Claim,  Minino,  6, 

STOCK  MORTGAGE E.    96 

See  Mabsbailtso  SEOnaiTiEa. 

STORM-WATER;  Injury  from L.  168 

See  Shibe  Council  3. 
STREET,  PUBLIC— JfiniMy  under.']  Semhle,  that  a  party  wbo 
has  not  himaelf  obtained  from  the  proper  authorities  per- 
misaion  to  mine  under  a  public  street  cannot,  in  a  treapasB 
suit,  relv  upon  the  fact  that  the  opposite  party  has  not 
obtained  such  authority. 

St.  Geoboe  AMD  Bamd  of  Hope  Uwited  Compabt 
Begistebed  v.  The  Baud  of  Hof e  asd  Albiok 

CoHSOLB  Registebed B.  209 

2. Mining  under    .    '.    .     .     .     .    E.  83  L.  108 

See  IirjuHCTiorf  1. 
Mamdahits. 

SUBSTITUTED  ATTORNEY LE.  AM.    51 

See  Adminibtbatiok  1. 
SUGGESTION :  Of  Winding-up  Plaintiff  Company        .     .      L.  154 
See  Pbacticb,  Couittt  Coubt,  1. 

SUIT:  Improperly  instituted E.  139 

See  Next  Pbiend  of  Infant. 
lIMONS — Warden— Service— Bepregentetion.']  In  a  pro- 
ceeding before  a  Warden  to  obtain  posseaaion  of  a  mining 
claim,  all  the  Defendants  must  be  served  with  the  summons, 
either  personally  or  by  substitution,  and  the  Warden  haa 
DO  power  to  determine  under  the  "  Mtning  Statute"  (No. 
291),  sec.  ISO,  that  the  Defendant  not  served  is  sufficiently 
repreaeated. 

"  p.  Hbboit  Ex  parte  Bbtsk L.  155 
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SUNDAY — Not  working  on — Covenant  to  pump  a  mine  "  con- 
etantly  and  without  stoppage,^^^  A.,  by  deed,  agreed 
to  keep  under  the  water  in  a  mine  belonging  to  JS., 
by  working  pumping  machinery  "  constantly  and  without 
stoppage."  The  machinery  did  not  work  on  Sundays,  but 
the  water  was  kept  under.  Seld,  that  A.  could  recover  the 
remuneration  agreed  upon  in  the  deed. 

Stevens  v.  Ceaten L.    37 

STJPEEME  COIJET :  Appeal  to,  from  Judge  of  Insolvency  I.E.&M.    22 
See  Appeal  8. 

SUSPENSION:  Of  Insolvent's  Certificate    ...      I.  E.  &  M.     11 
See  Peactice,  Insolvency,  2. 

TAXATION  OF  COSTS L.  203 

See  Attobnet  and  Client  1. 

TENDEB :  Observations  on  the  sufficiency  of  a  tender. 

CoNEOT  V.  Mason E.    93 

TITLE:  Colour  of E.    88 

See  Injunction  1. 

2.  Question  of L.     16 

See  Jurisdiction  6. 

TOLL — JEvaaion  of— Fraudulent  intent."]  To  render  a  person 
liable  to  a  penalty  under  the  "  Boroughs  Statute'^  (No.  369), 
sec.  330,  for  evading  a  toll,  there  must  be  a  fraudulent  in- 
tention to  deprive  the  toll-keeper  of  legitimate  revenue. 

Eyan  V,  BoACH L.  183 

TRADE  MAEK— "  Using''  forged  Mark—Selling.]  The  De- 
fendant  was  informed  against  for  forging  a  trade  mark,  with 
intent  to  defraud  ;  there  was  no  count  for  uttering.  The 
evidence  showed  a  selling  by  the  Defendant  as  agent  for 
another.  On  appeal  from  conviction,  Held,  that  there  was 
no  evidence  of  the  forging  by  the  Defendant ;  that  selling 
was  not  "  using*'  within  No.  221,  sec.  6;  and  that  as  there 
was  no  count  for  uttering,  the  conviction  must  be  quashed. 

ScHEHMEL  t?.  Call L.  12L 

TEANSFEE  OP  LAND  STATXJTE— Caveat— Jurisdiction,] 
A  Judge's  order  under"  The  Transfer  of  Land  Statute,''  sec. 
117,  to  delay  registering  a  transfer,  did  not  shew  upon  the 
face  of  it,  nor  did  it  appear  upon  the  affidavits  upon  which 
the  order  was  drawn  up,  that  the  order  had  been  made 
within  fourteen  days  after  notice  to  the  caveator.  Held, 
that  the  order  was  bad,  and  rule  nisi  to  set  it  aside  made 
absolute. 

In  the  matter  ofTsiE  Tbanbfsb  op  Land  Statute,  Hx 

parte  Wise L.  Ill 
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2.  TRANSFER  OF  LAND  BTATJJTE— Certificate  of  UtU— 
Registration.']  A.,  an  uncertificated  insolvent,  became 
lessee  of  an  allotment  under  the  *'  Land  Act  1865."  His 
official  assignee  was  registered  as  the  proprietor  under  the 
"  I^antfer  of  Land  Statutey*  but  was  not  registered  under 
the  "  Land  Act,^*  The  assignee  transferred  to  B.,  who 
registered  this  transfer  under  both  Acts,  and  procured  a 
certificate  of  title.  In  ejectment  against  A.  by  B.,  where 
Plaintifi*  proved  these  facts,  Held,  that  if  Plaintiff  had  relied 
on  his  certificate  of  title  alone  he  might  have  succeeded  ; 
but  as  he  went  outside  the  certificate,  and  thereby  shewed 
he  had  not  the  legal  estate,  he  must  be  nonsuited. 

Miller  v.  Mobesey L.    89 

8. Bower  to  sell  or  mort- 
gage— Trustee.']  A  trustee  having  power  to  sell  or  mort- 
gage executed  a  mortgage  containing  a  power  of  sale  in  case 
of  default  of  payment  upon  one  month  s  notice.  Upon  an 
application  by  the  purchaser  under  the  power  of  sale  to 
bring  the  land  under  the  '*  Transfer  of  Land  Statute,'*  the 
Commissioner  of  Titles  refused  to  register  the  land.  Seld, 
that  this  was  a  case  for  an  additional  indemnity  to  the 
guarantee  fund  under  section  32;  but  that  the  transfer 
should  be  regiBtered,on  such  indemnity  as  might  be  required 
by  the  Commissioner  being  given. 

In  the  matter  of  the  Tsaksfeb  of  Laio)  Statute,  Us 

parte  Salteb L.  113 

4. Sale  ofland  under Jl, fa.] 

Land  under  the  "  Transfer  of  Land  Statute'*  was  levied  on 
under  a^.  fa.  The  sheriff  advertised  in  the  local  newspaper 
of  the  Ist  December,  1870,  an  intention  to  sell  on  the  3rd 
January,  1871,  and  in  the  Government  Gazette  of  the  9th 
Decem  ber,  1870,  an  intention  to  *^ell  on  the  10th  January, 
1871.  The  sheriff  sold  on  the  10th,  and  on  the  31st  January 
executed  a  transfer  to  the  purchaser.  Seld,  that  substan- 
tially there  had  been  a  compliance  with  the  Act,  19  Fie., 
No.  19,  sec.  176,  and  application  to  compel  the  Begistrar- 
Oeneral  to  register  the  transfer  granted,  but  without  de- 
priving him  of  his  costs. 

In  the  matter  of  the  Tbansfeb  of  Lasd  Statute,  JSr 

parte  Boss L.    10 

TRANSFER :  Of  mining  shares,  ftonajfW^  of L.    M 

See  GoMPAifrr,  Mnnne,  2. 

TRUST:  Resulting B.    » 

See  RESULTrera  Tbtist. 

TRUSTEE :  Of  Friendly  Society  becoming  insolvent  ...     L.  101 
See  Fbiekdlt  Societt. 

2. Mortgage  by L.  118 

See  Tbaitsfeb  of  Laetb  Statutb  8. 
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3.  TETJSTEE :  Bepresentation  of  c.q.t,  by E.    11 

See  Pabtibs  4. 

4.  Of  creditors*  deed — JRemoval  q/!]    "WTien  under  the 

''Insolvency  Statute  1871 "  (No  379),  sec.  69,  a  trustee  of 
a  creditors'  deed  has,  upon  a  sequestration  of  the  estate, 
been  appointed  trustee  of  the  estate  instead  of  an  assimiee, 
such  trustee  can  only  be  removed  under  section  56,  ana  the 
ere  liters  cannot  under  section  53  appoint  a  trustee  in  his 
place. 

In  re  Mackat I.  E.  &  M.    22 

TETJSTEBS — Action  hy  cq.t.  for  money  had  and  received—  Trusts 
not  closed.'\  A  cestsui  que  trust  obtaining  advances  from  his 
trustees,  executed  a  deed  assigning  to  them  his  interest  in 
moneys  coming  to  him  under  the  trusts,  upon  trust  to  repay 
themselves,  and  also  to  pay  any  prior  incumbrances,  and 
to  pay  the  residue  to  the  assignor.  In  an  action  by  him 
against  them  for  money  had  and  received — Held^  that  the 
Plaintiff,  by  putting  in  the  deed,  and  showing  that  the  trusts 
had  not  been  closed,  nonsuited  himself. 

EvAJirs  V.  Nicholson L.    80 

VENDOE  AND  PUECHASEE— PZan  exhihUed  at  sale- 
Conveyance,']  The  exhibition  to  a  purchaser,  of  a  plan 
showing  intended  streets,  does  not  entitle  him  to  the  use  of 
the  streets,  unless  his  conveyance  gives  it  to  him.  A  deed 
granting  in  general  words  all  ways,  &c.,  "belonging  or 
appertaming  to  the  land  granted,  does  not  create  a  right 
of  way. 

bLTTH  V,  PaBLOW E.   Ill 

VIEW :  Of  stolen  property  by  jury  after  conclusion  of  case      L.      8 
See  Pbacticb,  Cbimiital,  1. 

VOLXJNTARY  SETTLEMENT :  Whether  section  70  of  the 
''Insolvency  Statute  1871"  renders  void  a  settlement 
executed  before  the  passing  of  the  Act,  but  coming  within 
the  terms  of  that  section — Quare. 

In  re  Hbalbt I.  E.  &  M.    84 

2. Semhle,  a  voluntary  settlor 

mortgaging  the  settled  property  and  paying  off  the  mort- 
'gage,  can  acquire  no  interest  adverse  to  the  settlement 
under  27  Uliz.,  although  he  take  the  reconveyance  in  his 
own  name. 

Jn  rtf  McDoKALD I.  E.  &  M.    12 

8. Fraud — Mndence.']     A.  B. 

died  intestate  entitled  to  an  equity  of  redemption  in  real 
estate,  and  to  stock-in-trade  and  other  personal  estate. 
F.  B.y  his  heir-at-law,  arranged  with  the  widow  and  adult 
children  of  A,  B.  to  convey  the  real  estate  upon  trust  for 
them,  the  infant  children,  and  himself  in  equal  shares,  he 
keeping  the  personal  estate  and  paying  debts.  The  arrange- 
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ment  was  carried  out,  but  administration  was  not  obtained 
to  A.  ff.'«  estate,  nor  was  any  release  executed,  and  tbe  set- 
tlement executed  by  F.  B.  was  expressed  to  be  in  consider^ 
ation  of  natural  love  and  affection.  F.  B.  afterwards  sold 
bis  sbare  under  tbe  settlement  to  D,  tbe  younger,  and  was 
induced  to  execute  a  conveyance  of  tbe  wbole  estate  in 
settlement  under  tbe  belief  tbat  it  was  a  conveyance  of  tbe 
sbare  only.  D.  tbe  younger  took  possession  as  purcbaser 
for  value,  and  afterwards  sold  to  D.  tbe  elder.  A  bill  was 
filed  on  bebalf  of  tbe  cesfuis  que  trustent  under  tbe  settle- 
ment, otber  tban  F,  By  wbo  was  made  a  defendant, against 
D.  tbe  younger,  Z>.  tbe  elder  (wbo  was  cbarged  witb  notice), 
and  tbe  trustees  of  tbe  settlement  (wbo  were  cbarged  with 
collusion),  to  set  aside  tbe  conveyance  of  tbe  estate  to  D. 
tbe  younger  as  fraudulent  against  F.  B.  and  void  as  against 
tbe  prior  settlement.  B.eld^  per  Molesworthy  J.,  and  on 
appeal  by  tbe  full  Court,  tbat  evidence  was  admissible  to 
sbew  consideration  for  the  settlement  otber  tban  tbat  ex- 
pressed in  tbe  deed ;  tbat  tbe  conveyance  from  F,  B,  was 
obtained  by  fraud ;  tbat  D.  tbe  elder,  not  baving  contra- 
dicted evidence  raising  a  presumption  of  notice,  must  be 
taken  to  bave  bad  notice,  notwithstanding  tbe  denial  in  bis 
answer ;  tbat  tbe  cestuia  que  frttsient  migbt  sue  as  on  tbeir 
own  behalf  in  respect  of  tbe  fraud  on  F,  B.,  and  without 
joining  F.  B,  or  tbe  trustees  of  tbe  settlement  as  co-Plain- 
tiffs ;  tbat  collusion  baving  been  cbarged  and  not  proved 
against  tbe  trustee  wbo  appeared,  tbe  bill  should  be  dis- 
missed witb  costs  as  against  him ;  and  tbat  tbe  Plaintiffs 
were  not  entitled  to  bave  such  costs  over  as  against  the 
Defendants  D.  tbe  younger  and  D.  tbe  elder,  wbo  were 
condemned  in  tbe  otber  costs  of  tbe  suit.  Held,  per  Moles- 
toarth,  J.,  tbat  tbe  arrangement  on  which  tbe  settlement 
was  executed  was  one  of  reciprocal  gifts,  and  would  not 
support  tbe  settlement  as  agamst  a  purcbaser  under  27 
Fliz.;  but  on  appeal,  semhle,  that  tbe  arrangement  was 
sufficient  to  support  tbe  settlement  against  such  a  pur- 
chaser. 

EOKALDS  V.  DlTNCAK E.      65 

'     4.  VOLUNTAET  SETTLEMENT :    Conveyance  in  trust  for 

wife  and  children .      E.    86 

See  EESTiLTiNa  Tetjst. 

6.  ■ ■  Setting  aside .    .      I.  E.  &  M.    M 

See  JiTSiSDiCTiON  4. 

WAIVEE — Affidavit — Erasure  in  jurat!]  Where  a  person  has 
an  opportunity  of  objecting  to  an  erasure  in  tbe  jurat  of  an 
affidavit,  but  omits  to  do  so,  and  allows  tbe  affidavit  to  be 
used,  be  cannot  afterwards,  on  tbe  ground  of  tbe  defective 
jurat,  set  aside  a  proceeding  founded  upon  tbe  affidavit. 
Ea  parte  TJshee  In  re  The  Colonial  Bane  op  Atis- 

TBALA8IA I.  E.  &  M.        3 
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2.  WAlTEBr-'Qazette  notice— IbrfeUu^e.']  A.  notice  of  for- 
feiture within  the  Act  No.  360,  sec.  101,  is  conclusive 
evidence,  not  only  of  the  formal  acts  of  the  Board  of  Land 
and  Works,  but  also  that  the  forfeiture  has  been  incurred, 
and  the  Board  has  elected  to  revoke  the  lease,  and  after 
such  notice  the  receipt  of  rent  by  the  Board  will  not  operate 
as  a  waiver  of  the  forfeiture.  Bussell  v.  ParJdmon  [6  W. 
W.  &  a'B.,  L.  264]  distinguished. 

Thobbubn  t;.  BucHAKAN L.  169 

8.  Of  Irregularity I.  E.  &  M.    26 

8ee  Practice,  Insolvenct,  3. 

4.  Of  Notice  of  Dishonour E.    33 

See  Bill  of  Exchange. 

WAEDEN'S  0RDEfcU-4^<fflwV#.]  A  Warden  itf  warranted 
in  making  an  order  under  section  203  of  the  ^*  Mining 
Statute  1865"  upon  affidavits. 

In  re  Glebe M.    11 

WAEEANT  OF  COMMITMENT L.    64 

See  Contempt. 

WAEEANTY L.    90 

See  Mabine  iNSFBAircE  2. 

WILL:  Of  fenve  covert — Assent  of  husband,']  K  feme  covert^ 
living  apart  from  her  husband  and  maintaining  herself  by 
her  own  earnings,  deposited  money  in  a  savings  bank,  and 
made  a  will  giving  certain  specific  legacies,  and  bequeath- 
ing the  residue  of  her  personal  estate  to  W,  O.,  an  aidopted 
son.  After  her  death  her  husband,  by  letter,  claimed  aU 
money,  &c.,  of  hers  at  her  death  as  his,  but  authorised  the 
executors  named  in  her  will  "  to  turn  everything  over  to 
W,  G,f  and  get  the  cash  transferred  to  his  name."  The 
wife's  wiU  was  never  proved.  The  husband  subsequently 
died  abroad  intestate,  leaving  no  property  in  Victoria  other 
than  that  purported  to  be  bequeathed  by  the  wife.  Held, 
that  the  husband  had  not  assented  to  his  wife's  will  so  as  to 
validate  it,  and*  that  his  next-of-kin  in  Victoria  was  entitled 
to  administration  in  respect  of  the  property  in  the  possession 
of  the  wife  at  her  death. 

In  the  goods  of  Obimmett I.  E.  <fe  M.     63 

2.  Eevocation  of,  by  Marriage I.  E.  &  M.    47 

See  Mabbiage. 

WlNDINGt-JJF—Gontrihution— Unpaid  calls.']  On  the  wind- 
ing-up of  a  mining  company,  certain  calls  previously  made 
remamed  unpaid.  .Keld,  that  suing  for  tne  unpaid  calls 
was  not  a  condition  precedent  to  suing  for  contribution ; 
and  that  the  whole  amount  still  unpaid  might  be  recovered 
by  the  official  agent  as  for  contribution. 

SocFSON  V.  HuiTT       L,    54 
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2.  WlUJBlNQ'TJF—Calls^EaparU  order  for  paytnent.']  In  a 
voluntary  winding-up  under  "  The  Companiet"  Statute  1864" 
(No.  190),  fche  Court  may  make  an  ea  parte  order  for  pay- 
ment of  calls  by  tlie  contributories  witbin  a  specified  time 
after  service  of  the  order,  or  for  application  by  them  within 
the  same  time,  to  revoke  or  vary  the  order ;  and  after  the 
lapse  of  the  specified  time  the  order  will  be  absolute,  and  not 
liable  to  be  set  aside. 

inreTHEBELMOBESiLVBB&LBADMnrDraCoMPAjfTT  E.  126 

8.  ^^-^— Order.]      An  order  to  wind-up  a  company 

under  No.  228,  recited  a  judgment  against  the  company, 
execution  unsatisfied,  the  presentation  of  a  petition  by  the 
judgment  creditor  setting  forth  the  facts  as  recited,  and 
that  the  company  had  been  duly  served  with  the  petition 
and  did  not  appear.  Heldy  that  the  order  set  out  sufficient 
facts  to  shew  jurisdiction,  and  need  not  set  out  the  anterior 
proceedings  at  length. 

Dayies  c;.  Goopeb L.    95 

4. Of  Mining  Company L.  136  96  186 

See  CoMPAiirY,  MnoKG,  8,  4. 
Jttbisdictiok  5. 
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